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IIpumeuyanue
YcaoBuble 0603HaueHns AookymenToB Opranmsanun O6pesunennsix Harmit
cocrosT M3 mpomnucHeix 6ykB u nudp. Korpaa takoe obosHaueHme BCTpedaeTcs
B TEKCTE, OHO CAY)XHT YKa3aHHEM Ha COOTBETCTBYIOINMI AOKyMeHT OpraHusarnun
O6rpepnnennbix Haruit.
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BO BCEX CTPAaHAX MHUpa.
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Npeaucnosue

Ot 3akniountenbHoro akra Kondepenuun Opranusauyuu
06beanHeHHbIx Hauuit no mexxayHapogHoMy
Toprosomy ap6urtpaxky ot 10 uioHa 1958 ropa
Ao pesonwuun 62/65 leHepanbHoit Accambnen
ot 6 gexkabpa 2007 roga

1. Hboto-VopkcKkas KOHBEHIUs O NPU3HAHMM ¥ TPUBEACHUU B HCTIOAHEHHe MHO-
crpannbix apburpaxnsix pemenwmit ("Hpro-Moprckas xouserus”’ uan "Kousen-
') — OAMH M3 CaMbIX BaKHBIX U YCIEIIHBIX AOroBopos OpraHusarun
O6pepnnennsix Harmit B 06AaCTH MeXAYHAPOAHOTO TOprosoro npasa. Konsenrs
ObIAQ TIPUHSTA AUTIAOMATHYIECKON KoHpepeHnueit 10 mons 1958 ropa, u, XoTs oHa
6baa moprotoBaeHa Opranumsanuein O6bepunenHsrx Hamuit A0 yupesxaeHns
Komuccuu no npasy mexayHapopsoit Topropan (FOHCUTPAA), copeficTsue ee
OCYIIeCTBACHHUIO SIBASIETCSI HeoTbeMAeMoit acTpio padorst JOHCUTPAA. Kou-
BEHITHS TOAYYHAQ IMPOKOE NPHU3HAHHE KaK OCHOBOIIOAATAIONIMI ITPABOBOM AOKY-
MEHT B cdepe MeXAYHAPOAHOTO apOUTPasKa M OOSI3BIBAET CYABI AOTOBAPHBAOIIIXCS
rOCYAApPCTB, B KOTOPBIe IIOCTYIIAET MCK IO BOIIPOCY, II0 KOTOPOMY CTOPOHBI 3aKAIO-
YHAM apOUTPAKHOE COTAAIIeHHe, 00eCIIednBaTh BHIIIOAHEHNE COTAAIIEHHS O Iepe-
Aade cIopa B apOHTpaK, a Taioke IPU3HABATb U IPHBOAUTD B HCIIOAHEHHE
apOuUTpaXKHbIe pelleHNs, BBIHECEHHBIE B APYIUX TOCYAAQPCTBAaX, 32 HCKAIOUEHHEM
0c000 OroBOpeHHbIX cAydaeB. KoHBeHIms Berymuaa B cuay 7 uroHs 1959 ropa u
B HacTOsIIee BpeMs HACUUTHIBACT 156 rocyaapCTB-y4acTHHKOB.

2. IHecroro aexabpst 2007 ropa TenepaapHast Accambaes IPHHIAQ Pe3OAIO-
1o 62/6S, B KOTOPO# OHa MPHU3HAAA BAKHOE 3HAYeHHe apOHTpaka KaK MeToAd
paspelneHys CIOPOB B MEKAYHAPOAHBIX TOPTOBBIX OTHOIIEHHSX, KOTODPBIA COAeH-
CTByeT TrapMOHMYHOMY Pa3BHTHIO TOPIOBBIX OTHOIIEHMEI, CTUMYAHPYET MEXAY-
HAPOAHYIO TOPIOBAIO M Pa3BHTHE U IIOOLIPSieT BEPXOBEHCTBO IIPaBa Ha MEXAY-
HAPOAHOM U HAIIMOHAABHOM YpOBHsix. [eHepaabHast Accambaest BbIpasraa yOesxAeH-
HOCTb B TOM, uT0 KOHBeHIHs yKpemAsieT yBakeHHe IOPUANYECKHX O0S3aTEAbCTS,
BCeAsIeT yBePEHHOCTb B BEPXOBEHCTBO ITPaBa M 00eCIeurBaeT CIpaBeAAMBOCTD IPH
paspellleHHN CIIOPOB, KACAIOIIMXCS AOTOBOPHBIX IpaB U obsi3aTeabcTB. OHa 0060
[OAYEPKHYAQ HEOOXOAUMOCTb AAABHEHIINX YCHAHI HA HAIIHOHAABHOM YPOBHE AAS
AOCTIDKEHHsI Bceobmero mpucoesuHeHuns Kk KOHBeHIMH, ee eAHHOOOPA3HOrO

iX



TOAKOBAaHHUS U 9 PeKTHBHOTO OCyIjecTBAeHHUs. [eHepasbHas Accambaes BbIpasHAa
HAAEXAY Ha TO, YTO TOCYAAPCTBa, KOTOpbIe elje He sBASIOTCA cropoHamu Konpen-
IIMH, BCKOpPE CTAHYT ee CTOPOHAMH, YTO IIO3BOAHAO OBl AOOHTHCS IIOBCEMECTHOTO
YCTAHOBAEHMSI IOPHAUYECKOHN OIPeAeACHHOCTH, obecreunBaeMort KonseHuueit,
YMEHBIIUTD PUCK M ONEPALUOHHbIE PACXOABI, CBA3aHHbIE C IPEATPHUHMMATEAbCKON
AEATEAPHOCTDIO, 1 COAEHCTBOBATh PA3BUTHIO MEXAYHAPOAHOM TOPTOBAH.

3. Tenepaabmas Accambaes mpocuaa eHepaAbHOro cexkpeTapsi aKTHBH3HPOBATH
YCHAISI IO COAEHICTBHUIO HOAee IMUPOKOMY IprcoeArHeHnio Kk KoHBeHnuu u ee epn-
HOOOpa3HOMY TOAKOBAHHIO U 9¢p¢PeKTHBHOMY OCYLIeCTBACHMIO. Bo mcrosHeHune
3TOM MPOCHOBI OBIAO ITOATOTOBAEHO PyxoBoactBo cekperaprara JOHCHUTPAA no
Horo-Mopxckoit xonsennuu ("Pyxosoactso mo Hpto-Hopkckoit kKoHBeHIMU' HAK
"PykoBOACTBO").

CopeicTBMe eAMHOOOPA3HOMY TOJIKOBAHUIO
npaBoBbix AoKymeHToB KOHCUTPAJ

4. B coorserctBuu co ceouM manpatoM JOHCUTPAA 3anuMaeTcs TOArOTOBKOM
CIIPaBOYHBIX ITOCOOUI, HEOOXOAUMBIX AASI IOAHOLIEHHOTO ITOHMMAHHUS pa3pabarsl-
BAaeMBIX €l0 IIPAaBOBBIX AOKYMEHTOB M UX €AMHOOOPA3HOIO TOAKOBAHISL.

S. OAHMM M3 TaKMX CIIPAaBOYHBIX HMHCTPYMEHTOB SIBASIETCS BeO-CallT Www.
newyorkconvention1958.0rg, cospauHsIit apBokarckoit ¢upmoit Shearman &
Sterling LLP, Koaymb6miickoit mkoaoit mpasa u JOHCHUTPAA c measio cpeaaTs
001meAOCTYIIHOM HHPOPMALHIO, COOpPAaHHYIO B Iporecce paborsl Hap PykoBoa-
crBoM 1o Heto-Mopkckoit konBenuuu. Ha AaHHOM caiiTe pa3MelleHbl 3AeKTPOHHBIIt
BapuaHT PyKoBOACTBA Ha Bcex oduIpasbHbIX si3bikax Opranumsaruu O6bepnHeH-
ubix Hanuit, 60abimoit 06bem nudopmanuu o Toakosanny Hpro-Tlopkckoit KoHBeH-
IIMM  CyAAMH TOCYAAQPCTB-YYaCTHHKOB, HHpOpManuss O ee paTuHUKAIMH,
[IOATOTOBHUTEABHBIE MATEPHAABL, A TAKKe OUOAMOTrpadrsi, SIBASIOMASICS IIOAHBIM
COOPHUKOM ITyOAMKALINIL, KOTOpbIe KACAIOTCSI IPIMEHeHUsI U ToAKoBaHMs KoHBeH-
K. DTOT BeO-CAMT COACPIKUT MACCHB IIOCTOSIHHO OOHOBASIEMOI U IIOIIOAHSIEMOM
HHPOPMAIIMH AASL 3aKOHOAATEAEH, CyAeH, IPAKTHIECKHX PaOOTHUKOB, CTOPOH M
Hay4HbIX paborHuKoB. CallT mpepAaraeT Takyio GpOpMy MHTEPAKTHBHOCTH MEXAY
COAepIKAHHEM U HHAEKCHPOBAHHEM, KOTOPasi II03BOASIET YHUKAABHBIM 0OPa3oM CBsi-
3BIBATH 9AEMEHTHI CafiTa MeXAY co00:1. [TOMCKOBBII aATOPUTM BeO-CaiiTa II03BOASIET
OCYIeCTBASITh PaCIIMPEeHHbIN IMOMCK IO PelleHHsIM, a TakKe MOUCK o PykoBoa-
CTBY, IIOATOTOBUTEABHBIM MaTepHaAaM, IpeLieAeHTHOMY IIpaBy U Oubanorpapuu.
Ha caiiTe myOAMKYIOTCSI TTOAHBIE TEKCTBI PEIIEHUI IO KKAOMY AEAY, MEePEeBOABI
STHX pelleHHi1 Ha aHTAMICKUIL A3bIK (KOTAA IepeBoA HEOOXOAMM), a TaKKe MX Kpat-
Kue pesioMe. PasmemenHas Ha caiite MHQOpPMAIlMs AOMOAHSET MHPOPMALUIO O
Aeaax, cobpanHyto B 6aze aammbix IIITTIO (ITpenepeHTHOe NMpPaBO MO TeKCTaM
IOHCUTPAA), 1 cOCTaBAsIeT OCHOBY MaTePHAAOB, Ha 6a3e KOTOPBIX OBIAO TTOATO-
ToBAeHO PykoBoactBo 1o Hbto-MopKckoit KoHBeHIH.



6. UWudopmanus B Pykosopctse mo Hpio-Flopkckoil KOHBEHIIMH OpraHU30BaHA
[0 I[OCTaTeMHOMY IIPHHIMIY. B KaKAOM paspere COAEPXKUTCS KPaTKHil 0630p
CYAeOHBIX pelleHH, KaCAIOIMXCsl COOTBETCTBYIOMIE CTATbH, M3AATAIOTCS Obmje-
IPUHATbIE TOYKHM 3PEHMA M YTIOMHUHAIOTCS OTAMYAIONIMECS IOAXOABL PykoBoaCTBO
OBIAO MTOATOTOBAEHO HA OCHOBE pelIeHHI, OIyOANKOBAHHBIX Ha BeO-caifiTe Www.
newyorkconvention1958.0rg, a Taxoke APyIUX pelleHH, IIOAHbIE PEKBH3UTHI KOTO-
PBIX YKa3aHbI B CHOCKAX.

7. PyxoBoactBo 1o Hbio-HOpKCKOit KOHBEHIUU He SIBASETCS CAMOCTOSATEAbHBIM
HCTOYHHMKOM IIPaBa, YCTAHABAUBAIOIIMM TOAKOBAHHE OTAEABHBIX MOAOXeHMT KoH-
BEHIUH, a IPEACTABASIET COOOI AUIIB CIIPABOYHOE ITOCOOKE, B KOTOPOM 0600ImeHs!
pasHOOOpasHble pelleHuUs PSAd IOPUCAUKIMOHHBIX cucTeM. Lleap PykoBopcTBa —
croco6cTBOBaTh pacnpocTpanenuto uH$opMaruu o Hpro-Hopkckoit koHBeHIuH,
ee IPUHSITHIO, €AUHOOOPA3HOMY TOAKOBAaHHMIO U 9((PEKTUBHOMY IPUMEHEHHIO.
PyKOBOACTBO Tax>ke IPU3BAHO [IOMOYb CYABSIM, QpOUTPaM, PAKTUYECKUM M HAyd-
HBIM PabOTHHKAM U TOCYAQPCTBEHHBIM CAYXKAmUM 6oAree 9p(PeKTUBHO HCIIOAB3O-
BaTb OTHOCsIeecss K KoHBeHIMuU mperieaeHTHOE IPaBo.
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Bblpa}KEHMe NMPU3HATEJIbHOCTH

Hacrosimee PyKoBOACTBO sIBASIETCSI pe3yABTATOM COBMECTHOI paboTsl mpodeccopa
Ommanroaas Taftapa u mpodeccopa Axopaxa bBepmaHHa, MX MCCAGAOBATEABCKUX
rpynn u cekperapuara KOHCUTPAA. Takske oTMeuaeTcs BKAaa A-pa Maca Banu-
dareMu,  HCIIOAHHTEABHOTO  AMPEKTOpa M KOOPAMHATOpa  Beb-cafita
newyorkconvention1958.org.

3HAUNTeAbHbBIN BKAAA B IIOATOTOBKY IIepBOM pepakuuu PykoBopcTBa, paboTa Hap
KOTOPBIM BeAach B TedeHHe 2013-2016 ropoB, BHeCAM:

o HCCAEAOBATeAbCKAsl TPYIIIA, CO3AAHHAS aABOKATCKoil ¢upmoit Shearman &
Sterling LLP, u cets xoppecnorpenros ITTITIO;

o CAeAyloOIMe HMHCTUTYTHI M YYPEKACHHS, a TAaKKe OTACAbHbIE YUaCTHUKH:
Apburpaxubiit tHCTUTYT CTOKTOABMCKOM TOPTOBOM IAAaThl; Bpasuabckas
accormanus obyvaomuxcs apoutpaxy; Kaupckuil permoHaAbHbIR II€HTp
MEKAYHAPOAHOTO TOProBoro apburpaxa; LlenTp pAokymenTaruu Bepxosroro
cyaa Mraamm; Hemerxuit apOUTpaXHBII HHCTHTYT; H3AaTeAbCTBO DSP
Publishing; ®epepaabsiit cys ABcrpasuuy; Breicoxuit cya Ascrpaaum; O0b-
€AMHEHHBIII COBET II0 IIOATOTOBKE COOPHHKOB CyAeOHbIX pemenuii; Hpro-
VIOPKCKUIT MEeXAYHAPOAHBIN apOUTPAKHBIN IEHTP; TOCTOSHHBIN CeKpeTa-
puar OpraHusanuu IO yHHQUKAIIMM KOMMEPYecKoro mpasa B Adpuxe;
npaBuTeAbcTBO Pecrrybanku u kanToHa Tuumzo; Bepxosmbiii cyp IOsxuoit
Ascrpaanu; Bepxosusiit cys TacManuy; mpecc-cayx6a BepxoBroro Hapoa-
Horo cyaa Kurarickoit Hapoanoit Pecrry6anxu; cyp mrara Can-Ilayay; Aome-
uuko Au ITberpo (apBoxarckas gupma Freshfields Bruckhaus Deringer LLP);
Anna-Mapus Tammunen (apBokarckas ¢upma Hannes Snellman Attorneys
Ltd); Huxu K. Kepameyc (apBokarckas ¢pupma Kerameus & Partner); FOctu-
Hac Slpycsasuayc (apBokarckas pupma Motieka & Audzevicius); npodeccop
Lize (OKanna) XyaH, A.10.H., AOLIEHT, AUPEKTOP YIIPaBACHHS BHEIIHUX CBs3eit
fopupndeckoro ¢axyabrera II[aHXaliCKOro MHCTHTYTa BHENIHEH TOPTOBAH;
npopeccop Aumza Yamp, aexaH ropupmdeckoro ¢axyavrera Illamxarickoro
uHCcTUTYTa BHemHed ToproBan; Codu Tkemanapse (aaen Kopoaesckoro
HHCTHTYTa apOUTPOB, KOHCYABTAHT II0 BOIIPOCAM AABTEPHATUBHOTIO paspele-
HUS CIIOPOB B PAMKAX IIPOEKTA IO YKPEIAEHHIO He3aBUCHMOCTH CYAeOHbIX
OPraHOB U PaCIIMPEHHI0 I0pUAMYecKuX 1paB MHcTuTyTa yrnpasaenus "Boc-
Tox-3anap’, Ipysus); Kpucrop Anbmep (apBoxarckas dpupma Wolf Theiss,
Bena, Ascrpus); llapab ITonce (apBoxarckas dupma ZPG Avocats); Aesn
Aparues (apsoxarckas ¢upma CMS Cameron McKenna LLP, 6oarapckoe
otaenenue); Ipant lepxoabar (apsoxarckas ¢pupma ENS (Edward Nathan
Sonnenbergs), I0xunas Appuka); Ayaptu Topxan Oupukum (apBoKaTckas
$upma BCH Advogados).
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BBeaeHue

1. KoHBeHIMS O NPH3HAHWUM U IIPUBEACHHU B HCIIOAHEHVE HHOCTPAHHBIX apOu-
TPaXKHbIX pemeHust Opaa npuHsTa Opranusanueit O6beannennsx Haruit o uro-
raM AHMIIAOMATHYECKON KOH(pepeHINH, KOTOpas Oblaa [pOBepeHa B Mae—HIOHe
1958 ropa B Llentpasbusix yupexxaenusix Opranusanun O6bpepnnenHbix Harpuit
8 Hoto-Hopxke'. Horo-Mopkckas KOHBeHIHA BCTyTHAA B cHAy 7 moHs 1959 roaa’.
ITo cocTosIHUIO Ha AQTY IIOATOTOBKH HacTosimero PykoBoacTBa, yyacTHuKaMu Kon-
BEHIUH SIBASIIOTCS 156 AOTOBapHBAIOIMXCS TOCYAAPCTB’.

2. IOHCUTPAA paccmarpusaer Hpro-VIOPKCKYI0 KOHBEHIMIO KaK OAMH H3
CaMbIX BOXKHBIX A0roBopoB Opranusanuu O6beannennsx Hanuit B 06aactu mpasa
MEXAYHAPOAHOM TOPTOBAM M B Ka4eCTBe KPAeyTOABHOTO KAMHS CHCTEMBbI MeXAyHa-
poanoro apburpaxa’. Co Bpemenn npunsTis KOHBEHIMM IIpeAyCMOTpPEHHBIH
B Hell PEeXHUM NPU3HAHUS M IPHBEACHUS B UCIOAHEHHE apOUTPAKHBIX pelleHMUi
rAyOOKO YKOPEHHACS B IIPABOBBIX CHCTEMAX AOTOBAPUBAIOIIUXCSI TOCYAAPCTB U CIIO-
COOCTBOBAA 3AKPENACHHIO CTATYCA MEXAYHAPOAHOTO apOHTpaXka KaK OOBIYHOIO
CPeACTBa, C IOMOIIbI0 KOTOPOTO CETOAHS YPEeryAHPYIOTCS KOMMEPUeCKHe CIIOPHL.

3. Tocyaapcrsa, npucoeaunsiomuecs kK Horo-VIopKcKkoit KOHBEHIIMH, TPHHUMAIOT
Ha cebst 00s13aTeAbCTBA IIPH IIOCTYIACHUH HCKA IO BOIPOCY, KOTOPBIN OXBAThIBA-
€TCsI apOUTPAXKHBIM COTAALIEHIEM, 00eCIIeYrBaTh BHIIIOAHEHHE COTAAIIEHMS O [epe-
Aade Cropa B apOMTpaxX, a TakKe NPHU3HABATh M IPHUBOAMTbD B HCIIOAHEHHE
apbuTpaXKHbIe pellleHNs, BHIHECEHHbIE B APYTHX TOCYAAPCTBAX, 32 HCKAIOUEHHEM
0C000 OTOBOPEHHBIX CAyYaes.

4. BBoas 6oaee XeCTKHMe HOPMBI B OTHOLIEHHM NPH3HAHUS U IPUBEACHUS B
HCIIOAHEeHHE HHOCTPAHHBIX APOUTPASKHBIX PellleHHH, AOTOBAPHBAIOIIIECs TOCYAAP-
CTBa HapyLIAT CBOM 00s13aTeAbcTBA 1O 3To KoHBeHIMM. DTOT NPHHLHI OTPaXKeH
B cTaTbe 111, KoTopas Mo3BOAsSeT AOTOBApHUBAIOIIUMCS FOCYAAPCTBAM OIIPEAEAATH TI0
CBOEMy YCMOTPEHHUIO Te PeryAHpYIOIiHe IMOPSAOK MPHU3HAHMA W IPUBEACHHS B
HCIIOAHEHHE HOPMbI, KOTOpbIe AOAXKHBI TPUMEHATBHCS AO TeX IIOP, IIOKA B Ipoliecce

!'United Nations, Treaty Series, vol. 330, No. 4739; UN DOC E/CONFE.26/SR. 1-25. Kparkue orderst Kon-
depenyun Opranmsanuun O6beannennsx Hanuit 1o MexAyHapopHOMy ToproBoMy apburpaxy, Hero-Hopk,
20 mas — 10 monsa 1958 ropa.

*Hpto-Mopkckas kousenmus, crarbs XIL

*Uudopmanusa o rtexymem craryce Hpio-Mlopkckoii koHBeHuum pasmemena Ha Beb-caiite JOHCHUTPAA
[http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html].

*CM. Ha Beb-caiiTe, MOCBAMEHHOM PyxoBoacTBy 1o Hmo—I?Iochxoﬁ xoHBeHImK 1958 ropa, obpamenue Peno
Copbeas, cexperapst OHCHUTPAA (Ha anra. s13.) [pasMemeno mo aapecy: http://newyorkconvention1958.org].

1



2 Pykosoocmeo no Konsenyuu o npusnanuu u npusedeuu 8 UcnoiHenue UHOCMPAHHbIX apOUMPaXtCHbIX peulenui

UX IIPUMEHEHHs] OHU He YCTAaHOBST 'K IPU3HAHHIO HAU IIPHBEACHUIO B UCIIOAHEHHUE
apOUTPAXKHBIX PEIIeHHUII [...| CyIleCTBeHHO GoAee 06peMeHUTEABHbIE YCAOBUS HAH
0oAee BBICOKHE IONIAMHBI AU COOPBI, YeM Te, KOTOpbIE CYLeCTBYIOT AAS IIPH3HA-
HUS 1 IPUBEACHIS B UCIIOAHEHHE BHYTPEHHUX apOHTPaXKHBIX PelLIeHH".

Hbto-Mopkckas KOHBEHLMA yCTaHaBANBAET MaKCUManbHbIiA
YPOBEHb KOHTPOJSA B OTHOWEHWUU NPU3HAHMA U NPUBEAEHMSA
B UCMOJIHEHWE apOUTPAXKHbIX peLleHunit

S.  Ilpeaycmorpennsie B KoHBeHIUM YCAOBUS IIPU3HAHMUS U NPUBEACHHUS B HCIIOA-
HeHMe 3aKAIOYAIOTCSl B YCTAHOBAGHHHU "HIPEAEABHOIO ITOPOra’ MAM MaKCHMAABHOTO
YPOBHSI KOHTPOASI, KOTOPBIH AOTOBAapMBAIOIIHECs TOCYAAPCTBA MOTYT OCYIIecT-
BASTb B OTHOIIEHUH apOUTPAXKHBIX PELIeHUI U apOUTPKHBIX coraamenuit. C Apy-
rOM CTOPOHBI, AOTOBAPUBAIOIINECS TOCYAAPCTBA MOTYT CBOGOAHO IIPHUMEHATH HoAee
AOepaAbHbIe IPABUAQ, YeM Te, KoTopble 3akpenAensl B Konsennun. Ifear Konpen-
IIMH 3aKAIOYAeTCS He B TOM, YTOOBI OrPaHHMYHTb HMPHCYLIYI0 AOTOBAPUBAIOLIMMCS
FOCYAAPCTBAM CBOOOAY YCTaHABAMBATH KAK MOXKHO 0OAee OAArONpPUSTHBIA PeXUM
AASL HHOCTPAHHBIX apOUTPAKHBIX peIleHHil MAM apOHUTPKHBIX COTAAIIEHHE, a B
TOM, YTOOBI B MAKCHMAABHO BO3MOXKHOM CTEIleHH YIIPOCTUTD IIPOLIEAYPY KX IPH-
3HAHUSA U IIPUBEACHHS B UCIIOAHEHHE.

6.  OCHOBHOI IOAXOA K COAEHCTBHIO [IPUBEACHUIO B UCIIOAHEHHE apOUTPAsKHBIX
pemenuii 3akperaen B ctatbe VII (1) Hoto-Vlopkckoit KOHBEHIHMH, KOTOpas CYu-
TaeTcs OAHOI U3 OCHOBOIOAAralIux cTareil aToro Aokymenra®. Crarpst VII (1),
KOTOPYIO TAakoKe HA3bIBAIOT IIOAOXKEHHEM O 'TpaBe Ha 6oAee OAArOMpPUSITHBIN
pexuM’, IIPeAyCMATPHUBAET, YTO AK0OAsi CTOPOHA, 3aUHTEPECOBAHHAS B IPU3HAHNM
U IPUBEACHUH B HCIIOAHEHHE apOUTPaXKHOIO pelIeHHs, He AMIIAETCS IPaBa BOC-
TIOAB30BaThCs B AoToAHeHHe K Hpro-Vlopkckoit KoHBeHIuM 60Aee 6AArOTPUATHBIME
[IOAOXKEHISIME BHYTPEHHEIO 3aKOHOAATEABCTBA MAM MEXAYHAPOAHOIO AOTOBOPA.
B coorserctsuu co crarveit VII (1) aorosapusaromeecs rocyaapcTBo He GyaeT
CYHTATBCSI HAPYIIMBIINM MOAOKeHNs KOHBEHI[MH IIPH NPHBEACHHU B UCIIOAHEHHE
apOUTPaKHBIX PelleHHiT M apOUTPAXXHBIX COTAALICHH, IPEAYCMOTPEB OoAee Oaa-
FONPUSITHBIAL PEXUM II0 CPABHEHUIO C YCAOBUSIMH, 3AAOXKEHHBIMU B CaMOW
Konsennuu.

7. Tlo aroit nprunse Hpio-Ilopkckas KOHBEHIWS SBASETCS TapaHTHel, KOTOpast
obecreurBaeT MUHUMAABHBIA CTAHAAPT AHOEpaAn3Ma B AOTOBApPHBAIOIIUXCS IOCY-
AQPCTBAxX, HO KOTOPAsl He IIPEALIOAAraeT ero 00s3aTeAbHOro npuMeHeHns. Ceropms
B PpsiAe IOPUCAMKIIMOHHBIX CHCTeM, IAe apOHTpaskHble IIPOIEAYPHI IMOAYIHAM

SOAMH U3 KOMMEHTAaTOpPOB OXapaKTepH3OBaA 9TO NOAOXKeHHe Kak "GecLieHHYI0 HaXOAKY, TeHHAABHYIO HAEH"
Hmo—l;lopkcxoﬁ xonsenyuu. Cum. Philippe Fouchard, Suggestions pour accroitre lefficacité internationale des sentences
arbitrales, 1998 REV. ARB. 653, 663.



Bseoenue 3

HauOOABIIlee PAa3BUTHE, YHCAO AEA, IIPU PACCMOTPEHHH KOTOPBIX AEAAOTCSI CCHIAKA
Ha 1oAoxeHHs1 KOHBEHINH, IPEACTABASIETCSI KpailHe He3HAYUTEABHBIM UMEHHO IIO
TOIl [PUYMHE, YTO OOBIYHBIE HOPMBI, PEIYAHPYIOIIUe OPSAOK MPU3HAHKS U IIPU-
BEACHUS B HCIIOAHEHHE apOUTPAKHBIX PelLIeHHI, SIBASIOTCS 6oAee AMOEpPaAbHBIMU
¥, KaKk 310 U mnpepycMorpeno crarbeii VII (1), mpuMeHSIOTCS, KaK MpaBHAo, 6e3
KaKo#-An60 HeOOXOAUMOCTH CchiaaThest Ha KonBeHmmiol.

Hbto-MlopKCcKas KOHBEHLMA COMEPHUT COBCTBEHHBbI
MexaHW3M afanTalun K U3MeHeHUsM B obnactu
MEXYHApO4HOro apbutpaxa

8. Xorsa HbIO-I;IOPKCKaﬂ KOHBEHIMsI HECOMHEHHO SIBASeTCS HauboAee 3HAYMMBIM
MEXAYHAPOAHBIM HMHCTPYMEHTOM AASl IIPU3HAHUS U IPHUBEACHHUS B HCIIOAHEHME
apOUTPAXKHBIX pelle N, OHA He IIPUMEHIEeTCSI N30AMPOBAHHO. B HexoTOpBIX 06CTO-
SATeAbCTBAX, B 3aBUCHMOCTH OT PelleHHs BOIIPOCa O TOM, CAGAYeT A ITPU3HABATh U
[IPUBOAUTH B HCIIOAHEHHE TO HMAM HHOE HHOCTPAHHOE apOUTPaKHOe pelleHHe,
OyAyT TaKKe MPUMEHSTHCS APYTHe MEXAYHAPOAHBIE AOTOBOPBI MAM IIOAOXKEHHS
BHYTPEHHEro 3aKOHOAATeAbCTBA CTPAHbl, B KOTOPOM HCIIPALIMBAETCS MCIIOAHEHHE.

9. Uckarounrteabnocts Hpio-IIOpKCKO# KOHBEHIMH 3aKAIOYAeTCS B TOM, UTO
B Hell 3aA0XKEHbI U [IPEAYCMOTPEHbI YCAOBUSI IIOCTEIIEHHOM AMOePAAN3ALINY MEKAY-
HapOAHOTo apburpakHoro mpasa. Crares VII (1), KOTOpast peryanpyer B3auMo-
cBs13b MexxAy KOHBeHIMell U APYIMMH NMPMMEHUMBIMU AOTOBOPAMH M 3aKOHAMH,
OTCTYIAeT OT MPABUA, KOTOPbIe OOBIYHO PEryAHPYIOT IPUMEHEHHe POTUBOpeYa-
LIUX APYT APYTY IIOAOXKEHHUIT MEKAYHAPOAHBIX AOTOBOPOB, U IIPEAYCMATPHUBAET, YTO
B CAy4ae, KOIAQ BO3MOXHO IIPUMEHEHHE HECKOABKHMX PEXHMOB, IIPeoOAapatomeit
HOPMOH AOAXKHA OBITH He Ta HOPMa, KOTOpas 6b1A2 MPUHATA CAMOMN MMOCAEAHEN UAU
cpopMyanpoBaHa GoAee KOHKPETHO, a Ta HOpMa, KOTopas obecredmBaer 6oaee
6AArOIPHSTHBIE YCAOBHS AASL TIPUSHAHHS M [IPUBEACHHS B CIIOAHEHHE apOUTpax-
HOTIO pelIeHus’ .

10. XoTsa B mocAepHHE TOABI PsIA BaXKHBIX y4€HDIX BbICKA3bIBAAU MHEHHE O TOM,
YTO IPHUIIAO BpeMs MHUIMHPOBaTh mepecmorp Hero-Hopkckoit koHBeHImu®, HeT

Cwm. Dominique Hascher, Les perspectives frangaises sur le controle de la sentence internationale ou étrangére,
I (2) McGiLL JourRNAL OF DispuTt ResoruTion 1 (2015).

Cm. xommenTapun Pepepassnoro BepxosHoro cyaa IlIseitnapun B mybaukauu Denysiana S.A. v. Jassica S.A.,
March 14, 1984, Arréts du Tribunal Fédéral 110 Ib 191, 194, B xoTopbIx yKasbisaercs, uto crarbs VII (1)
BOmAomaeT B cefe IPUHLUI MakcuMaabHoit apdexrusHocTH ("régle d'efficacité maximale”).

8Cwm., B wactrocrn, Pieter Sanders, A Twenty Years’ Review of the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, 13 INT'L Law 269 (1979); Jan Paulsson, Towards Minimum Standards of Enforcement:
Feasibility of a Model Law, B IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS:
40 YEARS OF APPLICATION OF THE NEW YORK CONVENTION 574 (AJ. van den Berg ed., 1998); Albert Jan van
den Berg, Hypothetical Draft Convention on the International Enforcement of Arbitration Agreements and Awards, AJB
Rev 06 (May 2008).
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HUKAKO¥ OIMacHOCTH, ecAn KoHBeHIms 6yaeT coxpaHeHa B ee HbIHemrHe# popme’.
Crarbs VII (1), sHa4eHHMe KOTOPOi1 BO3PAcTaeT MO Mepe AaAbHelimeil MoAepHHU3a-
IIMH HAIIHOHAABHOTO apOUTPAKHOTO 3aKOHOAATEABCTBA, ObecmednBaeT To, 4T0 Kon-
BEHISI He MOXXET 3aMOPO3HUTH IIPOLIECC PA3BUTHS MEXAYHAPOAHOTO apOHTpaxa.
ViMeHHO 3TO IOAOXEHME IIO3BOASIET CYyAAM B AOTOBApPHBAIONIMXCS I'OCYAAPCTBaX
BHEAPATb MHOTHME U3 HaubOAee BAXXHBIX MHHOBAILJUM, KOTOPBIE AEXAT B OCHOBE
COBpEMEeHHOM CUCTEMBI MEXXAYHAPOAHOTO apburpaxa. [Toaromy B Konsennuu npu-
CYTCTBYIOT HEOOXOAMMBIE dAeMEHThI, 00eCIeurBaIOIIe ee AOATOBEYHOCTb U B TO
Ke BpeMs IIO3BOASIIOIINE CYAAM AOTOBApPHBAIOIUXCSA TOCYAAPCTB IIOCTOSIHHO
CIIOCOOCTBOBATD €€ COBEPIICHCTBOBAHHIO.

Mpumenenne Hbto-Mopkckoit KOHBEHLMK
HOCUT NOC/nef0BaTe/bHbIN XapaKTep

11.  Hacrostmee PyKOBOACTBO CAYKHT CIIPaBOYHBIM II0COOHEM, KOTOPOe 0600611aeT
MAPOKUM KPYT PelIeHNH, KaCAIOIIMXCs HbIO-PIOpKCKOfI KOHBEHIIUH, U HOAP06H0
AHAAMBUPYeT, KaKUM O0pasoM CYABI AOTOBAPHBAIOIIMXCS TOCYAAPCTB TOAKYIOT U
IIPUMEHSIOT €€ TTOAOXKEHMSL.

12. Tlpaxruyeckue MpuMephl, IPUBEACHHbIE B HIDKECACAYIONIUX TAABAX, CBUACTEAD-
CTBYIOT O TOM, YTO, HECMOTPSI HA MHOTOOOpasie IIPaBOBBIX CHCTEM AOTOBAPUBAI0-
IUXCS TOCYAAPCTB, TOAKOBAaHHE U ITpuMeHeHHe KOHBeHIMN SBASIOTCS AOCTaTOYHO
ITIOCAGAOBATeABHBIMHU B COOTBETCTBUU C 3aAOXKeHHbIM B KOHBEeHIIMH IPHHITMIIOM
CO3AQHMS GAATOIPHSTHBIX YCAOBHI AASL IPH3HAHKS M NPUBEACHHUS B HCIIOAHEHHUE
apbuTpaxHBIX pemreHnil. MHOIMe AOrOBAPUBAIOIINECS TOCYAAPCTBA, KOTOpbIe IIep-
BOHAYAABHO IPHAEPXKUBAAUCH I[IOAXOAQ, IIPEAYCMATPHBABLIETO (GoAee aKTHBHOE
BMEIIATEABCTBO B IIPOLIECC MEKAYHAPOAHOIO apOUTPaKa, IIEPELIAU B COOTBETCTBHU
¢ 06s13aTeAbCTBAMH, IPUHATHIMU COraacHo KOHBeHIUH, K ANOEPaABHOMY PEXUMY,
KOTOPBIA OrPaHUYMBAET CYACOHBIN KOHTPOAD Hap apOUTPAKHBIM IIPOLECCOM.

13. Tlo mpomectsuu noutr 60 AeT mocae csoero mpurstus Hoto-Hopkckas xo-
BEHIJHS TIPOAOAKAET BBIITOAHSTD 3aAQUy YIPOIIEHHS IIPOIeAypP IPH3HAHUS U IPH-
BEACHUS B HCIIOAHEHHE HHOCTPAHHBIX AapOUTPAKHBIX PELIeHHI, a TakKe U B
IIPEACTOSIIIME TOABL GYAET TapaHTHPOBATh AAAbHETMIIee pacCIIMpeHIe MeXAYHAPOA-
HOTO apOHUTpaXka M CO3AABATb YCAOBHS AAS IPOILIBETAHUS TPAHCTPAHUYHBIX 9KOHO-
MUYECKHX OOMEHOB.

°Cwm. Emmanuel Gaillard, The Urgency of Not Revising the New York Convention, 8 SO YEARS OF THE NEW YORK
CONVENTION: ICCA INTERNATIONAL ARBITRATION CONFERENCE 689 (A J. van den Berg ed., 2009); Cwm. Taxske
VV. Veeder, Is There a Need to Revise the New York Convention?, 8 THE REVIEW OF INTERNATIONAL ARBITRAL
AWARDS, TAI SERIES ON INTERNATIONAL ARBITRATION No. 6, 183 (2010).



Cratba I

1. Hacrosmas KonBeHI1s NpuMeHAeTCs B OTHOIIEHNH IIPU3HAHUS U IIPH-
BEeAEHUS B HCIIOAHEHHe apOUTPaKHBIX pelleHNEl, BbIHECEHHbIX HA TEPPUTO-
PHM rOCYyAAPCTBA HHOT'O, YeM TO TOCYAAPCTBO, TA€ UCIIPAIIUBACTCA IPU3HAHME
U TpuBEeAeHHE B HMCIIOAHEHME TAKMX pelleHMH, IO CIopaM, CTOpOHAMU B
KOTOPBIX MOTYT OBITh Kak pHU3HIECKHe, TAK U Iopuprdeckue Auma. OHa npu-
MEHSIETCS TAKKe K apOUTPAXKHBIM pelIeHHsIM, KOTOpble He CUMTAIOTCS BHY-
TPEHHHMH PeIIeHUsIMH B TOM T'OCYAAPCTBE, TA€ HCIIPAIIMBALTCs UX IIPH3HAHKE
U IpUBEAEHNE B HCIIOAHEHHe.

2. Tepmun "apbuTpaskHble pelleHHs' BKAIOYAET HE TOABKO apOHTpaKHbIe
pelleHys], BBIHECEHHbIE apOUTPaMH, HA3HAYEHHBIMH 10 KKAOMY OTACABHOMY
A€Ay, HO TaloKe M apOUTpaKHbIe pelleH s, BBIHECEHHbIe IOCTOSHHBIME apOu-
TPQKHBIMU OPTaHAMH, K KOTOPBIM CTOPOHBL OOPATHUAKCH.

3. Ilpm mopmmcaHuy, paTHUKAIIMU HAM NIPUCOEAMHEHHM K HACTOSIeH
KonBeHIM HAK IIPU YBEAOMACHHH, TPEAYCMOTPEHHOM B cTaThbe X 1ok Kon-
BEHIIMH, AI00O€ rOCyAQpCTBO MOXKET Ha OCHOBE B3AHMHOCTH 3aSIBUTD, YTO
OHO OyAET MPUMEHSTb HACTOsIIYI0 KOHBEHIMIO B OTHOIIEHHUH IIPH3HAHUS U
IPUBEACHHS B HCIIOAHEHHE apOUTPAKHBIX PellleHHEl, BBIHECEHHDBIX TOABKO Ha
TeppuTOpuu Apyroro Aorosapusatomerocs Iocypapcrsa. OHO MOXeT Takoke
3SIBUTD, YTO OHO OYAET IPUMEHSTh HACTOAIIY!0 KOHBEHIINIO TOABKO B OTHO-
IIeHUH CIIOPOB, BO3HMKAIOIINX IO AOTOBOPHBIM HMAHM HMHBIM IIPaBOOTHOIIE-
HHAM, KOTOpbIe CYMTAIOTCS TOPrOBBIMH IIO HAI[IOHAABHOMY 3aKOHY
rOCYAQPCTBa, ACAAIOIIETO TaKoe 3asBACHUE.

MoarotroButenbHblie MaTepuasbl

Iodzomosumervtrvie mamepuarv o crarbe I, mpumsToit B 1958 roay, coaepskarcs

B CACAYIOIIUX AOKYMEHTaX:

HPOCKWI KOHBEHYUU 0 NPUSHAHUU U npueeaenuu 8 UCNOAHEHUE UHOCMPAHHBIX ap6u-

MpaxcHovlx pemeﬂuﬁ U 3amevanus npasurmesbcms u opeaﬂusauuﬁ:

o okaap KoMuTeTra Mo HMCIOAHEHHMIO MEXKAYHAPOAHBIX apOUTPaXKHBIX pelle-
4

uuit: E/2704 u npuaoxeHue.
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Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[IPaBUTEABCTB M OPraHH3aLIUil, KACAIOLHeCs] IPOeKTa KOHBEHI[IN O IIPU3HA-
HUM ¥ TIPUBEACHWMH B UCTIOAHEHHe HHOCTPAHHBIX apOUTPAKHBIX PelleHwHit):
E/2822, Annexes I-1I; E/2822/Add.1, Annex I; E/2822/Add.2, Annex [;
E/2822/Add.4, Annex I; E/2822/Add.5, Annex I; E/2822/Add.6, Annex I;
E/CONF.26/3; E/CONFE26/3/Add.1.

Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AesATeABHOCTb MeXKIIPABHTEAbCTBEHHBIX M HETIPABH-
TEABCTBEHHDIX OPTraHM3aLMil B 0OAACTH MEXAYHAPOAHOIO TOProOBOrO apOu-
TpaXka: CBOAHBIN AOKAaA TenepaabHoro cexperaps): E/CONF.26/4.

Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary-General (3amedanns,
Kacarolyecs: IpoeKTa KOHBEHIIUH O IIPH3HAHUY U IPUBEACHUH B HCIIOAHEHIE
MHOCTPAHHBIX apOUTPAXKHBIX PelIeHMil: 3armucKa [eHepaAbHOTO ceKperaps):
E/CONE.26/2.

Kongepenyus Opzanusayuu Obvedunennvix Hayuii no mexcdynapodtomy mopaosomy
apoumpacy:

IonpaBKu K MPOEKTy KOHBEHLWH, IIPEACTABACHHbIE IPABUTEAbCTBEHHBIMU
aeaerammamu:  E/CONE.26/7; E/CONF26/L.6; E/CONF.26/L.7;
E/CONF.26/L.8/Corr.1; E/CONF26/L9; E/CONF.26/L.9/Rev.1;
E/CONEF.26/L.10; E/CONE.26/L.10/Rev.1; E/CONF.26/L.12;
E/CONEF.26/L.13; E/CONFE.26/L.14; E/CONF.26/L.16; E/CONF.26/
C.1/L.1; E/CONE.26/C.1/L.2; E/CONEFE.26/L.26; E/CONF.26/L.27;
E/CONF.26/L.28; E/CONE.26/L.29; E/CONE.26/L.29/Corr.1;
E/CONE.26/C.1/L.6.

AasbHelye OIPABKY K IPOEKTY KOHBEHLMH, IPEACTABACHHbIE IIPABUTEAD-
crBeHHbIMU Aeaeranusmu: E/CONE.26/L.41.

Aoxaap Pabouest rpymmer I: E/CONF.26/L.42; E/CONE.26/L.49.

Texcr  crareit,  npumsteii  Kongepennueit: ~ E/CONEFE.26/L.46;
E/CONF.26/L.58.

Texcr KoHBeHIMM O PUBHAHUY U PUBEACHUH B UCIIOAHEHNE UHOCTPAHHbIX
apOUTPaKHBIX PeLIeHNT T, IPUHATHIA B KA4€CTBE IIPEABAPUTEABHOTO PEAAKLIH-
onnbiM komureroMm: E/CONE.26/L.61; E/CONE.26/8.

Hoswrit Texcr crareit I (3) u'V (1) (a), (b) u (e), npunsrerit Kondepentueit
Ha ee 23-M 3acepanun: E/CONF.26/L.63.
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Kpamxue omuemo:

« Summary Records of the Fifth, Sixth, Seventh, Eighth, Ninth, Fifteenth,
Sixteenth, Twenty-first, Twenty-third and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
KM€ OTYETBl O ILSITOM, LIECTOM, CEABMOM, BOCBMOM, AEBSITOM, ILITHAALIATOM,
LIECTHAALIATOM, ABAALIATh IIEPBOM, ABAALIATb TPETHEM U ABAALIATH Y€TBEPTOM
3acepannsix Kongepenruu Opranusanuu O6bpeansenHsix Harpit mo Mexay-
HapOAHOMY ToprosoMy apburpaxy): E/CONF.26/SR.S; E/CONF.26/SR.6;
E/CONF.26/SR.7; E/CONF.26/SR.8; E/CONF.26/SR.9; E/CONF.26/
SR.15; E/CONF.26/SR.16; E/CONE26/SR.21; E/CONF.26/SR.23;
E/CONE.26/SR.24.

o Summary Record of the Second Meeting of the Committee on the
Enforcement of International Arbitral Awards (Kparxuit order o BTOpom
sacepanr KoMmureTa IO HCIOAHEHHIO MEXAYHAPOAHBIX apOHTPasKHBIX
pemennit): E/AC.42/SR.2.

« Summary Record of the Third Meeting of the Committee on the Enforcement
of International Arbitral Awards (Kparxuit oTuer o TperpeMm 3acepanHun
KoMHTeTa TIO MCTIOAHEHMIO MEXAYHAPOAHBIX apOUTPAKXHBIX pelleHuil):
E/AC.42/SR.3.

(Aoxyments! umetorcs B MnTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarvl, TPeLeACHTHOe NMPaBo M 6Gubanorpadudeckue
CCBIAKM cM. Takke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

BeBepeHue

1. Crarps I ycranaBausaer B obmem maane cdepy oxsata Hpio-Hopkckoit koH-
serruu'’. Cratps I (1) mpeaycmarpusaer, uto Horo-Mopkckas KoHBeHIHS TIpEMe-
HSETCS B OTHOIIEHWH IPU3HAHWS U NPUBEACHUS B HCIIOAHEHHE apOUTPaKHbBIX
pelleHuil, "BbIHECEHHBIX HA TEPPUTOPHU FOCYAAPCTBA MHOIO, YeM TO OCYAAPCTBO,
TA€ WCIIPAIINBAETCS [IPU3HAHHUE U IIPUBEACHME B UCIIOAHEHHE TAKUX PelIeHMUH, 0
CIIOpaM, CTOPOHAMHU B KOTOPBIX MOTYT OBITh KaK U3HIECKIe, Tak U IOPUANIECKUe
auma’. B Heit Takke rosopurcs, uTo Hpro-Mopkckas KOHBEHIHS MpHMeEHSeTCs
K apOUTPaXHBIM pELICHHUSIM, KOTOpble 'He CYMTAIOTCSI BHYTPEHHUMH pelleHISIMU
B TOM TOCYAQPCTBE, TAE MCIPALIMBAETCS MX IPU3HAHUE U IIPUBEACHHE B HCIIOAHE-
uue”. Cratpsa 1 (2) mpeaycmarpuBsaer, uto TepMuH <«'ap6HTpakHble pemeHus’”

1%Xors B crarbe I He YIOMHHAIOTCSI apOUTPAKHbIE COTAAIICHMS], TAKHE COTAAILICHIS IOAIIAAAIOT TIOA ACVCTBHE
Konpenrmu. ITockoapky crarest II 6piaa A0GaBAeHa MO3AHEE, HU B CTAThio I, HiI B ApyrHe moaoxenus: KonBeHmuu
He OBIAO BHECEHO APYTHX U3MEHEHHII C LIeAbIO OTPA3UTh 3TO AoGaBAeHHe. CM. TAaBy PYKOBOACTBA, OCBSIEHHYIO

crarpe II, mynkrpr 2-3.
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BKAIOYAeT He TOABKO apOUTPAKHbIE PElleHNs], BhIHEeCeHHbIe apOUTPaMH, Ha3HAYeH-
HBIMH TIO KKAOMY OTAGABHOMY A€AY, HO TAKKe U apOUTpaKHble PElleHNs, BbIHe-
CeHHbIE MOCTOSHHBIMU apOUTPAXHBIMH OpPraHAMH, K KOTOPBIM CTOPOHBI
obparuauch>». Hakonern, cratbsa I (3) pomyckaet, 4To mpu MOATMCAHHH, paTUHKa-
I[MM MAM TIPHCOEAMHEHHH K KOHBEHIIMH Ka)XAOe AOTOBAPHBAIOIIEECs TOCYAAPCTBO
MO’KET OTpaHHYHTD cdepy npumenenns Kousennun, caeaas pomyckaemsie Konsen-
ueil oroBopku. IlepBas OroBOpKA, M3BECTHAS KaK 'OrOBOPKA O B3AHMHOCTH',
TIO3BOASIET TOCYAAPCTBY NMPUMeHATh KOHBEHIMIO TOABKO B OTHOIIEHHH ap6UTpax-
HBIX pelleHHEl, BHIHECEHHBIX HA TEPPUTOPHU APYTOTO AOTOBAPHBAIOMIETOCS TOCY-
AapcTBa. BrOpas orosopka, M3BecTHas KaK 'TOprosas OroBopka', MO3BOASeT
FOCYAaPCTBy HpHMeHﬂTb KOHBCHHHIO TOABKO B OTHOIIIEHHNH ”CHOPOB) BO3HHKAIOIITHUX
IO AOTOBOPHBIM MAM HHBIM MPABOOTHOIIEHHSM, KOTOPblE CIMTAIOTCS TOPTOBBIMH
IO HAIJMOHAABHOMY 3aKOHY TOCYAAPCTBA, ACAAIOWIETO TaKoe 3asBAeHUe'.

2. Crarbs I Horo-Mopkckoit KOHBeHIMH "38HaMeHyeT COOOM SIBHBIA OTXOA' OT
JKeHeBckoil KOHBEHIMHM 00 HMCIIOAHEHHH HHOCTPAHHBIX apOHTPasKHBIX pelleHHH
1927 ropa (")KeHeBCKaﬂ KoHBeHIus 1927 roAa") B ABYX oTHOImeHUsIX .

3. Bo-nepevix, crarps 1 ycranaBausaer cepy npumenenus Hpro-Hopkckoit koH-
BeHIMH OoAee IIMPOKOH Io cpaBHeHHMio ¢ JKeHeBckoil koHBeHImenl 1927 roaa.
Coraacuo crarpe I (1), Hpto-Mopxckas KOHBEHIUs MPHMeHSeTCs! K ap6UTpaskHbIM
pelleHusIM, BbIHECEHHBIM B AOOOM HHOCTPAHHOM TOCYAAQPCTBE, HE3aBHCHMO OT
TOTO, SIBASIETCSI AHL 9TO TOCYAQPCTBO AOroBapuBaromuMcs nan Her'”. B xope Konge-
perrmu Opranmsanuu O6besnHeHHBIX Hanuil o MeXAYHApOAHOMY TOPIOBOMY
apOUTpaXKy, CO3BAHHON AASL MOATOTOBKHM M npumsarus Konsenuuu ("Konpepen-
nus'), OTMe4arOCh, YTO COXpaHeHHe (POPMyAHPOBKH JKeHeBCKOH KOHBeHLMH
1927 ropa, KOTOpasi IIPeAyCMATPUBAET IIPUBEAEHIE B HCIIOAHEHHE TOABKO TeX apOu-
TPAXKHBIX pelIeHU, KOTOpble OBIAU BBIHECEHBI B OAHOM M3 AOTOBApPHBAOLIMXCS
FOCYAAPCTB, MOXXET IPUBECTH K BO3HHKHOBEHMIO 'TIAPAAOKCAABHOM' CHTYaIjHH,
KOTAQ KPEAHUTOP II0 apOUTPOKHOMY PELIeHUIO M AOAKHHK II0 9TOMY JKe pelleHHIO
SBASIIOTCSI TPOXKAAHAMU AOTOBAPHBAIOIMXCS TOCYAAPCTB, HO apOUTpaXkKHOe peilre-
HYe He MOXeT OBITb MCIIOAHEHO B cOOTBeTcTBUM C KOHBeHIuel, IoTOMY 4YTO rocy-
AApCTBO, B KOTOPOM OBIAO BBIHECEHO pelleHHe, He SBASETCS YIACTHHKOM
KonBennuu". AAs TOro 4robpl M30eXaTb TAaKOM CHUTYyaluH, pa3paboTYHKH
Hpro-MOpKCKO#t KOHBEHITHH OTKA3aAMCh OT HMIIEPAaTHBHOTO TPeGOBaHMS B3AUMHO-
cTH, copaepkamerocs B KeHeBckoil KoHBeHITMN 1927 roaa, 1 3aMeHUAH ero GaKyAb-
TaTHBHOM OTOBOPKOM O B3aMMHOCTH B cTatbe I (3).

"Gas Authority of India Ltd. v. Spie Capag SA and others, High Court of Delhi, India, 15 October 1993, Suit
No. 1440, IA No. 5206.

?Javier Rubinstein, Georgina Fabian, The Territorial Scope of the New York Convention and Its Implementation
in Common and Civil Law Countries, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 91, 95 (E. Gaillard, D. Di Pietro eds., 2008).

13[Todzomosumenstvie mamepuasst, Recognition and Enforcement of Foreign Arbitral Awards, Report by the
Secretary-General, Annex II, Comments by Non-Governmental Organizations, E/2822, p. 8.
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4.  Bo-smopuux, XKenesckast koHBeHIMs 1927 TOopa IPHMEHSETCS TOABKO K apOu-

TPa>kKHbIM pelIeHNAM, BBIHECEHHDIM B XOA€ pa36I/IpaTeAbCTBa "Me>KAY AWITaMH, KOTO-

pble MOAAXKAT IOPUCAMKINK OAHOM u3 Brrcoxkux Aorosapusaromuxcst Cropor"'?.

Courst 910 TpeboBaHHMe "HESCHBIM M TYMaHHBIM''®, CIIEIJMAABHBI KOMUTET,
yapexaerHbri1 OkoHomudecknM U Conumaasapiv Coserom Opranusaruu O6bepan-
nennbix Hanuit ("cnienmaasusiit komurer OKOCOC"), MCKAIOUHA €ro U3 MpoeKTa
xoHBeHIMU 1955 roaa. ITosanee peaerar us FOrocaaBuu mpepAOXHA BOCCTAaHOBUTD
aTO TpeGoBaHUE'®, HO ero MpeAAOXKEHHUE OBIAO MPSIMO OTBEPTHYTO APYTUMH AEAE-
raramu, ¥ 9TO IOKa3aAo0, 4TO, B oramune or JKeHeBckom kouBeHuuu 1927 roaa,
cdepa mpuMeHeHH HbIO-PIOpKCKOfI KOHBEHITMH He 3aBHCHT OT I'PaXXAAHCTBA HAU
MeCTa JKHTEAbCTBA CTOPOH apOUTPAXKHOTO pasbuparesbcTBa'’.

S. Crarps I, xak u ocraspHsle moaoxkeHuss KoHBeHumu, Obiaa paspaborana c
LIeABI0 MATH Aaablne JYKeHeBCcKo# KOHBEHIIMH "B HAIIPaBACHUH O0eCIIedeH s HCII0A-
HeHUs] MHOCTPAHHBIX apbuTpaxHbix pemenunii’®. Baarosapst npuaanuio tpe6osa-
HHUIO O B3aMMHOCTH (aKyAbTAaTHBHOIO XapakTepa M OTKasdy OT TpeOoBaHUS,
KAaCAIOIIErocsl TPAKAAHCTBA MAM MeCTa JKHUTEAbCTBA, craTbsi | obecmednBaer
Hpto-VlopKckoit KOHBEHIMH MUPOKYIO Cdepy MpUMeHEeHHS.

14Cwm. crarpio 1 YKeneckoit kousennun 1927 ropa. Cwm. taxke ITodzomosumenvtvte mamepuanvt, United Nations
Conference on International Commercial Arbitration, Comments on the Draft Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, Note by the Secretary-General, E/CONF.26/2, p. 2.

*[Todzomosumenvtvie mamepuarsl, Aokaap KoMHTETa MO HCTIOAHEHMIO MEXAYHAPOAHBIX apOUTPAKHBIX
pemenmit, E/2704, E/AC.42/4/Rev.1.,, p. 7.

1%ITodz0mosumeantivie mamepuaasl, United Nations Conference on International Commercial Arbitration, Con-
sideration of the Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
E/CONE.26/L.12. Cwm. Tawoke nodzomosumervvie mamepuarst, United Nations Conference on International Com-
mercial Arbitration, Summary Record of the Sixteenth Meeting, E/CONFE.26/SR.16, p. 6.

!"Tpak AAHCTBO MAM MECTOXKUTEABCTBO, OAHAKO, MOXKET UIPATh OTPEACACHHYIO POADb B KOHTEKCTe "HeBHyTPEeHHUX
ap6utpaxHsix pemennit’. Cyp, 06eCIedMBAIOINIT IPUBEACHHE PElIeHNs B CTIOAHEHHE, MOXET CYECTb PelleHHe,
BbIHECEHHOE Ha €r0 TepPUTOPHH, "HEBHYTPEHHHUM', ECAM OAHA UAK 00€ CTOPOHBI apOUTPAKHOIO pa3bUpaTeAbCTBA
SIBASIIOTCSI MHOCTPAHIJAMH HAM IPOXKHBAIOT 3a IPaHMIEll. B 9TON CBS3HM cAeAyeT OTMETHTD, YTO IPAKAAHCTBO
HCIIOAB3YETCS AASL paclnpeHysi cdepsl pumeHerns KonseHImy, a He AAs ee orpanndenns. CM. HIDKe ITyHKTbI 53—
SS. Cm. Take ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS
A UNIFORM JUDICIAL INTERPRETATION 15 (1981); GEORGIOS PETROCHILOS, PROCEDURAL LAW IN INTERNA-
TIONAL ARBITRATION 360, para. 8.54 (2004).

'®[Todeomosumensrvie mamepuaiel, AOKaap KoMuTeTa MO MCIOAHEHHIO MeXAYHAPOAHBIX apOUTPaKHBIX
pewenuit, E/2704, E/AC.42/4/Rev.1,, p. 5.
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AHanus
Cratba I (1)

A. 3HayeHue TepMMHA "MpPU3HAHWE U NpPUBELEHUE
B MCnonHeHue"

6. B coorsercrsuu co crarbeit I (1) Hpio-Hopkckas KOHBEHIHS IPUMEHSeTCs B
OTHOIIEHNH "TIPU3HAHUS U IPHUBEACHUS B HCIIOAHeHHe' apOHTPaXKHBIX pelLIeHHI,
KOTOPBIE ITOATIAAQIOT II0A ee AeficTBre. KOHBeHIMS He IIPUMEHSIeTCs B OTHOLIEHAUN
AEFICTBHUIT CYAOB, HAIIPABACHHDIX HA OTMEHY apOUTPAKHOTO PelIeHHs HAK IIPUOCTa-
HOBA€HHE TeKyII[ero apOUTPaXHOrO PasbUpaTeAbCTBa.

a. OnpedeneHue mepmuHos "npu3zHaHue" u "npusedeHue
8 uUcnosiHeHue" u nposedeHue pasnuU4us Mexoy HUMu

7.  Hbio-Vopkckast KOHBEHIS He OTpeAeAsieT TepMHHbI 'TpusHanue” U "mpuse-
AeHIe B HCIIOAHEHHe', a IIPUMEePOB TOAKOBAHHS 9THX TEPMUHOB B IIPeLjeAeHTHOM
[IpaBe HEAOCTATOYHO. B OAHOM M3 HECKOABKHX H3BECTHBIX CAYYaeB KOAYMOUACKHUI
CYA IIOCTAHOBHA, YTO, B TO BpeMs KaK "TIpu3HaHue" O3HAYaeT IPU3HAHUE I0pUAMYIe-
CKO CHABI X AGHCTBHS apOUTPAXKHOIO pelleHus], "TIPUBeAeHIe B HCIIOAHeHNe" 03Ha-
4aeT IMPUHYAUTEABHOE HUCIIOAHEHHE apOHTPAXHOIO pelleHus, IPU3HAHHOTO paHee
TeM >Ke CaMbIM rocypapcTBom'’.

8. KoMMeHTaTopsl B L1eAOM COTAACHBI C Te€M, YTO "TPU3HAHUE" OTHOCUTCSA K IIPO-
11eCCy PaCCMOTpPEeHHs apOUTPAXXHOTO PelIeHHs. B KAa4eCTBe UMEIONIEro 06s3aTeAb-
HYIO CHAY, HO He BCETAQ MCIIOAHMMOTO HA IIPAKTHKE, B TO BPeMs KaK 'TIpUBEACHHUE
B UCIIOAHEHHe" OTHOCUTCS K IIPOLIECCY IPAKTUYECKOTO OCYLIeCTBACHHS apOUTpax-
HoOro pemreHus”’.

9. C ompepeseHreM TepMHUHOB 'TIpU3HaHUe" U "IPHBeACHHE B HCIIOAHEHHE" TECHO
CBSI3aH ¥ BOIIPOC O TOM, AOAXKHA AM CTOPOHA AOOHBAThCS IPU3HAHIUS U IPUBEAESHIS
B HCIIOAHEHHE OAHOBPEMEHHO HAM JKe OHA MOXET OTAGABHO AOOUBATHCS IIPU3HAHIS
apOUTPAXKHOTO pelIeHys.

YDrummond Ltd. v. Ferrovias en Liquidacion, Ferrocariles Nacionales de Colombia S.A. (FENOCO), Supreme
Court of Justice, Colombia, 19 December 2011, 11001-0203-000-2008-01760-00. B orHOmeHun 3sHaverHns
TepMuHa "IpuBepeHHe B HMcroAHeHue' cM. Takke Pavan srl v. Leng d'Or, S.A., Court of First Instance, Spain,
11 June 2007, 584/06, XXXV Y.B. Com. ARB. 444 (2010).

**Javier Rubinstein, Georgina Fabian, The Territorial Scope of the New York Convention and Its Implementation
in Common and Civil Law Countries, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEwW YORK CONVENTION IN PracCTICE 91, 93 (E. Gaillard, D. Di Pietro eds., 2008);
Bernd Ehle, Commentary on Article I, B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 26, 77 (R. Wolff ed., 2012).
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10. B pemenuu, mpursaTom B 1981 roay, Bepxosnsiit cys I'epmannu ncToakoBaa
HOHsTHe "TIPU3HAHUE U IIPUBEACHNE B UCIOAHEHMe" KaK O3HAYAIoIIee, YTO ITH ABA
AEVICTBIIS B3aHMOCBSI3aHBI M HEBO3MOXKHO AOOHBATBCS MX OCYILIeCTBACHIS TOPO3HD™'.

11.  Cyabl B APYTHX IIPaBOBBIX CHCTEMAX CUMTAAH, YTO HPHU3HAHIS MOXKHO AOOH-
BaTbCs camocrosTesbHo. Hanpumep, Bepxosnniit cys MHAUM TpUACPKUBAACS MHe-
HUS, YTO IPU3HAHMS MOXHO AOOMBarbCsi "B LIEASIX 3alIUTHL OT IIOBTOPHOIO
06CY>KAEHIS BOIIPOCOB, K KOTOPBIM OTHOCHUTCSI apOUTpaKHOe pelneHue . DTOT Ke
CyA TpHIIeA K BBIBOAY, YTO BBIMIPABIIAs CTOPOHA IO APOHUTPAXKHOMY PpeIIeHUI0
MOXKET ITOAAraThCsi Ha 9TO PellleHHe IIPH BO30Y)XKAeHUH IIPOTHB Hee IIPOU3BOACTBA B
CBSI3U C BOIIPOCOM, KOTOPBII y)Ke YPEryAUPOBAH B 9TOM apOUTPAXHOM pelleHHUH.

12. TOYHO TaK 5Ke CyABl B APYTHX IIPaBOBBIX CHCTEMAX, B TOM 4rcAe B [lopryra-
ann® u Coepunennpix IlraTax®, cuuTas, 9T0 NMPUBHAHKSA MOKHO AOOUBATHCS
OTAEABHO OT IIPHBEACHIS B UCIIOAHEHUe.

13. Takoil OAXOA HAXOAUT LOAAEPXKKY B NM0020MOBUMEAbHbIX MAMEPUALAX™ T
B KOMMeHTapuu’’.

b. Henpumernumocms KoHseHyuu K npouyedype ommeHsl
apbumpaxxHo20 peleHus

14.  KouBeHIMs He IPUMEHSETCS K IPOIIEAYyPe OTMEHBI apOUTPasKHOTO PellleH s
OTO OBIAO IOATBEPXKAEHO HAI[MOHAABHBIMH cypaamu. Hampumep, cya Tonkonra

BbIHEC YACTHOE€ OIIPEAEAEHHE O TOM, 4YTO "paSAI/I‘IH]JIe penieHus ABHO CBHAETEAD-

CTBYIOT O HeNpHMeHMMOCTH KOHBeHIMM K OTMeHe apOMTPaXHBIX pemeHuil"”.

*LCompagnia Italiana di Assicurazioni (COMITAS) S.p.A., Societa di Assicurazioni Gia Mutua Marittima Nazio-
nale (MUTUAMAR) Sp.A. and others v. Schwartzmeer und Ostsee Versicherungsaktiengesellschaft (SOVAG),
Bundesgerichtshof [BGH], Germany, 8 October 1981, VIII Y.B. Com. ARB. 366 (1983).

*2Brace Transport Corporation of Monrovia, Bermuda v. Orient Middle East Lines Ltd. and others, Supreme Court,
India, 12 October 1993, Civil Appeals Nos 5438-39 of 1993.

BEvora Court of Appeal, Portugal, 31 January 2008, 1141/06-2.

**Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R” Us, Inc., Court of Appeals, Second Circuit, United States
of America, 10 September 1997, 126 F.3d 1S.

*$TTodzomosumervivie mamepuari, Committee on the Enforcement of International Arbitral Awards, Summary
Record of the First Meeting, E/AC.42/SR.1, p. 7. KoMmeHTHDYs HasBaHKe GOAee PAHHETO [POEKTA, IPEAAOSKEHHOTO
MTTI, peaerar u3 Beabrun 3amerna, uro 1eab KonseHiuu "craner 6oaee sicHoit", ecan HasBaHue mpoexra MTTI
6yAeT U3MEHEHO U B HeM GyAeT FOBOPUTHCS O "IIPUSHAHUY U IIPUBEACHNN B UCIIOAHEHNEe apOUTPAKHBIX pelleHuil’,
a HE€ TOABKO O HPHBeAeHI/H/I B UCIIOAHEHHE TaKUX Pe]l[eHHi/II.

2FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 966, para. 1667
(E. Gaillard, J. Savage eds., 1999). Cwm. taxoke Javier Rubinstein, Georgina Fabian, The Territorial Scope of the New
York Convention and Its Implementation in Common and Civil Law Countries, B: ENFORCEMENT OF ARBITRATION
AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEwW YORK CONVENTION IN PRACTICE 91, 93
(E. Gaillard, D. Di Pietro eds., 2008); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION
OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 243-245 (1981).

*’Shenzhen Nan Da Industrial and Trade United Co. Ltd. v. FM International Ltd. [HK], High Court, Supreme
Court of Hong Kong, Hong Kong, 2 March 1992, 1991 No. MP 1249.
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TOYHO TaK >ke B MHOTOYNCAEHHBIX pelneHusx, npunsTsix B Coepnnennsix Illrarax,
OTMEYaAOCh, 9YTO, XOTS 3alPOC XOAATANCTBYIOLIEHl CTOPOHBI O IPU3HAHHUM
apOUTPaXKHOTO PpeIIeHUsT AOAXKHBIM OOpa3oM IIPEACTABASIETCS B COOTBETCTBHH
¢ Hpro-Mopkckoit KOHBeHIMel, BCTpedHble ACHCTBHS OTBETYHKA, HATPaBACHHbIE
Ha OTMEHy pelLleHUs], PEeryAUPYIOTCS BHYTPEHHUM 3aKOHOAATE€ABCTBOM 06 ap6u-
Tpaxe, a He Hpio-lopkckoit koHBeHImeir,

1S.  AmarormansiM obpasom, cyast Opannmn® u MHANK NIpHAEPKIBAAKCD MHe-
Hus, 9o Hpro-MopKcKas KOHBEHILVS He PacIpOCTPAHSAETCS HAa XOAATAMCTBa 00
OTMeHe pellleHuN.

16. KomMeHTaTOpHI COTAacHHI C TeM, 4ro Hpro-Mopkckast KOHBEHIMS He TIpHMe-
HSETCSI K XOAATAICTBAM 06 OTMeHe apOHTPAKHBIX PelleHuiT .

¢. HenpumeHumocmb KoHBeHyuu K Oelicmsusam, HanpasieHHbIM
Ha npuocmaxosieHue apbumpaxHozo pasbupamenscmsa

17. KoHBeHIUs He IPUMEHSETCS K ASHCTBUSIM, HAIIPABACHHBIM Ha IIPUOCTAHOBAE-
HUe apOUTPAKHOTO Pa3OUPATEAbCTBA. DTO IOATBEPXKAAETCS. BECbMA OTPAaHMYEHHBIM
9MCAOM MATEpPHUAAOB IPELIEACHTHOTO IPaBa, MMEIOMUXCS [0 AAHHOMY BOIIPOCY.
Oaun u3 cypros Coepnnennbix 11IraTos Bbickasaa MHeHue, uto B Hbto-Hopkckoit
KOHBEHIIMY HeT "HUKAKAX yIIOMUHAHHI O AeMCTBISIX, HAIIPABACHHDBIX HA OTPaHMYe-
HU€ IIPEACTOSIIETO MAU TeKYIL[ero apbuTpakHOTo pasbupaTeAbcTBa’, M 9TO 10 3TOM
nprauHe KOHBeHIMS He IPUMEHSETCS K AeMCTBHSIM, HAallPaBACHHBIM HA IPUOCTa-
HOBA€HHE apOUTPaXKHOro pazbupareAbcTBa’.

*3Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R" Us, Inc., Court of Appeals, Second Circuit, United States
of America, 10 September 1997, 126 F.3d 15. Cm. Taxxe Federal Insurance Company, as subrogee of Transammonia,
Inc. v. Bergesen D.Y. ASA OSLO, as agents of the Norwegian Flag LP G/C "Hugo N" and its owner, General Gas
Carrier Corporation, Limited, District Court, Southern District of New York, United States of America, 7 September
2012, 12 Civ. 3851 (PAE); ESCO Corporation v. Bradken Resources PTY Ltd., District Court, District of Oregon,
Portland Division, United States of America, 31 January 2011, 10-788-AC.

2°SNC Facciano Giuseppe v. Société Coopérative Agricole Nouricia, Court of Appeal of Paris, France, 9 June 2011,
10/11062. Cwm. taxxe Commandement des Forces Aériennes de la République Islamique d’Iran v. Société Bendone
Derossi International Limited Partnership, Court of Cassation, France, S May 1987, 85-13.162; Société Maatschappij
Voor Industriele Research en Ontwikkeling v. M. Lievremont et autres, Court of Cassation, France, 25 May 1983,
82-11.699; General National Maritime Transport Company v. Société Gotaverken Arendal A.B., Court of Appeal of
Paris, France, 21 February 1980.

3°Cwm., manpumep, Compagnie Saint Gobain Pont-a-Mousson v. Fertilizer Corporation of India Ltd., High Court of
Delhi, India, 28 August 1970, ILR 1970 Delhi 927.

3L ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciAL INTERPRETATION 20 (1981); Javier Rubinstein, Georgina Fabian, The Territorial Scope of the New York
Convention and Its Implementation in Common and Civil Law Countries, B: ENFORCEMENT OF ARBITRATION
AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEwW YORK CONVENTION IN PRACTICE 91, 94
(E. Gaillard, D. Di Pietro eds., 2008).

3Firooz Ghassabian v. Fatollah Hematian et al., District Court, Southern District of New York, United States
of America, 27 August 2008, 08 Civ. 4400 SAS.
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B. 3HauyeHue TepMuHa "apbuTpaxkHble peleHns"

18. B KouBeHuuu Her ompepeAeHus "apburpaxHbix pemeHuit’. B xope mepe-
rOBOPOB II0 cTaTbe | peAeraT u3 ABCTPHUH OTMETHA, YTO "BOIIPOC O TOM, CAEAYET AU
CYUTATh KaKOe-TO KOHKpeTHOe pellleHHe apOUTPaXXHBIM, OYAET 3aBHCETh OT 3aKO-
HOAQTEABCTBA TOCYAAPCTBA, B KOTOPOM 9TO apOUTPKHOE pelIeHHe AOAKHO OBITH
UCIIOAHEHO . DTO rOBOPUT O TOM, YTO CYAbI AOIOBAPUBAIOLIUXCS TOCYAAPCTB, B
KOTOPBIX MCIIPALINBAIOTCS IPU3HAHKE ¥ [IPUBEACHUE B UCIIOAHEHHE apOUTPaKHbIX
PELIeHNI, OIIPEAEASIIOT, KOTAQ PellleHHe MOXKeT OBITh KBAAUQHUIIPOBAHO KaK "apOu-
TPa’KHOe pelleHue" COTAACHO HbIo-I;IopKCKofI KOHBEHI[UU.

19. Tlo MHeHUIO HEKOTOPBIX CYAOB, IIPH OIIPEACACHUH TOTO, YTO IOAPA3yMeBAETCSI
[0A TEPMUHOM "apOUTpaxKHOe peleHHe"”, HeOOXOANMO YIUTHIBATD IIPEAMET U LieAb
Hoto-Vopxckoit konerrmu®’. Hanpumep, cya B KoaymM6uu BbicKasaa MHeHue, 4TO
TEPMHUH 'apOUTpakHOe pelreHHe" CAeAyeT TOAKOBATb B COOTBETCTBHH C AYXOM
Horo-Moprckoit koHBeHmu®.

20. Cyabl, KaK IIPaBHAO, CIUTAIOT, YTO OMPEACACHHE TOTO, SIBASETCS AU PelleHue
apOUTPaXHBIM, 3aBHCHT OT €r0 XapaKTepa U COAEPXKAHHs, a He OT TOro, KaK ero
HasBaau apburpsr’’. Hampumep, oaun cyp B Coeannennbix [Iltatax mocraHosua,
9TO pelleHue He 005I3aTeABHO AOAXKHO Ha3bIBAThCSL "apOUTPASKHBIM peleHueM", AAS
TOTO YTO6BI OHO MOAAEKAAO HCIIOAHEHHMIO coraacHo Hpro-Moprckoit korperm®.
To4HO Tax >ke apOUTPaM HEAOCTATOYHO IIPOCTO Ha3BaTh pelleHue "apOUTPasKHBIM,
AASL TOTO 4TOBBI CAEAATD €ro apOUTPAXXHBIM pelnenHueM 1o cmbicay Hoto-Hopkckoit
KOHBeHIuu>®,

B[1odzomosumenrvtvie mamepuarsl, Recognition and Enforcement of Foreign Arbitral Awards, Report by the
Secretary-General, Annex I, Comments by Governments, E/2822, p. 10.

3*Compania Italiana di Assicurazioni (COMITAS) S.p.A., Societa di Assicurazioni Gia Mutua Marittima Nazionale
(MUTUAMAR) Sp.A. and others v. Schwartzmeer und Ostsee Versicherungsaktiengesellschaft (SOVAG),
Bundesgerichtshof [BGH], Germany, 8 October 1981, VIII Y.B. Com. ArB. 366 (1983); Merck & Co. Inc., Merck
Frosst Canada Inc., Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court of Justice, Colombia, 26 January
1999, E-7474.

3Merck & Co. Inc,, Merck Frosst Canada Inc., Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court of
Justice, Colombia, 26 January 1999, E-7474.

3Blackwater Security Consulting LLC et al. v. Richard P. Nordan, District Court, Eastern District of North
Carolina, Northern Division, United States of America, 21 January 2011, 2:06-CV-49-F; Merck & Co. Inc., Merck
Frosst Canada Inc., Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court of Justice, Colombia, 26 January
1999, E-7474; Publicis Communication v. Publicis S.A., True North Communications Inc., Court of Appeals, Seventh
Circuit, United States of America, 14 March 2000, 206 F.3d 725; Bundesgerichtshof [BGH], Germany, 18 January
2007, III ZB 35/06.

" Blackwater Security Consulting LLC et al. v. Richard P. Nordan, District Court, Eastern District of North
Carolina, Northern Division, United States of America, 21 January 2011, 2:06-CV-49-F.

*3CM., B KOHTEKCTe MpoILieAypbl OTMeHbI apbuTpakHoro pemenus, Braspetro Oil Services Company - Brasoil v.
The Management and Implementation Authority of the Great Man-Made River Project, Court of Appeal of Paris,
France, 1 July 1999, XXIV Y.B. Com. ArB. 296 (1999). B aTom Aeae Cys MOCTaHOBHA, 4TO "KBaAnQUKALms
[pemenns B KadecTBe] ap6GMTPaXHOTO pelleHMs He 3ABUCHT OT TEPMHMHOB, HMCIIOAb3YeMbIX apOHTpaMH HAH
croponamu’”. B uTOrE CYA MOCTAHOBHA, YTO PelleHHe, KOTOPbIM TPETENCKUI CyA OKOHYATEABHO YPETYAHPOBAA CIIOP
MEXAY CTOPOHAMH, GBIAO APOUTPAKHBIM PelleHreM, HECMOTPSL Ha TOT QaKT, YTO TPETEHCKMIA CyA KBAAUPHIPOBAA
CBOe pellleHHe KaK "pacropsbkeHue’.
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21.  Cyabl IPHIIAK K BBIBOAY, YTO TOABKO Te BBIHECEHHbIE APOUTPAMHU pellleHus, B
KOTOPBIX B OKOHYATEABHOM M MMeIOIell 0053aTeABHYI0 IOPUAMYECKYIO CHAY GopMe
OIpeAeAeHbI BCe MAU HEKOTOPBIE ACIIEKTHI CIIOPA, BKAIOYAS IOPHCAHKIIIIOY, MOXKHO
cunTath "apburpaxkHbiME pemenusmu’ mo cMbicAy Hpro-Tlopkckoit konsernmu™.
COOTBETCTBEHHO, CYABI OIPEACAHAH, UTO, AASL TOTO YTOOBI PelIeHIe MOXHO OBIAO
cyuTaTh "apOUTPAKHBIM' COTAACHO Hblo-PIopKCKoﬁ KOHBEHI[UH, OHO AOAXKHO
i) 6bITD BbIHECEHO apOUTpPaMy, ii) OKOHYATEABHO paspemiaTh CIIOP HAU €O 4acTb
iii) umerp obsa3aTerbHyIO CHAY*.

22.  Bo-nepévix, ©MeOIMecs IpUMepsl U3 00AACTH MPEIjeACHTHOTO IpaBa II0Ka-
3BIBAIOT, YTO TOABKO pelleHHs], BHIHECEHHbIe apOUTPAMH, MOT'YT CYUTAThCS "apbu-
TpaxHbIMH pemenusMu’ o cmbicay Hpto-Hopxckoit konsennuu. Hanpumep, opnu
cya Coepunennsix 11ITaToB OCTaHOBHA, YTO pemeHre IT0CTOSHHOM [TaAATHI Tpe-
reiickoro cyaa (ITIITC) oTkasath B mpochbe O MPOBEACHUH apOUTPAKHOTO Pas-
bupareAbCTBA HAa OCHOBAaHHMH O3HAKOMAEHHsl prima facie ¢ mpeacTaBAeHHOM
CTOPOHAMU AOKYMEHTAIMell He SBASeTCS apOMTPaXKHBIM pelIeHHeM IO CMBICAY
Hboto-Wopkckoit kouserruu. Cya pA06aBua, uto pemenne IIIITC HeAb3st cauTaTh
"apOUTpaKHBIM pelleHHeM', TOTOMY 4YTO 'AASL PACCMOTPEHMs CIOpa CTOPOH He
6b1An HazHaveHbl apburpsr’. Touno Tax sxe cys Coepnnennsix IllTaroB nmpumea k
BBIBOAY, UTO pelleHHe TPeTbell CTOPOHBI, OIPEACASIONIee LjeHy aKIjUil KOMIIQHHUM,
He SIBASIAOCh APOUTPAKHBIM pellleHHeM, BBIHeCEHHbIM apOuTpamu, 1 moaromy Hero-
Vopkckast KOHBEHIHS 3Aech HempumeHuMa*. KOMMeHTaTOpbI B 1IeAOM COTAACHBI C
TeM, UTO pelleHNs, BbIHECEHHbIE B MOPSIAKE OLIEHKH M 9KCIIEPTHOTO 3aKAIOUEHHS,
He SIBASIIOTCS "ap OUTPasKHBIME pellleHHSIMH, BhIHeCeHHBIMU apbuTpaMu’, 1 He MOTyT
6BITh TPH3HAHBL M MPHBEACHBI B HCTIOAHEHHE B cooTBercTBuu ¢ Hbro-Hopkckoit
KOHBeHIuen*,

23.  Bo-8mopuix, IMEIOLINeCs IPIMEPHI 3 00AACTH IPeIjeAeHTHOTO IIpaBa IOKa-
3BIBAIOT, YTO "apOHTPaXKHBIMU pelleHMsIMH IO cMbICAy KOHBeHIMM CYMTAIOTCS
pelleHs, KOTOpble MPUBOAST K OKOHYATEABHOMY YPEryAHPOBAHHIO BCEro CIIOpa

*Cwm. raaBy PykoBoACTBa, MOCBAIeHHyI0 cTaTbe I, myHKTsI 28-32.

*006¢yxaenne ropuardeckoit cuabl crarbi I (2) M HOHATHA apOGUTPaXHOTO pemleHMs 1Mo cMbicAy Hbio-
I;IopKCKoﬁ KOHBEHIIMM CM. TAaBy PyKOBOACTBA, IIOCBANEHHYIO CTaTbe I, IIyHKTHI 65-68.

*'Cm. raasy Pyxosoactsa, nocssmennyto crarbe V (1)(e), mynxrer S-19.

*Marks 3- Zet-Ernst Marks GmbH & Co. KG v. Presstek, Inc., District Court, District of New Hampshire, United
States of America, 9 August 2005, Civ.05-CV-121-JD, XXXI Y.B. Com. ARB. 1256 (2006). Cwm. Taxsxe B KOHTEKCTe
oTMeHbl apburpaxHoro pemenus Société Opinter France v. Société Dacomex, Court of Appeal of Paris, France,
1S January 1985, 1986 REv. ARB. 87.

*Frydman v. Cosmair Inc., District Court, Southern District of New York, United States of America, 25 July
1996, 94 Civ. 3772 LAP.

*FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 19, para. 2§
(E. Gaillard, J. Savage eds., 1999); Bernd Ehle, Commentary on Article I, B: NEw YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS—COMMENTARY 26, 37 (R. Wolff ed.,
2012); Domenico Di Pietro, What Constitutes an Arbitral Award Under the New York Convention, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEwW YORK CONVENTION IN
PrACTICE 139, 145 (E. Gaillard, D. Di Pietro eds., 2008); CHARLES JARROSSON, LA NOTION DARBITRAGE 123,
158, 162 (1987).
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HAM KaKoU-TO ero 4actu®. Hamprumep, oAMH 13 CyAOB ABCTPAAHH IIOCTAHOBHA, 4TO,
AASL TOTO 4TOGBI pemenue cTaro "apburpasusiM’ o cmbicay Horo-Hopkckoit koH-
BEHIJIH, OHO AOAKHO OKOHYATEABHO OIIPEAEASITh BCe HAU IIO KparlHel Mepe HeKO-
TOpble BOIPOCHI, IPEACTABACHHbIE HA PACCMOTPEHHEe TpeTeicKoro cyaa.
AnansornyseiM 06pasom, cyp Coepnnenssix IIITaToB mpuineA K BBIBOAY, YTO, AAS
TOTO YTOOBI pellleHre MOTAO CYMTATHCS "apOUTPAXKHBIM", OHO AOAKHO IIPUBECTH K
OKOHYATEABHOMY H BIIOAHE OIIPEAEACHHOMY YPEryAHPOBAHUIO OTAEABHOIO CaMo-
crosireabHOro tpeboBanus’. IIpy TOAKOBaHMU TPeGOBAHMUSI, KACAIOLIErOCs "OKOH-
YaTEAPHOIO Xapakrepa’, KOAYMOHMCKHI CyA IOCTAaHOBHA, 9YTO apOHTpaKHbIE
pelleH s SIBASIFOTCSI OKOHYATEABHBIMH "He IIOTOMY, YTO OHH O3HAYAIOT OKOHYAHIE
apOUTPaXKHOTO Pa3OUPATEABCTBA HAH BBITOAHEHHs (YHKIJUI TPETEHCKOrO CyAd, a
[IOTOMY, YTO OHHU IIPUBOASIT K OKOHYATEABHOMY YPEryAHPOBAHUIO HEKOTOPHIX CIIO-
POB, IPEACTABAEHHBIX AASI ApOUTPasKHOrO pasbupareabcrsa’*.

24.  B-mpemvux, NIMeIOIIecs IPUMePbl 13 0OAACTH IIPeLjeAEHTHOTO MPaBa IOKA3bI-
BatoT, uTO "apbuTpakHbM pemennem’ mo cmbicay Hpro-IIOpKcKo#t KOHBEHIMH MOSKET
CUMTATBCSL TOABKO TO PELIEHHE, KOTOPOe SIBASETCSI OOsI3aTEABHBIM AAsL CTOpOHY.
Hanpumep, opur u3 cyaoB IepMaHHMM HOCTAaHOBHA, 9TO APOUTPKHOE pelIeHHe
HMeeT 005I3aTEABHYIO CHAY, IOTOMY YTO OHO He IIOAAEXKUT 00XKAAOBAHUIO HU B ADYTOM
TPETEeNCKOM CyA€, HH B HaIMOHAABHOM cyae™’. TIpHAePKMUBASICH QHAAOTUIHOTO ITOA-
xopa, Kaccanmonnsiit cyp OpaHimm 0TkazaA B HCIIOAHEHNH apOUTPAXKHOTO PelleHs
Ha TOM OCHOBAHHUH, YTO OHO HE UMEAO OOSI3aTEABHON CHAbIL, IIOCKOABKY OAHA U3 CTO-
POH AOOMBaAaCh IePeCMOTpa STOTO PelLIeHHs B APYTOM TPeTerickoM cyae’.

2S.  CyaBI IpUMEHSIOT ABA BbIIIEIIPUBEACHHDBIX KPUTEPUS — & IMEHHO OKOHYATEAD-
HBIIT XapaKTep U 00s3aTeAbHasI CHAQ APOUTPAXKHOTO PelIeHnsI — K pelleHIsIM, BbIHe-
CeHHbIM apOUTpaMM, IIPU OIPEACACHHH TOLO, MOXHO AM KBAAHQHIUPOBATH
KOHKpeTHbIe pelleHNs KaK "apburpaxusie”’ B coorBercrBur ¢ KoHBeHmpeil.

*SCu. raaBy PykoBoacTBa, nocBsimeHHyto raase I, myHkrs1 26-40.

*Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ARB. 628 (1995).

*"Hall Steel Company v. Metalloyd Ltd., District Court, Eastern District of Michigan, Southern Division, United
States of America, 7 June 2007, 492 F. Supp. 2d 715, XXXIII Y.B. Com. ArB. 978 (2008).

*Drummond Ltd. v. Instituto Nacional de Concesiones—INCO et al., Supreme Court of Justice, Colombia,
19 December 2011 and 3 May 2012, XXXVII Y.B. Com. ArB. 205 (2012) (c mepeBoAOM Ha aHTAMICKHII SI3BIK).
Cwm. tawke Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme
Court of Queensland, Australia, 29 October 1993, XX Y.B. Com. ARB. 628 (1995).

**Cm. raaBbt PyKoBOACTBa, NocBsmeHHble cTatbe 1V, myHKTsl 68-72, 1 crarbe V (1)(e), mynxrst 13-14. Bpems
AOKa3bIBAHHS TOTO, YTO APOUTPAXKHOE pellleHne He UMeeT 06sA3aTeAbHON CHABL, AOXKUTCS Ha CTOPOHY, BBICTYTIAI0-
LIIy}0 [POTHB IIPHBEACHNUS €TO B HCIIOAHEHHE.

°Cm. Bundesgerichtshof [BGH], Germany, 18 January 1990, III ZR 269/88.

*'La Société Diag v. The Czech Republic, Court of Cassation, France, S March 2014, 12-29.112.
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a. OnpedeneHus cyda no npoyeccyanbHbiM 80NPOCaM

26. Cyabl IPHAEPKUBAAUCH MHEHIS, YTO €CAU OINPEAEACHHE CYAA IIO IIPOLiecCy-
AABHOMY BOIIPOCY IIPHBOAUT K OKOHYATEABHOMY YPeI'YAUPOBAHHIO IIPOOAEMSI, BO3-
HUKIIeHl B OTHOIIEHUSX MEXAY CTOPOHAMH, TO TAKOe ITOCTAHOBAEHHE MOXKET ObITh
KBaAMUIMPOBAHO KaK "apOUTpaxHOe pelleHre", KOTOPOe MOXKET OBITh HCIIOAHEHO
coraacio Hoto-Hopxkckoit xonsennun. Hanpumep, Aneaasuuonnsit cys Coean-
HeHHbIX 11ITaTOB IO CEABMOMY OKPYTY CUeA, UTO OIIpPeAeAeHHEe CYAA IO IIPOIleccy-
AABHOMY BOIIPOCY, KOTOPbIM TPETEHCKHIL CYA IIPEAIIICAA OAHOM CTOPOHE IepeAaTh
HEKOTOpPble HAAOTOBBIE AOKYMEHTBI APYIOM CTOpPOHE, ObIAO "OKOHYAaTeAbHBIM' W,
COOTBETCTBEHHO, TOAAEXKAAO TIPU3HAHMIO coraacHo Hpio-Mopxckoit konsenmmu’,
Apyroit cyp Coeaunennsix 11ITaToB IOCTAaHOBHA, YTO "MOCTAHOBAEHME O IpeKpa-
eHHU", TOAOXUBIIEE KOHEI| apOUTPAXHOMY Pas3bMpPAaTeAbCTBY BBHAY HEYIIAQTBI
CTOPOHAMU APOUTPAKHBIX COOPOB, OBIAO OKOHYATEABHBIM APOMTPAXKHBIM pelle-
HUEM U [OAAEXKAAO MCIIOAHEHHIO B cooTBeTcTBUM ¢ KonBeHmmeir™.

27. ABCTpPaAMICKHI CyA OTKA3aA B HCIIOAHEHHHU 'TIPeABAPUTEABHOTO apOHUTpax-
HOTO IIOCTAHOBAEHHS ¥ PelleHHs’, B KOTOPOM TPETECKUIl CyA PACIOPSAUACS O
TOM, YTO OAHA M3 CTOPOH — AO OKOHYATEABHOTO 3aBepLIEHHS apOUTPAKHOIO pas-
OHpaTeAbCTBA — AOAXKHA BOBAEPIKHMBATBCSL OT COBEPIIEHIHsST HEKOTOPBIX ACHICTBHIA,
CBSI3AHHBIX C AUI]eH3HOHHDBIM AOTOBOPOM, B YACTHOCTH TAKHX, KAK 3aKAIOUEHHe aHa-
AOTHYHOTO AOTOBOPA C APYTOil CTOPOHOI HAM HEBBIIIOAHEHHE ITOAOXKEHMUI AMIIeH-
3MOHHOrO A0roBopa. Cy IpHIIeA K BBIBOAY, YTO "HPEABAPUTEABHOE apPOUTPaXKHOE
[OCTAHOBAEHUE U pellleHre" He PABHOCHABHO IOAAEKAIeMy HCIIOAHEHUIO apOu-
TPAXHOMY PELICHHIO, IIOCKOABKY OHO HOCHT "IIPOMESKY TOYHbII 1 IIPOLIECCYaAbHBII
xapakrep” M He IPECAEAYeT LIeAH OKOHYATEABHOIO YPEryAHPOBAHMUS CIIOPA MEXAY
cropoHamm™.

b. ApbumpaxHbie peweHus, Kacaouuecs nodcyoHocmu

28. B cyaax Bo3HHKAA U BOIIPOC O TOM, IIOAA@KAT AU MCIIOAHEHHUIO B COOTBETCTBHU
¢ KouBeHrmeil apOuTpakHble pelleHys], Kacakomecs: OPUCAMKIMH. ITo AaHHOMY
BOIIPOCY MMEEeTCSI MAAO U3BECTHBIX IIPUMEPOB U3 OOAACTH IIPEIjeAeHTHOTO IIpaBa, U
OHU OTHOCATCS K IIPU3HAHUIO U IIPUBEACHUIO B UCIIOAHEHHE apOUTPAKHDIX PelleHHU,
KOTOpbIe KACAIOTCS KAK IIOACYAHOCTH, TaK U PACIIPEACACHHUS PACXOAOB, IIOHECEHHbIX B
XOA€ 9Tama Pa3OHpaTeAbCTBa, MOCBSIEHHOTO BOIPOCAM MOACYAHOCTH.

S2Publicis Communication v. Publicis S.A., True North Communications Inc., Court of Appeals, Seventh Circuit,
United States of America, 14 March 2000, 206 E.3d 725.

$3Blackwater Security Consulting LLC et al. v. Richard P. Nordan, District Court, Eastern District of North
Carolina, Northern Division, United States of America, 21 January 2011, 2:06-CV-49-F.

*Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ARB. 628 (1995).
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29. B opAHOM U3 HECKOABKUX M3BeCTHBIX CAydaeB cyp Coepnnensbix IllTaros mpumrea
K BBIBOAY, YTO 'TIpEABAPHUTEABHOE OKOHYATEABHOE apOUTPaKHOe pelleHHe", IMOA-
TBEpXKAQAIOIIlee TMIOACYAHOCTb M COAepXKalliee OLIeHKY 3aTpar, He TIOAAEKHUT HCIIOAHe-
HHIO B cooTBeTcTBuM C Hbro-VIOpKCKOil KOHBeHIMe#l Ha TOM OCHOBaHHH, HUTO
apbUTpaXKHOe Pa3bUPATEABCTBO ellfe TIPOAOAKAETCS U YTO CTOPOHA, AOOHMBAIONIASICS
MIOATBEPXKACHISI, He MPOAEMOHCTPHPOBAAQ, UTO NPHMBEACHHE B HCIIOAHEHHe apOu-
TPAKHOTO peIleHHs, KACAIOIIETOCs MOACYAHOCTH, HEOOXOAUMO AASI "COXpaHeHHs

"S5, OAHAKO, OIMPASICh Ha IPEXKHUE IPHMEPHI U3 00AACTH IIPeLieAeHTHOTO

CTaTyC-KBO
IipaBa, CyA OTMETHA, UTO ap6HTpa>KHoe pemieHue He 06s3aTeAbHO AOASKHO IIPUBO-
AUTDH K OKOHYATEABHOMY YPET'yAMPOBAHHUIO BCEX BOIIPOCOB B paMKaX AAHHOTO CIIOPa,
AASL TOTO 4TOOBI UMETD IIpaBO Ha IPHU3HAHHE COTAACHO KOHBSHHI/II/I, IIpH yCAOBHH
4TO CTOPOHa, AO6I/IBaIOH.Ia$[C$[ IIPU3HAHWA U IIPUBEACHHS B MCIIOAHEHHE, B COCTOsI-

HHH OIIPEACANTD HEIIOCPEACTBEHHDIE HOTP66HOCTI/I B CPEACTBaxX HpaBOBOfI 3allTHUThI.

30. Bepxosusrit cyp KBuncaeHpa, ABCTpaAns, MOCTAHOBHUA, UTO IIPEABAPUTEABHOE
apOUTpaXHOE pelleHHe, OTKAOHSIONIee IIOACYAHOCTb U COAEpIKalllee pelIeHue
OTHOCHTEABHO 3aTPaT, TOAAEKHUT HCIIOAHEHUIO B COOTBETCTBUH C HbIO—I;IOPKCKOfI
xonBeHnueil. Kak otmerua cyp, ToT daxr, uro "onpepeseHus [...] mo cymecrsy peaa
He GBIAO, MOXKET He MMETh HMKAKOTO 3HAUEHMS AAS CIIOCOOHOCTH OTBETYHKA ...
IIPHBECTU B MCIIOAHEHHE IIPEABAPUTEABHOE apOUTpakHOe pelnenue |...] oTHOCH-
TeAbHO 3aTpar’*.

31. B opHOM AeAe KOAYMOHFICKHUIL CyA OTKA3aA B YAOBA€TBOPEHHH XOAATAMCTBA O
[PHBEACHUH B HCIIOAHEHHe "TIPOMEXYTOYHOIO apOUTPAKHOIO pelIeH s, KacaBIe-
roCsI IIOACYAHOCTH', Ha TOM OCHOBAHUH, YTO apOUTPAXKHOE PelleHHe, IOATBEPIKAAB-
IIee KOMIIETEHTHOCTb TPETENCKOIO CyAd, He "TPUBEAO IO CYTH K OKOHYAHUIO
ApOUTPAXHOIO Pa3OHPATEAbCTBA U YPErYAHPOBAHUIO CIIOpa”’ ¥, TAKUM 00pasoM, He
MOXET PpacCMaTpuBaTbCcs KaK TMOAMapaiomee Tmop Aeiicrsue Hpro-Mopkckoit
KOHBEHITUI .

32. KoMMeHTaTophl IPUAEPKMBAAMCH MHEHHUS, 4TO ApOMTPaXKHbIE pelIeHHs,
KACAIOIIUECs] IIOACYAHOCTH, MOXKHO CYMTaTh IIOAAUHHBIMH "apOUTPAKHBIMH pelile-
HUSAMH', KOTOpble MOTYT GBITh IPU3HAHBI U [PUBEACHBI B HCIIOAHEHHE B COOTBET-
creun ¢ Hpro-Mopkckoit kouBenmmeir™,

3Hall Steel Company v. Metalloyd Ltd., District Court, Eastern District of Michigan, Southern Division, United
States of America, 7 June 2007, 492 F. Supp. 2d 715, XXXIII Y.B. Com. ArB. 978 (2008).

6 Austin John Montague v. Commonwealth Development Corporation, Supreme Court of Queensland, Australia,
27 June 2000, Appeal No. 8159 of 1999, DC No. 29 of 1999, XXVI Y.B. Com. ARB. 744 (2001). Cm. Tawke
Bundesgerichtshof [BGH], Germany, 18 January 2007, III ZB 35/06; Hanseatisches Oberlandesgericht [OLG]
Hamburg, Germany, 14 March 2006, 6 Sch 11/05.

$"Merck & Co. Inc., Merck Frosst Canada Inc. & Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court of
Justice, Colombia, 1 March 1999, E-7474 (Heoq)nunaAwmﬁ TepeBOA Ha aHTAMMCKUI S3BIK).

SFOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 739, para. 1357
(E. Gaillard, J. Savage eds., 1999); Domenico Di Pietro, What Constitutes an Arbitral Award Under the New York
Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS:
Tue NEw YORK CONVENTION IN PracTICE 139, 153 (E. Gaillard, D. Di Pietro eds., 2008); GARy B. Bory,
INTERNATIONAL COMMERCIAL ARBITRATION 2935-2936 (2014).
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c. [lpedsapumenbHbie unu 4acmuyHble apbUMpPaXHble peuleHus

33.  Cyabl paccCMaTpHUBAAM BOIIPOC O TOM, IIOAAEKAT AM IIPEABAPUTEAbHBIE HAU
YaCTHYHbIE APOUTPAKHDIE PellleHNs] UCIIOAHEHUIO B coorBeTcTBHU ¢ KOHBeHImeit.
Hanpumep, oAMH 60ATapCKuil CyA IMOCTAHOBUA, YTO YACTHYIHOE apOUTPAKHOE pelre-
HUe, IPeAyCMATPHBABIIEe BBIIAATY OAHON CTOPOHOI OIPEACACHHBIX CYMM APYTOM
CTOpOHe, He TIOAAEXKUT HCIIOAHEHUIO COrAacHO KOHBEHIfHH, TOCKOABKY OHO He IpH-
BEAO K OKOHYATEABHOMY YPeI'yAUPOBAHHIO CIIOpa MeXAy cropoHamu. Cya Ao6aBua,
4TO 06 OTCYTCTBUM OKOHYATEABHOT'O XapaKTepa CBUAETEABCTBOBAA U TOT PaKT, YTO
apbuTpaskHOe pa3bUpaTeAbCTBO elle He ObIA0 3aBepuIeHO™.

34. Tlo MHEHHIO ADYTHX CYAOB, IIPEABAPUTEABHOE HAH YACTHYHOE apOHTPasKHOe
pelleHre PaBHOCHABHO "apbuTpaskHOMY pemeHmo’ o cMbicAy KoHBeHImH, ecan
OHO IPHUBOAUT K OKOHYATEABHOMY YP eI YAUPOBAHHIO II0 KpaiHell Mepe YacTH CIIopa,
IpeACTaBAeHHOTO B apburpax®. Hampumep, OAMH HeMELIKHIT CYA IOCTAaHOBUA, 9TO
IPeABAPUTEABHOE APOUTPAXHOE pellleHHe, CoAepXKallee MMerolee 00s3aTeAbHYIO
CHAY pellleHHe 10 HeKOTOPBIM IPEAbSBACHHBIM TPeOOBAHHSIM, MOXKET OBITH IIpHU-
3HAHO M MPHBEACHO B UCTIOAHeHHe coraacHo Hpro-Mopkckoit konsentuu®'. Touno
TaK ke BepxoBusiit cyp Koaym6buum mocraHoBHA, 4TO "4acTHYHOE apOUTpakHOe
pemenue’ paBHOCHABHO "apbuTpakHOoMy pemenuio’ o cmbicay Hpro-Hlopkckoit
KOHBeHIUH. ITpy 9TOM Cys OTMETHA, YTO apOUTPAXKHOE pellleHHe IIPUBEAO K OKOH-
YaTeABHOMY YperyAMpOBaHHUIO "HEKOTOPBIX U3 (BCcTpeuHbix) TpeboBanmit'®. Anaso-
rugHbIM - 06pasom, opumH u3 cypoB Coepumnennbix IlltatoB pemma, uTO
"IpeABapHUTEAbHOE apOUTPAKHOE pelleHre, KOTOPOe MPUBEAO K OKOHYATEABHOMY
U BIIOAHE OIPEACACHHOMY YPEeIyAMPOBAHHIO OTAGABHOTO CAMOCTOSTEABHOIO Tpe-
OOBaHMS, MOXeET OBITH MOATBEPXKAEHO, HECMOTPSI Ha OTCYTCTBHE apOUTPaKHOIO
pelIeHys], OKOHYATEABHO YPETyAHpPYIOLIero BCe TPeOOBaHHs, KOTOPbIe OBIAM IpeA-
CTaBAeHbI Ha apburpaxHoe pasbupareabcTBo’®. OTMeTHB, 4TO YacTUYHOE ap6H-
TPaOXXHOE pelleHHe KACAeTCs YAOBACTBOPEHMS TPeOOBAHMIL, KOTOPBIE MOXHO
OTAEAUTb OT OCTAABHBIX TPeOOBAaHMII B He3aBepIIEHHOM apOHTPasKHOM pa3bu-
PaTeAbCTBe, CYA YAOBAETBOPHA XOAATAMCTBO O IPU3HAHUU YACTHYHOTO apOHTpaxK-
HOI'O pellleHUs B COOTBETCTBUH C Heto-Mopkckoit KOHBeHIHelt.

3S. B obiter dictum Kaccanmonssiit cyp Mrasnu ormerna, uro 8 Uraauu B coot-
BETCTBUH C Hb}O-I;IOPKCKOﬁ KOHBEHI[MeN MOXXeT ObITb MCIIOAHEHO 4YaCTUYHOe

SECONERG Ltd. v. National Electricity Company AD, Supreme Court of Appeal, Civil Collegium, Fifth Civil
Department, Bulgaria, 23 February 1999, 356/99, XXV Y.B. Com. ArB. 678 (2000).

Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ARB. 628 (1995).

¢!Oberlandesgericht [OLG] Thiiringen, Germany, 8 August 2007, 4 Sch 03/06.

Drummond Ltd. v. Instituto Nacional de Concesiones—INCO et al., Supreme Court of Justice, Colombia,
19 December 2011 and 3 May 2012, XXXVII Y.B. Com. ARB. 205 (2012) (c MepeBOAOM Ha AaHTAMHCKHE S3BIK).

Alcatel Space, S.A. v. Alcatel Space Industries, S.A. and others, District Court, Southern District of New York,
United States of America, 25 June 2002, 02 Civ.2674 SAS, XXVIII Y.B. Com. ArB. 990 (2003).
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apbuTpakHOE pelleHne, Kacaroleecs MaTepruaAbHO oTBeTcTBeHHOCTH. Kaccauu-
OHHBIN CyA AODABHA, YTO OKOHYATEAbHOE apOUTPaKHOE pelleHHe Ha YPOBHE
yimepba MOXeT pacCMaTPUBATHCSI OTAEABHO OT IIPEABAPUTEABHOTO PeIIeHUsI O MaTe-
PHAABHOM OTBETCTBEHHOCTHU AAS IleAel TIPUBEAEHNUS B HCIIOAHEHHeE.

d. ApbumpaxHsie pewieHus no co2nacuto

36. B KomBennum Hu4Yero He roBOPHUTCS O ee IPUMEHHMOCTH K PeIIeHHAM, B
KOTOPBIX 3aQHKCHPOBAHbI YCAOBUS YPEIyAUPOBaHHS MEXAy CTOpoHamu. B xoae
Kondepenmuu Bompoc o npumeHennu KOHBEHIMHM K TaKUM pPelIEHMSIM IOAHH-
MAaACsl, HO TaK U He ObIA pemeH®. B M3BeCTHBIX NpUMepax U3 06AACTH IpelieAeHT-
HOTO IIpaBa 9Ta MpobAeMa He 3aTParkBaeTcsl.

e. Lodi Irrituali

37. BosHHMKaA TakKe BOIIPOC O TOM, IIOAIIAAAET AU pellleHHe, BhIHECEHHOEe B PaM-
Kax arbitrato irrituale (HeouumasbHOe apbUTPaXKHOE PA3EHPATEABCTBO), TIOA Aeli-
creue Hpto-Mopkckoit konBeHnuu. B ocHoBe arbitrato irrituale aexar Hamepenus
CTOPOH, a €ro Pe3yAbTaTOM SBASIETCS apOMTpaKHOE pelleHHe, KOTOpOe IO CYTH
HPEACTaBAseT COOO0M AOTOBOp. ApOMTpaKHbIE pellleHHs, BhIHECEHHBIE B PaMKax
TAaKUX Pa3OUPATeAbCTB, CTAHOBATCS O0S3aTEABHBIMH AASL CTOPOH Cpa3y IOCAe HX
BbIHECEHHUSI, HO OHU MOTYT OBITh IIPHHYAUTEABHO MCIIOAHEHBI TOABKO ITOCAE HX ITOA-
TBEPXKAEHUS] KOMIIETEHTHBIM CYAOM®.

38. Bepxosubiit cya [epmanun nmocranosua, uro KoHBeHnus He npuMeHseTcs HU
K IPH3HAHMIO, HU K HcrmoAHeHuio lodo irrituale, T. e. apburpaxkHoMy pemeHmro,
BbIHECEHHOMY B paMkax arbitrato irrituale. Cyp ormerna, uro lodo irrituale MmoxxuO
CPaBHHUTb C IPOMEKYTOYHBIM pelleHHeM, 'TIOTOMY 4TO OHO AdeT BO3MOXKHOCTb
[OAYYUTb 3AKAIOYEHHE CYAQ [IO0 HEMY, B CHAY KOTOPOIO OHO CTAaHOBHTCS OKOHYA-

TEABHBIM CYACOHBIM pemeHreM"”. AHAAOIMYHOTO MHEHUS IIPHAEPSKUBAACS U APY-

“*Walter Thosti Boswau Bauaktiengesellschaft v. Costruire Coop. srl., Court of Cassation, Italy, 7 June 1995, 6426,
XXII Y.B. Com. Ars. 727 (1997).

ITodzomosumenrvrvie mamepuais, Recognition and Enforcement of Foreign Arbitral Awards, Report by the
Secretary-General, Annex I, Comments by Governments, E/2822, pp. 7, 10; nodzomosumervivie mamepuarsi,
United Nations Conference on International Commercial Arbitration, Consideration of the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/L.26. Cwm. Taioke nodzomosumeAvHvie
mamepuavt, United Nations Conference on International Commercial Arbitration, Activities of Inter-Governmental
and Non-Governmental Organizations in the Field of International Commercial Arbitration, Consolidated Report
by the Secretary-General, E/CONFE.26/4, p. 26.

“Bayerisches Oberstes Landesgericht [BayObLG], Germany, 22 November 2002, 4 Z Sch 13/02, XXIX Y.B.
Com. ARB. 754 (2004).

" Compagnia Italiana di Assicurazioni (COMITAS) S.p.A., Societa di Assicurazioni Gia Mutua Marittima Nazio-
nale (MUTUAMAR) S.p.A. and others v. Schwartzmeer und Ostsee Versicherungsaktiengesellschaft (SOVAG), Bun-
desgerichtshof [BGH], Germany, 8 October 1981, VIII Y.B. Com. ARB. 366 (1983) (c nepesopoM Ha aHTAMICKHiL
SIBBIK).
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roil HeMeLKHI CyA, KOTODBIA IpPHIIEA K BbIBOAY, UTO apOHTPa’KHOE pelIeHHe,
KOTOpOe HMeeT CHUAY AOTOBOPA, a He CYAeOHOTO pellleHHs], He MOXKeT ObITh IpHBe-
AEHO B UCIIOAHeHHe B cOOTBeTCTBHH ¢ Hpto-Fopkckoil KoHBeHImen®.

39. C Apyroii CTOpOHBI, B KOHTEKCTe Pa3bHpaTeAbCTB, B KOTOPHIX OAHA CTOPOHA
AOOUBaeTCs Iepeaaun AeAa B apbuTpax B coorBeTcTBuM co crarbeil I Konsenuuy,
Kaccauunonssiit cya Mtaanu ormerna B pamkax obiter, uro lodo irrituale moamapaer
nop AevictBue Konsenuuu®. Cya 060cHOBaA 910 TeM, 4TO (PaKT YIOMHMHAHHS B
Hoto-Vopxkckoit KoHBeHIHH "ap6HTPaXKHOTO pelieHus, KOTOpPOe UMeeT 06s13aTeb-
HYIO CHAY AASL CTOPOH, [..] Kak TaKOBOH, He O3HaYaeT, YTO O6s3aTeAbHAs CHAQ
AOAKHA 00s13aTeABHO AeficTBOBarh Ha cyaeOHOM yposHe'’. Cyp AoGaBua, 4TO B
Horo-Vopxckoit kousenmuu craro Tpebosanme double exequatur u uTo, caep0Ba-
TEABHO, HET HEOOXOAUMOCTH B [TOAYYEHHUH PeIleHNsI 00 HCIIOAHEHUH B TOCYAQPCTBE,
B KOTOpoM 6140 BbiHeceHO lodo irrituale, AAs TOTO 9TOOBI OHO ITOAAEKAAO HCIIOA-
HeHuto coraacHo Kousenrun’'. B Apyrom pemreHun — Taxke B KOHTEKCTe IIPOU3-
BOACTBA IO BOIIPOCy O Iepepade aeaa — Kaccanuonssiii cys Mrasun s3assua B
pamxax obiter, uto Hpro-Ilopkckas KOHBEHIHS AOAKHA TOAKOBATHCS "KAK MOYHO
mupe” ¢ y9eToM "pasAnduil B 3AKOHOAATEABCTBE U MEHTAAUTETE B PA3AMYHBIX AOTO-
BapuBaomuxcst rocyaapersax’’?. Cya apryMEHTHPOBAaA 9TO TeM, YTO Pa3AMYHS
MeXAy OOBIMHBIM apOUTpaXHBIM pasbupareabcTBoM (T. e. arbitrato rituale) u
HeOoQUIMAABHBIM apOUTPAXHBIM pasbupareabcTBoM (T. e. arbitrato irrituale) me
AOAXKHBI IMeTb HUKAKOTO 3HAYEHUS AASL LleAeil IPUBEACHUS B UCIIOAHEHHE B COOT-
BercrBun ¢ Hpro-Mopkckoit koHBeHIHeH.

40. KoMMeHTaTOpBI, KaK IPABUAO, IPHAEPKHUBAIOTCS MHeHus, uTo lodo irrituale
He MOXeT OBITb PaBHOCHABHO 'apOMTPaXKHOMY pelleHHI0' B COOTBETCTBHH C
Hbpto-Mopxckoit konBeHnuein’.

Bayerisches Oberstes Landesgericht [BayObLG], Germany, 22 November 2002, 4 Z Sch 13/02, XXIX Y.B.
Com. ARB. 754 (2004).

% Gaetano Butera v. Pietro e Romano Pagnan, Court of Cassation, Italy, 18 September 1978, 4167, IV Y.B. Com.
ARB. 296 (1979); Colella Legnami S.p.A. v. Carey Hirsch Lumber Company, Court of Cassation, Italy, 6 July 1982,
4039, IX Y.B. Com. ARB. 429 (1984).

7Gaetano Butera v. Pietro ¢ Romano Pagnan, Court of Cassation, Italy, 18 September 1978, 4167, IV Y.B. Com.
ARB. 296 (1979) (c mepeBOAOM Ha aHTAMHCKHMIL S3BIK).

Ibid.

"2Colella Legnami S.p.A. v. Carey Hirsch Lumber Company, Court of Cassation, Italy, 6 July 1982, 4039, IX Y.B.
CoM. ARB. 429 (1984) (c mepeBOAOM Ha AHTAMFCKHIL SI3BIK).

3Cm. Bernd Ehle, Commentary on Article 1, B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 26, 40 (R. Wolff ed., 2012);
ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupIcIAL INTERPRETATION 47 (1981); Domenico Di Pietro, What Constitutes an Arbitral Award Under the New
York Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS:
Tue NEw YORK CONVENTION IN PracTICE 139, 148 (E. Gaillard, D. Di Pietro eds., 2008); contra GAryY B.
BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2925 (2014).
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C. ApOGuTtpaxHble peleHuns, noanagatolme
nop pencreme KoHBeHLMM

41. B mnpoexre Konsenrmu 1955 ropa crates I mpepycmarpusaaa, yro Konsenmus
[PHMEHSIeTCs K "MPU3HAHUIO M IPUBEACHUIO B HUCIIOAHEHHe apOUTPaXKHBIX pelle-
HHIA, BbIHECEHHBIX Ha TePPUTOPHUHU FOCYAAPCTBA HHOTO, YeM TO TOCYAAPCTBO, B KOTO-
POM Takue apOUTPaKHbIe PelIeHUs IOAASKAT HCIoAHeH IO . B mpoexre Konpenuu
1955 roaa Aast ompepesenus npuMeHnmocTu KoHBeHIu O6bIA IPHUHAT "TeppHTO-
PHAABHbIN KPUTEPHIL', B KOTOPOM OCHOBHOE BHIMAHHE YACASIETCSI TOMY MECTY, TAe
OBIAO BBIHECEHO apOHTpaxkHOe pelneHue. IIprMeHeHHe 3TOrO TepPUTOPHUAABHOTO
KPUTEepHsI UCKAIOYAAO U3 cPepsl AeicTBHsI KOHBEHIMH apOUTpaKHbIe pelleHIs,
BBIHECEHHBIE B TOCYAAPCTBE, TA€ HCIIPAIIMBACTCS IPU3HAHIE U IPUBEACHHE B UCITOA-
HeHHe TAaKMX pemeHHil. 1o npupasaso mpoekry Komsemrmu 1955 ropa 6oaee
OrpaHHYHMTEABHBII XapaKTep 1o cpaBHeHuIo ¢ XKeHeBckoit kouBeHueit 1927 ropa”™.

42. Ilo MHEHUIO AGAETaTOB U3 PSAA CTPAH, B paMKaX Y3KOTEPPUTOPHAABHOIO MOA-
X0AQ, KOTOPOTO NpHAepkuBaAcs crienuaabHbil komurer OKOCOC, HeonpaBAaHHO
00ABIIOe BHUMAaHHE YAEASAOCh MECTY IPOBEACHHS apOHTPAXHOIO pasbHpaTeAb-
CTBa, KOTOPOE 3a4aCTYIO BbIOUPAAOCH "AAs YAOOCTBA"”> 1 MOTAO OBITH "CAyYaiTHBIM
1 He 06YCAOBACHHBIM TIOAAUHHOMN Heo6xopAnMocThio0"”C. TTo aTuM mpuuuHam peae-
ratel u3 ABctpud, beabrun, I'epmanun, Mraaun, Hupepaanpos, Opannumn, IIsen-
napuu u IlIBenuu COBMECTHO NMPEAAOKHAM IPOEKT IOIMpPaBKU K cTaTbe I (1), B
COOTBeTCTBUM C KOTOPOIt KOHBeHIHs OYAeT IPUMEHSITHCS K PELIeHUsIM "MHbIM, 4eM

T€ pelIeHHNs, KOTOPbIE€ CYNTAIOTCA BHYTPEHHUMHU B CTPaHE, B KOTOPOfI OHHU ITOAAEC-

5KaT UCIIOAHeHMI0"””.

43. Dror Bompoc 6blA IlepepaH pabodell Ipylie B COCTaBe IIPEACTABHUTEAEH
AECSTH TOCYAAPCTB, KOTOPOI1 GBIAO IIOPYUYEHO YBS3ATh B3TASIABL T€X, KTO "BBICTYIIAeT
3a MCIIOAB30BAHUE B Ka4eCTBe KPUTEPUsI MECTA IIPOBEACHHS apOUTPKHOTO pastu-
paTeAbCcTBa, M TeX, KTO BBICTYNIAeT 32 KCIIOAb30BAaHHME B KaueCTBE KPUTEPHS

74B coorsercrsun co crarveit 1 JKenebckas konBeHius 1927 roaa IpUMeHSAeTCS K apOUTPKHbIM PellleHUsM,
BBIHECEHHBIM "HA TEPPUTOPHH OAHON u3 Bbicoxux Aorosapusarompuxcsi Cropor”. OTa ¢$opmyaupoBka He
UcKAOuaeT u3 cepsl mpumMeHenns JKeHeBckoi KoHBeHImu 1927 ropa ap6uTpaskHble pelleHs], BbIHECEHHbIE B
rOCyAaPCTBaX, TAE I/ICHPaHIKBaeTCﬂ HPI/IBeAeHHe B HCIIOAHEHHE, HPH yCAOBI/[I/I 4YTO OHH 6])IAI/I BbIHECEHBbI Me)KAy
AMI[AMH, "KOTOPBIE IMOAAEKAT IOPUCAMKIIMH OAHOM M3 Boicokux Aorosapuparomuxcst Cropon”. Cwm. Taioke
nodzomosumenvrvte mamepuarst, United Nations Conference on International Commercial Arbitration, Comments
on the Recognition and Enforcement of Foreign Arbitral Awards, Note by the Secretary-General, E/CONF. 26/2,
p. 2.

7S[Todzomosumenvtvie mamepuasrsi, United Nations Conference on International Commercial Arbitration,
Comments on Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Note by the
Secretary-General, E/CONF.26/2, p. 3.

7ITodzomosumenrvvie mamepuar, United Nations Conference on International Commercial Arbitration,
Summary Record of the Fifth Meeting, E/CONF.26/SR.5, p. 8.

""Todzomosumervnvie mamepuass, United Nations Conference on International Commercial Arbitration,
Consideration of the Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards - Austria,
Belgium, Federal Republic of Germany, France, Italy, Netherlands, Sweden, Switzerland: amendment to article I,
paragraph 1, of the draft Convention, E/CONF.26/L.6.
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FOCYAApPCTBA BBIHECEHHUS apOUTpaXkHOro pemrenus”’®. Paboyas rpymma mpepsoKuaa
TeKCT CTaThu I, KoTOpHIi Mo3AHee Ob1A ipuHsT KoHpepeHIreil 1 KOTOPDI BKAIOYAA
U "TeppUTOPUAABHBIA", U "HeBHYTpeHHuil" kpurepun’ . Takum o6pasom, B Konsen-
LM IPHU3HAETCS, YTO AOTOBAPHBAIOIIMECS TOCYAAPCTBA, BO3MOXKHO, IIOXKEAQAIOT
paccMoTpeTs U HHbIe PAKTOPHI IIOMUMO MeCTa IPOBEACHHS apOUTPaXKHOTO pasbu-
PaTeAbCTBA IIPU OIPEACACHHU TOIO, IIOATIAAAET AW APOUTPAXKHOE pelIeHHe II0A
aeiictBue Konsennuu®.

a. ApbumpaxHble pewieHus, “BbIHeCeHHbIe Ha meppumopuu
2ocydapcmsa uHo20, YyeM Mo 20cy0apcmeo, 20e ucnpawusaemcs
npusHaHue u npusedeHue 8 UCNOSIHeHUEe MAKux peweHud”

44. B coorsercTBuu C mepsbiM mpeproxeruem crarbu I (1) Hpro-Mopkckas xon-
BeHLHs IPUMEHSeTCsl K apOUTPaKHBIM pelieHusM, "BhIHECEHHBIM Ha TEPPHTOPHUH
FOCYAQPCTBA MHOTO, 4eM TO TOCYAAPCTBO, TA€ MCTIPAIIMBAETCS IPU3HAHUE U [IPUBe-
ACHHE B MCIIOAHEHHe Takux pemenuil’. ECAM rocyAapcTBO He CAGAAAO OTOBOPKH O
B3aUMHOCTH B COOTBeTCTBUH co crarbeit | (3)!, Kousenuus npumensercs x ap6u-
TPaKHbIM pelIeHHSAM, BbIHECEHHBIM B AI0GOM TOCYAQPCTBE, HE3aBUCUMO OT TOTO,
SIBASIETCSI AV OHO AOTOBAPUBAIOIINMCSI TOCYAAPCTBOM HAHU HeT*,

4S. B HeKOTOpBIX IPAaBOBHIX CUCTEMAX KPUTEPUH, BRIPAXXEHHBIN B IIEPBOM IIPeA-
aoxenuu ctathi 1 (1), sIBASIeTCS eAMHCTBEHHBIM, KOTOPBIH HCIIOAB3YeTCS AAS
OIPEAEACHHS] TOTO, TIOAMAAAET AM ApPOMTPa’KHOE peIleHHe II0A ACHCTBHE

78[1odz0mosumenvtvie mamepuaist, Kondepermus Opramusanun O6beannensbix Haguil o MesKAyHapoAHOMY
TOpFOBOMy ap6HTpa>Ky, PaCCMOTpEHHe HPOEKT& KOHBEHLIPH/I o HPH3H3HI/II/I nu HPHBEACHPII/I B HCIIOAHEHHE
HHOCTPaHHBIX apOUTPAKHBIX peleHHit, AoKAaA Paboueit rpymmbr Ne 1 o crarse I, myskr 1, u o crarpe Il mpoexra
Konseruuu (E/2704 and Corr.1), E/CONF26/L.42. B cocras Pa6oueit rpynmst sxoaman Wspamas, Unaus,
Uraaus, Koaymbus, Coepunennoe Kopoasescrso, Corwos Coserckux Conpasucrudeckux Pecrry6ank, Typrmus,
DepeparusHas Pecrrybauxa Tepmanun, Opannms 1 YexocaoBakus.

7°Cm. Taxe nodzomosumensivie mamepuars, United Nations Conference on International Commercial
Arbitration, Summary Record of the Sixth Meeting, E/CONF.26/SR.6, p. 8.

8phillipe Fouchard, Quand un arbitrage est-il international?, 1970 REv. ARB. 59, 65. B oTHOIeHUH MOAX0AR,
npuHATOro B pamkax raassl 8 Temosoro sakoma JOHCHTPAA o0 MeXAYHAPOAHOM TOPrOBOM apOHTpaxke, CM.
nyskT SO nosicauTeAbHOM 3amucku cexperapuara IOHCHUTPAA x Tunosomy 3akony, pasmemena B urepuere mo
appecy: www.unictral.org.

81Cm. raaBy PykoBoacTBa, moCBsmenHyto crarbe I, myHKTSI 70-82.

82Black Sea Shipping Co. v. Italturist SpA, Court of Appeal of Milan, Italy, 4 October 1991, 1618, XVIII Y.B.
CoMm. ARB. 415 (1993); Oberlandesgericht [OLG] Stuttgart, Germany, 18 October 1999, S U 89/98, XXIX Y.B.
CoMm. Ars. 700 (2004); R S.A. v. A Ltd., Court of Justice of Geneva, Switzerland, 15 April 1999; Cadena de
Tiendas Venezolanas S.A. - Cativen v. GMR Asesores SL Inmomercado and others, Court of Appeal of Madrid, Spain,
1 April 2009, 63/2009 (Section 10), XXXV Y.B. CoM. ARB. 448 (2010). Cm. taxxe Bernd Ehle, Commentary on
Article I, B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS OF 10 JUNE 1958—COMMENTARY 26, 56 (R. Wolff ed., 2012); Javier Rubinstein, Georgina Fabian,
The Territorial Scope of the New York Convention and Its Implementation in Common and Civil Law Countries, B:
ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK
CONVENTION IN PRACTICE 91, 95 (E. Gaillard, D. Di Pietro eds., 2008); ALBERT JAN VAN DEN BERG, THE NEwW
YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 12 (1981).
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Kousennuu nau Her. Tak, B psiae TOCYAAPCTB — B TOM 4rcAae B Acrpaaun®, Bpa-
suann®, Kamepyne®, Auranu®, Tepmanun®’, Aroxcembypre®, Huaepaanaax® u
Hcmanun™ — apOUTpaskHOE pellleHHe MOANIAAAET IIOA AEHCTBUE HbIO-I;IOpKCKOﬁ
KOHBEHIIUH TOABKO B TOM CAyd4ae, KOrA2 OHO BbIHECEHO B MHOM TOCYA2PCTBE, YeM
TO TOCYAAPCTBO, TA€ KCIIPAINMBAETCS NPH3HAHME U IIPUBEACHHE B HCIIOAHEHHE
9TOTO pelleHHs.

46. BepxosHblit cys VIHAMH NMepBOHAYAABHO CUMTAA, UTO ApOUTpasKHbIe pelie-
HUS, BbIHECEHHbIe HAa TEPPUTOPHU APYTOTO TOCYAAPCTBA B COOTBETCTBUM C IIPO-
[IeCCyaAbHBIM IpaBoM VIHAMH, SIBASIIOTCSL BHYTPEHHHMH apOHTpPa>KHBIMH
PelIeHHAMHE U He TIOATIAAAIOT TOA AeticTBre Hbro-Hopkckoit konsernun®'. HepasHo
BepxoBupiit cyp MHAMM HM3MEHHA 9TOT IIOAXOA U IIPUIIEA K BBIBOAY, YTO

83EG Hemisphere Associates LLC v. Democratic Republic of Congo, Supreme Court of New South Wales, Australia,
1 November 2010, [2010] NSWSC; Uganda Telecom Ltd. v. Hi-Tech Telecom Pty Ltd., Federal Court, Australia,
22 February 2011, NSD 171 of 2010. Cm. Taioke paspeA 3 aBCTPaAMIICKOro 3aKOHA O MEXAYHapOAHOM apbuTpaxe
1974 ropa c nonpaskamy, BHeceHHbiMH B 2011 roay ("VIHocTpaHHOe ap6UTpakHOe pelleHHe O3HAYAET
apOMTPaKHOE pelleHHe, BHIHECEHHOE B COOTBETCTBUM C APOUTPAKHBIM COTAAIIEHMEM B MHON CTpaHe, YeM
ABCTpaams, u ABASIOIIeecs: apGHTPAKHBIM PelleHneM, B OTHOIEHUH KOTOporo npuMensiercs Konsemius').

84Nuovo Pignone SPA and others v. Petromec Inc. and Maritima Petréleo e Engenharia Ltda, Superior Court of
Justice, Brazil, 24 May 2011, Special Appeal 1.231.554. Cm. crarpio 34 6pasuabckoro 3akoHa 06 apburpaxe
1996 ropa ("VHOCTpaHHOe ap6UTpaHOe pelleHHe — 3TO apOUTPAKHOE pellleHUe, BLIHECEHHOE 32 IIPEACAAMH
HALMOHAABHO# Teppuropun’).

85 African Petroleum Consultants (APC) v. Société Nationale de Raffinage, High Court of Fako Division, Cameroon,
1S May 2002, Suit No. HCF/91/M/2001-2002.

8Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543;
IPCO v. Nigerian National Petroleum Corp., High Court of Justice, England and Wales, 17 April 2008, [2008]
EWHC 797 (Comm). Cwm. Taxoke pasaea 100 (1) anramiickoro 3akona o6 apburpaxe 1996 ropa («"Ap6urpaxioe
peienue 1o Hpro-Mopkckoit koHBeHLMH" O3HAYaeT apOUTPA’KHOE pelleHUe, BbIHECEHHOE — B COOTBETCTBHU C
apGUTPAXHBIM COTAAIIEHHEM — Ha TeppPHTOpHHU rocyaapcrsa (umoro, vem Coeannennoe Kopoaescrso), koTopoe
aBastercst ygactHuKoM Hpto-TIopKcKofi KOHBeHIuI> ).

87Cyabt TepMaHUH IIepBOHAYAABHO CYMTAAM, 4TO APGUTPAKHOE pellleHUe MOATIAAAT MO AeficTBue Konperuuy,
ecAM apOUTpaKHOe Pa3bMpPaTeAbCTBO PEryAUPYeTCsl MHOCTPAHHBIM IIPOLIECCYaAbHBIM IIPABOM, HE3ABHCHMO OT
MeCTa, B KOTOPOM BbIHeceHO Takoe pemrenue. ITocae mpumsitusi 3akona Iepmanmm 06 apburpaxe 1998 rosa
HeMeIIKHe CYAbI CTAAH CYHTATh, YTO EAMHCTBEHHBIM IIOAXOASIIMM KPUTEPHEM, KOTOPBIA AOAXKEH YYHTHIBATHCS PH
OIIPEAEACHUU TOTO, SIBASETCS AW ApPOUTPAKHOE pelleHHe BHYTPEHHHM HAU K& OHO IIOATIAAQET TOA AENCTBHE
KoHBeH1uy, sBASIETCS reorpaduyeckoe MecTo, B KOTOPOM GBIAO BHIHECEHO AAHHOE apOuTpaxHoe pemenue. CM.
Oberlandesgericht [OLG] Miinchen, Germany, 28 November 2005, 34 Sch 019/05; Kammergericht [KG] Berlin,
Germany, 17 April 2008, 20 Sch 02/08, XXXIV Y.B. Com. Ars. 510 (2009).

88Kersa Holding Company Luxembourg v. Infancourtage, Famajuk Investment and Isny, Court of Appeal,
Luxembourg, 24 November 1993, XXI Y.B. Com. ArB. 617 (1996).

8LoJack Equipment Ireland Ltd. v. A, Voorzieningenrechter, Court of First Instance of Amsterdam, Netherlands,
18 June 2009, 411230/KG RK 08-3652, XXXIV Y.B. Com. ArB. 715 (2009). Cm. Takxe cratsio 1075 3akona
Hupepaanaos 06 apburpaxke 2004 roaa ("Ap6urpakHoe pelleHne, BbIHECEHHOE B MHOCTPAHHOM TOCYAQpCTBe, B
OTHOIIIEHUHN KOTOPOFO HPHMeHﬂeTCﬂ Me)KAYHaPOAH])Ii/II AOFOBOP o HPI/ISHaHI/II/I u HPHBeAeHI/H/I B HCITIOAHEHHE, MOXET
6bITb IPU3HAHO U MIPHBEACHO B UCIIOAHEHHE B HuAepAaHAax”).

2Cadena de Tiendas Venezolanas S.A. - Cativen v. GMR Asesores SL Inmomercado and others, Audiencia Provincial,
Court of Appeal of Madrid, Spain, 1 April 2009, 63/2009 (Section 10), XXXV Y.B. Com. ArB. 448 (2010). Cm.
Take crarsio 46 (1) 3axoma Mcmanmu o6 apburpaxe 2003 roaa ¢ mompaskamy, BHeceHHbiMH B 2011 roay
("MIHOCTpaHHOE apbuTpaskHOe pelleHre — 9TO apGUTPAXHOE pellleHne, BhIHECEHHOE 3a PEAEAAMH TePPHTOPHU
Ucnanmn'").

!National Thermal Power Corp v. Singer Company and others, Supreme Court, India, 7 May 1992, 1993 AIR
998; 1992 SCR (3) 106; 1992 SCC (3) 551; JT 1992 (3) 198; 1992 SCALE (1) 1034.
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apbUTpaXKHbIe pelleH s], BBIHeCeHHbIe HA TEPPUTOPHU APYTOTO FOCYAAPCTBA, "OYAyT
IIOAIIAAATH [I0A FOPHCAUKIIIO CYAOB VIHAMH, TOABKO €CAM HCIIPAIINBAETCS [UX] pu-
BeAeHUe B HCIIOAHeHHe B IHAMH" B COOTBETCTBUH C 3aKOHOAATEABHBIMH ITOAOXKE-
HHSMH, KacalomuMucs ocymectsaerus Horo-Hopkckoit konsenrmu. Cyp A06aBua,
9TO 3TO pelleHye OyAeT IPHMEHATHCS €X NUNC 'KO BCeM apOUTPaKHBIM COTAAIIe-
HUSM, UCTIOAHSIeMBIM [rocae 6 cents6ps 2012 ropa]"”.

47. B Kurae cyabl IPUAEP>KHBAIOTCS MHEHIS, YTO apOUTPAKHOE pelleHHe MIOA-
Mapaer 1o aAeficrre KOHBEHIMH, eCAM OHO BBIHECEHO IT0A STHAOH MHOCTPAHHOTO
apOUTPAKHOIO YIPEXKACHHUS. B OAHOM cAydae Cya IIOCTAHOBHA, YTO apOUTPaKHOE
pemenue, BbiHeceHHoe B Ilapioke, moanapaer moa Aeiicrsue Hoto-Hopkckoit kon-
BEHIJUH, [TOCKOABKY OHO OBIAO BbIHECEHO "apOUTPaKHBIM CYAOM MesxAyHapoAHOM
toprosoit maaarsr (MTII)"”. B Apyrom cay4ae cya MOCTaHOBHA, TO ap6UTpaskHOE
pemieHye, BbIHeCeHHOE B MOHIOAMH, TOAAEKHUT HCIOAHEHHIO B COOTBETCTBHHU C
KonBeHnues, moToMy 49T0 OHO "GBIAO BbIHECEHO MOHTOABCKHM YUpeXAeHHeM'*.
Kurarickue Cyabl TakoKe CIMTAAM, YTO ApOUTPAXKHbIE PELIeHNs], BbIHECEHHbIE B paM-
KaxX CIEIJMaAbHBIX apOUTPAXKHBIX Pa3OMPATEAbCTB, IIOAAEXKAT HCIIOAHEHHIO B COOT-
Berctsuy ¢ Hpio-Vlopkckoil KOHBEHIHel MPH YCAOBUHM, YTO MECTOM TIPOBEACHHUS
apOUTPaXKHOTO Pa3OMpPaTEAbCTBA SBASIETCS UHAs CTpaHa, Hexean Kurair®.

48. B orHOmeHMHU NPaBOBBIX CHCTeM — BKAlodas beavruto, [Tanamy, Ilepy, Tynuc,
Opanmno, seitapuio u IlIBenuio, — KOTOpbIe IO3BOASIOT CTOPOHAM, IIPH OIIpe-
AEAEHHBIX OOCTOSITEAbCTBAX, BOOOIe OTKA3aTbCS OT AEHMCTBHI, HAIIPABACHHBIX HA
OTMeHy pelIeHus’’, BOSHHKAA BOIPOC, GYA€T AN apOUTpPasKHOe pelleHHe BCe PaBHO
TIOAAEKATh HCTIOAHEHHUIO coraacHO Hpro-VopKCKO#t KOHBEHIUH, eCAM CTOPOHBI BOC-
MIOAB30BAAKCH ITOM BO3MOXXHOCTBIO. XOTSI O IOAOOHBIX CAyYasiX B HpeIleACHTHOM
IpaBe HUYETO He COOOIAA0Ch, KOMMEHTATOPbI, KaK IIPABHAO, IPUACPIKUBAIOTCS MHe-
HMS, YTO OTKA3 He MMeeT HHMKAKOIO OTHOUIEHMS K BO3MOXKHOCTH IIPHBEACHMS B
HCIIOAHEHHe apOUTPAKHOIO pelreHus B coorBercTsur ¢ Konsennueir”” u 4ro opHa
U3 CTOPOH BCe PABHO MOXET AOOMBATbCS KCIOAHEHHS TAKOTO peIIeHHs B

22Bharat Aluminium Co. v. Kaiser Aluminium Technical Service Inc., Supreme Court, India, 6 September 2012,
Civil Appeal No. 7019 of 2005.

%3 Hemofarm DD, MAG International Trade Holding DD, Suram Media Ltd. v. Jinan Yongning Pharmaceutical Co.
Ltd., Supreme People’s Court, China, 2 June 2008, [2008] Min Si Ta Zi No. 11 (HeopuumasbHblil nepeBoA Ha
AHTAMICKHIL SI3BIK).

*Aiduoladuo Co., Ltd. v. Zhejiang Zhancheng Construction Group Co., Ltd., Supreme People’s Court, China,
8 December 2009, [2009] Min Si Ta Zi No. 46 (HeodHHaAbHDIIT MepPeBOA HA AHTAHFCKHIL S3BIK).

9>Guangzhou Ocean Shipping Co.,, Ltd. v. Marships of Connecticut Company, Guangzhou Maritime Court, China,
17 October 1990.

96CM., Hampumep, crarpio 1718 CyaebHoro xopekca Beabrmm 2013 ropa; crarsio 1522 Ipaxkpancko-
nporeccyaabHoOro kopekca ®pammpm 2011 ropa; crarsio 36 3akoHopareapHOro aekpera ITamamer 2006 roaa;
crarsio 63 (8) 3axoHopareasHoro Aexpera Ilepy o6 apburpake 2008 roaa; crarbio S1 3axona Illsenun o6
apburpaxe 1999 ropa; crarpio 192 3akoma IllBefiapuu O MeXAyHapOAHOM duacTHOM mpase 1987 roaa;
crarsio 78 (6) Apburpaxmoro xoaekca Tyrnca 1993 roaa.

9”ADAM SAMUEL, JURISDICTIONAL PROBLEMS IN INTERNATIONAL COMMERCIAL ARBITRATION: A STUDY OF
BELGIAN, DuTcH, ENGLISH, FRENCH, SWEDISH, SWI1sS, UNITED STATES AND WEST GERMAN Law 296 (1989).
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COOTBeTCTBHH C mepBhiM mpeasoxkerreM crarbi | (1) Hpto-Mopkckoit korsennmun®™.
Tax, KoHBeHIUsI prMeHsIeTcsl K apOUTPAKHBIM PELIeHISIM, BBIHECEHHBIM Ha TEPPU-
TOPHUHU APYTOTO AOTOBAPHBAIOILETOCS FOCYAAPCTBA, M He TpebyeT IPH 9TOM OCyIjecT-
BAGHISI Ha TEPPUTOPHH 9TOIO TOCYAAPCTBA OLPEACACHHOTO KOHTPOAS”.

b. ApbumpaxHblie peweHus, “Komopbie He cHyumarmcs
BHYMPeHHUMU pewieHusMu 8 mom 2ocydapcmase, 20e
ucnpawusaemcs Ux Npu3HaHue u npusedeHue 8 UCNOSHeHue"

49. B coorsercTBuM co BTOpbiM mpeproskernem crarbu 1 (1) Hpto-Hopkckas
KOHBEHIIUSI IIPUMEHAETCS TAKKe K PelIeHNsIM, "'KOTOpble He CUMTAIOTCS BHYTpPeH-
HUMH' B TOM IOCYAQPCTBE, TAe MCIIPAIIMBAETCS MX [PHU3HAHUE M IIPUBEACHHE B
UcroAHeHHe. DTOT "HEeBHY TPEHHUI" KPUTEPUIT AOTIOAHSET "TepPUTOPUAABHBIN KPH-
Tepuit", U3AOKeHHbIH B TlepBoM Tipearoskenuu cratbr | (1) Konsennuu. Coorser-
crBenHo, cyabl B Coepumennsix IlltaTax IpUMeHSAH — B AOIIOAHEHHE K
"TeppuroprasbHoMy Kputepuio”'® — "HeBHYTPeHHUI KPUTEPHil’ AASL OLIPEAEAEHIS
TOTO, IOATIAAAET AM apOUTpaKHOe permerue o Aetictsre Hpio-Hopkckoit KoHBeH-
nuu'?'. TOYHO TaK JKe, HCXOAS M3 "HEBHYTPEHHET0" KPUTEPUs, OAUH KUTAMCKUI CYA,
[IOCTAaHOBHA, YTO ApOUTPAXKHOE pelleHue, BhlHeCeHHOe B [IekuHe B COOTBETCTBUM
¢ Apbutpaxkapiv peraamentom MTTI, ue cunraercs BHyTpennuM B Kurae'®.

8Cwm., nanpumep, Markus Wirth, Chapter 12 PILA. Is it Time for Reform? If Yes, What Shall be Its Scope, B: NEW
DEVELOPMENTS IN INTERNATIONAL COMMERCIAL ARBITRATION 51, 72 (C. Muller, A. Rigozzi eds., 2011);
Bernard Hanotiau, Olivier Caprasse, Introductory Report, B: THE REVIEW OF INTERNATIONAL ARBITRAL AWARDS,
TAI SERIES ON INTERNATIONAL ARBITRATION NoO. 6, 7, 84 (E. Gaillard ed., 2010); Jan Paulsson, Arbitration
Unbound in Belgium, 2 (1) ArB. INT’L 72-73 (1986); Emmanuel Gaillard, The Enforcement of Awards Set Aside
in the Country of Origin, 14 ICSID Rev. 16, 34 (1999); Domitille Baizeau, Commentary on Chapter 12 PILS,
Article 192: Waiver of annulment, B: ARBITRATION IN SWITZERLAND: THE PRACTITIONERS GUIDE 283, 291
(M. Arroyo ed., 2013); Elliott Geisinger, Alexandre Mazuranic, Challenge and Revision of the Award, B: INTERNA-
TIONAL ARBITRATION IN SWITZERLAND: A HANDBOOK FOR PRACTITIONERS 223, 258 (E. Geisinger, N. Voser
eds., 2™ ed. 2013).

%J1oT Ke BBIBOA IPHUMEHSETCS B OTHONICHMHM "HEBHYTPEHHEero KpuTepus', M3AOKEHHOTO BO BTOPOM
TIPeAAOKeHHH CTaThu | (1) Konsennuu. Cm., Hanpumep, Pepepassusni cyp, Hlseimapus, 31 oxrsbpst 2005 ropa,
4P/198/2005/sza. Crarps 192 (2) 3axona IIsefirjapuu 0 YaCTHOM MeXAYHAPOAHOM TIPaBe TPeAYCMATPHBAET, YTO
"ecAM apOUTPaXKHblE PelleH s IOAASKAT HcIoAHeHHIo B [1IBeinapuy, To Hpto-Llopkckas KOHBEHIUS O IPU3HAHHH
U TIPUBEACHHH B HCIIOAHEHHE MHOCTPAHHBIX apOUTpaxHbIX pemenmit or 10 moms 1958 ropa mpumemnsercs
o anaroruu’. Cum. Takke crarbio 78 (6) Apburpaskroro kopexca Tyrnca 1993 roaa, crarsio 51 3akona IIseruun
06 ap6urpaske 1999 ropa u crarsio 1522 (2) TpaxkaaHcKo-nporteccyaabHoro kopekca Ppanrmu 2011 roaa.

19°Cwy1. Gulf Petro Trading Company Inc, et al. v. Nigerian National Petroleum Corporation, et al., Court of Appeals,
Fifth Circuit, United States of America, 7 January 2008, 512 F.3d 742; GSS Group Ltd. (Global Security Seals
Group Ltd) v. National Port Authority, District Court, District of Columbia, United States of America, 25 May
2012, 680 E.3d 803.

191Cwm., nanpumep, Jacada Ltd. v. International Marketing Strategies, Inc., Court of Appeals, Sixth Circuit, United
States of America, 18 March 2005, 03-2521; Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R" Us, Inc., Court of
Appeals, Second Circuit, United States of America, 10 September 1997, 126 F. 3d 15.

192Duferco S.A. v. Ningbo Arts & Crafts Import & Export Co,, Ltd., Ningbo Intermediate People’s Court, China,
22 April 2009, [2008] Yong Zhong Jian Zi No. 4.
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50. B Hrio-Mopkckoil KOHBEHIMM TEePMHH 'BHYTPEHHMI' He OIpPeAeAseTCs.
ITooTOMy AOrOBApUBAIOIIMECS] TOCYAAQPCTBA MOTLYT IO CBOEMY YCMOTpPEHHIO
pelars — B COOTBETCTBUM CO CBOMM COOCTBEHHDBIM 3AKOHOAATEABCTBOM, — 4TO IIPEA-

craBasieT co60Il HEBHYTPeHHee apOuTpakHoe pemenue'”

. OauH u3 cypo Coepn-
HeHHbIx IIITaTOB IpHIIeA K BBIBOAY, 9TO "OIpeAeA€HHUe, ITOXOXKe, OBIAO OIYILIeHO
HaMepeHHO, AASI TOTO YTOOBI OXBATHUTh KaK MOXKHO 0OAee IIMPOKHI CIIEKTP MOAIIA-

AQIOIIKX TIOA 3TO MPABUAO apOUTPasKHBIX pemeHuit |[...]" %

S1. B psiae cuTyanmil HAIIMOHAABHBIE CYABI PACCMATPHMBAAU, MOXXHO AHM CUHTATh
apOUTpaKHOe pelleHHe 'HEBHYTPEHHUM apOUTPAXHBIM pelleHHeM' COTAACHO
crarpe L.

52.  Bo-nepsvix, CyAbl CdUTAAN APOUTPAXKHOE PellleHHe HeBHYTPEHHHM IO CMBICAY
craTei I, ecAn OHO OBIAO BBIHECEHO B TOCYAAPCTBE, B KOTOPOM IPHU3HAHHE U IIPU-
BeAeHHe B HCIIOAHEHHe HMCIIPALIMBAETCS B COOTBETCTBUM C IIPOLIECCYaAbHBIM IIpa-
BOM aApyroro rocyaapcrsa. Hampumep, oaun cya B Coeamnennpix Illrarax
[IOCTAaHOBHA, YTO apOUTpakHOe pemneHue, BoiHeceHHOe B CoepnHennsix IllTarax,
OBIAO HeBHYTPEHHHM, B YACTHOCTH, IIOTOMY YTO OHO OBIAO BBIHECEHO B COOTBET-
CTBUM C MHOCTPAHHBIM IIPOIIECCYAABHBIM IIPAaBOM U APOUTPAXKHBIM PErAAMEHTOM
MTTII'®. Takoe npuMeHeHne HEBHYTPEHHETO KPUTEPHUSI HAXOAUT IIOAAEPIKKY B 100-
20MmosumeAvHvIX Mamepuarax'®.

53.  Bo-8mopbix, CyABI CIUTAIOT ApOUTPAKHOE pellleHre HeBHY TPEHHHUM, eCAH OHO
BBIHOCUTCSI B TOCYAQPCTBe, B KOTOPOM HCIIPAIINBAETCS IIPU3HAHNIE U IIPUBEACHIE B
HCIIOAHEHHE, HO KAaCAeTCs CIOopa, B KOTOPOM 3aA€HCTBOBAH OAMH HAM HECKOABKO
MEXAYHAPOAHBIX aaeMeHTOB. Hampumep, B cooTBeTcTBHM C paspesom 202 QDepe-
paabHOrO 3aK0Ha 06 apburpaxe Coepnnennnix lllraros (P3A), koTopsIit B 06mmx
depTax ompepeaseT, 4TO IpeAcTaBAsieT co0O0il "HeBHyTpeHHee' apbuUTpaKkHOe

193Republic of Argentina v. BG Group PLC, District Court, District of Columbia, United States of America,
7 June 2010, 715 F. Supp. 2d 108. Cya mpuies K BbBOAY, 4TO BTOpoe mpepsoxenue crarsi I (1) oTHocuTCs
K apOMTPaKHBIM PeIIeHHSIM, «<BBIHECEHHBIM B IIPEACAAX CTPAHbI, B KOTOPON HCIPANIMBAETCS MPUBEACHHE B
UCIIOAHEHNUE, HO SIBASIFOLJUMCS B AOCTATOYHO! CTEIIEHN MHOCTPAHHBIMK 110 CBOEMY XapaKTepy, YTOObI He CYMTATHCS
"BHYTPEHHUMHU apOUTPAKHBIMU PEIIEHUSIMH' B 3TON CTPaHe>.

19%Sigval Bergesen, as Owners of the M/T Sydfonn and others v. Joseph Miiller Corporation, Court of Appeals,
Second Circuit, United States of America, 17 June 1983, 710 F.2d 928.

195SRZS Holdings AVV (United States) v. PDVSA Petroleos S.A. et al., District Court, Eastern District of Virginia,
Alexandria Division, United States of America, 5 February 2009, 598 F. Supp. 2d 762.

19T Todz0mosumenvtvie mamepuaani, Recognition and Enforcement of Foreign Arbitral Awards, Report by the
Secretary-General, Annex I, Comments by Governments, E/2822, pp. 5, 6. Aeaerar us lepmarnu 3asisua, 410
"XapakTep apOUTPaKHOTO PElIeH S OTIPEACASIeTCS ITy TeM CCHIAKU Ha IPABHAA IIPOLIAY Pbl, KOTOPbIE IPHMEHSIIOTCS —
B LIeAOM HAU e TAe-AM60 elje B KauecTBe CyOCHAMApHBIX MPaBUA — K apburpaskHbiM pemenusm’. CM. Takxe
nodzomosumeavtuie mamepuarvt, United Nations Conference on International Commercial Arbitration, Summary
Record of the Fifth Meeting, E/CONF.26/SR.S, p. 10. ITopaepskusast 3ameuanusi Aeaerara us [epmMaHuu, TypewKuit
A€AeraT HPeAAO)KI/LA, ‘[T06bl “KPI/[TePI/[eM HPI/[ OHPeAeAeHI/H/I HaHHOHaABHOﬁ HPI/IHaAAe)KHOCTI/I QPGI/ITPa)KHOI'O
PeIlIeHNs CAYXXHMAO HALMOHAABHOE MIPOLIECCYAABHOE TIPABO, COTAACHO KOTOPOMY GBIAO BBIHECEHO 9TO ApOUTPAKHOE
peienue’.
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peurenne B Coepnnennsix IlIraTax'”, cyabl CYMTAIOT, YTO "IPaXKAAHCTBO OAHOM M3
CTOPOH, MECTOHAXOXKAEHHE UMYIIECTBA, CBS3aHHOIO CO CIIOPOM, MECTO, TA€ AOAXKHO
ObITH BBIIIOAHEHO MAM IIPUBEAEHO B UCIIOAHEHHE COTAALICHIE, HAM JKe PaKT HAAMIMS
APYTOIl Pa3yMHOI1 CBSI3H MEKAY apOMTPAKHBIM PelleHHeM M MHOCTPAHHBIM TOCY-
AApPCTBOM [...]" — BCe 9TO BAUSET Ha TO, MOXKHO AW CYMTATh APOUTPAXKHOE pelleHHe
"HeBHyTpeHHUM" MAM HeT'®.

54. Hexoropsie cyast Coepnnennbix 1IITaToB c4uTaAH, YTO ApOUTPAXKHOE pellre-
HUe SIBASIETCSI HeBHYTPEHHMM, KOTAa oaHa'” man 06e''’ croponsl B apbutpakHoM
pasbupareabcTBe He siBasiroTCst rpakpaHamu CIIA mAuM MX OCHOBHOe KOMMepye-
CKoe IpeanpusiTHe HaxoAuTcst 3a npepesamu Coepnnennsix IlIratos. Hampumep,
aneaasioHbi ¢y Coeannennbix IIITaToB [0 BTOPOMY OKPYI'y IOCTAaHOBHA, 9TO
apburpaxHoe pemreHue, BoiHeceHHOe B CoepnHeHHbIx IIITaTax B COOTBETCTBUH C
3aKoHOAaTeAbCTBOM ITata Hbto-MIopK, 6b1A0 MHOCTPAHHBIM ap6UTPasKHBIM pere-
HHeM, IIOTOMY YTO B apOUTPaXXHOM Pa3bUpaTeAbCTBE YIACTBOBAAKM ABE CTOPOHBI, ¥
KOTOPBIX OCHOBHbIE KOMMepYECKHe MPEAPHSATHS HAXOAMAUCH 33 IIPEACAAMHU TOCY-
", ToyHo Tak e
oxpyxHoit cyp Coepnnennbix llIraros mo CesepHomy okpyry Kasndoprmm mocra-

AApCTBa, B KOTOPOM A06I/IB3AI/ICb HCIIOAHEHHS 9TOT'O peEIIeHUA

HOBHA, 4TO, XOTS apOUTpaxKHOe peleHue 6b1A0 BoiHeceHO B Coepnnennbix [TtaTax
B COOTBETCTBHUH C 3aKOHOAATeAbCTBOM ImnTara Kaandopuus, a1o apburpaxHoe

197Cw. Sigval Bergesen, as Owners of the M/T Sydfonn and others v. Joseph Miiller Corporation, Court of Appeals,
Second Circuit, United States of America, 17 June 1983, 710 F.2d 928 ("TIockoabky, IoXosKe, KaKAOMY IITaTy
6BIAO TIPEAOCTABACHO MPABO ONMPEACASTD, KakKHe apOUTPaXHbIE PENICHHS CACAYeT CYUTATb HEBHYTPEHHUMH, [...]
KoHrpecc H3A0XKHA CBOE OIpEAGACHHE ITOro MOHATHS B paspese 202".). Paspea 202 mpeaycMaTpHBaeT, 4TO
KoHBeHIUsSI peryAupyeT IpH3HAHWE M IIPHBEACHHE B HCIIOAHEHHe apOHTPKHBIX DELICHUI, BBITEKAIOUHX U3
AOTOBOPHBIX HAM MHbBIX B3aMMOOTHOIIEHMil, B KOTOPBIX YYaCTByeT CTOPOHA, He SIBASIOWJAsCS TPAKAAHHMHOM
Coepunennpix 1lTaToB, MAM B KOTOPBHIX "3aAelICTBOBAHO HMyIeCTBO, HAXOASIeecs 3a py6exoM, KOTopble
[PEATIOAArAlOT UCIIOAHEHHE MAM IPUBEACHHE B HCIIOAHEHHE 32 DPYyOeXOM HAM KOTOPbIE IIPEAYCMATPUBAIOT
HEKOTOPYIO APYT'YIO PasyMHYIO CBSI3b C OAHUM HAU HECKOABKMMH MHOCTpaHHbIMU rocypapcramu’. Cm. 9 United
States Code Chapter II—Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Section
202.

1%8Jacada Ltd. v. International Marketing Strategies, Inc.,, Court of Appeals, Sixth Circuit, United States of
America, 18 March 2005, 03-2521.

1990cean Partners Holdings LIMITED and Ocean Partners USA, Inc. v. Doe Run Resources CORP., District Court,
Eastern District of Missouri, Eastern Division, United States of America, 12 March 2012, 4:11-CV-173 (CEJ);
Anthony N. LaPine v. Kyocera Corporation, District Court, Northern District of California, United States of
America, 22 May 2008, C 07-06132 MHP; Trevino Hernandez, S. de R.L. de CV. v. Smart & Final Inc., District
Court, Southern District of California, United States of America, 17 June 2010, 09-cv-2266 BEN (NLS); Liberty
Re Ltd. v. Transamerica Occidental Life Insurance Company, District Court, Southern District of New York, United
States of America, 20 May 2005, 04 Civ 5044 (NRB); Industrial Risk Insurers v. M.A.N. Gutehoffnungshutte, Court
of Appeals, Eleventh Circuit, United States of America, 22 May 1998, 141 E.3d 1434.

1198igval Bergesen, as Owners of the M/T Sydfonn and others v. Joseph Miiller Corporation, Court of Appeals,
Second Circuit, United States of America, 17 June 1983, 710 F.2d 928; Trans Chemical Limited v. China National
Machinery Import and Export Corporation, District Court, Southern District of Texas, Houston Division, United
States of America, 7 July 1997, 978 F. Supp. 266; Continental Grain Company, et al. v. Foremost Farms Incorporated,
et al., District Court, Southern District of New York, United States of America, 23 March 1998, 98 Civ. 0848
(DC).

"1Sigval Bergesen, as Owners of the M/T Sydfonn and others v. Joseph Miiller Corporation, Court of Appeals,
Second Circuit, United States of America, 17 June 1983, 710 F.2d 928.
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PpeleHue TTOATIAAAAO TTOA AeticTBHe Hbro-IIopkckoi KOHBEHITMH, TOCKOABKY Y OAHOM

13 CTOPOH OCHOBHOE€ KOMMEPYECKOE IIPEAIIPUATHE HAXOAUAOCH B Snonun''%

SS. Apyrue cyapt Coepunensbix IIlTaToB mMcCIioAb3oBasu codyeTaHue (pakTOpOB,
H3AOXKEHHBIX B pasaeae 202 O3A, mpu ompepaeAeHHU TOTO, SIBASIETCS AML ApOUTPaxK-
Hoe pelreHne "HeBHyTpeHHuM' mAM HeT'. B opHoM aeae cyp Coepunennsix IITa-
TOB IIOCTAaHOBHA, YTO apOUTPaXHOe pelleHHe ObIAO "HEBHYTPEHHHM' HA TOM
OCHOBAHHUM, YTO AKTHBBI M UMYIIECTBO, 3aACHICTBOBAHHbIE B CIIOpE, HAXOAUAMCDH 3a
pybexoM, OAHA M3 CTOPOH OblAd 3aperMCTPUPOBAHA B KauecTBe IOPHANYECKOTO
auna 3a npepeaamu CoepunenHbIx 11ITaToB, a AOTOBOpP IIpeAyCMAaTpPHBAA HCIIOAHE-
HUe HCKAIOYMTEABHO 3a rpanuueir’'*. B opyrom cayuae cyp Coepnnennpix Illtartos
IpHIIEA K BBIBOAY, YTO apOUTPAXXHOE pelleHre OBIAO HEBHYTPEHHUM, Ha TOM OCHO-
BAHMUI, 9TO ABE€ U3 TPEX CTOPOH B CIIOPe ObIAM HEBHYTPEHHUMH, 2 AOTOBOP HCIIOA-
Hs1Acs Ha Bamkuem Bocroke!''s.

56. B curyanuu, KOraa X0AaTafiCTBO KPEAUTOPA II0 apOUTPAXKHOMY pelleHHI0 O
HPUSHAHUM U IIPUBEACHUU B MCIIOAHEHHE PELIEHHs U XOAATafCTBO AOAKHHUKA IIO
apOUTPAKHOMY pelIeHHI0 00 OTMeHE pelleHHs PACCMATPUBAIOTCSI OAHUM U TEM JKe
CYAOM — a TaKOe PasBHUTHE COOBITHII BIIOAHE MOXXET MMETb MECTO, eCAU KPEAUTOP
0 APOUTPAKHOMY PelIEHHIO 3aSBASET XOAATANCTBO O MPU3HAHHUH M MPHBEACHHN
PpellleHNs B UCIIOAHEHNE B COOTBETCTBHH CO BTOPBIM NpepsoxkenueM cratsu I (1), —
CYABL B IJeAOM COTAACHBI ¢ TeM, 4To Hpio-Ilopkckast KOHBeHIHS IpUMeHseTcs
TOABKO K XOAQTAHCTBY O NPH3HAHHHU U IPHBEACHUU B HCIIOAHEHHE, B TO BPeMsl KaK
IPOLieAyPa OTMEHBI pelleHUs] PeryAUPyeTcsl BHYTPEHHUM 3aKOHOAATEABCTBOM 00
apburpaxe''’. KoMMeHTaTOPBI IOAAEP)KHUBAIOT Ty TOUKY 3pEHUSL, YTO apOUTPAKHOE
peleHye, BbIHECEHHOE B TOCYAAPCTBE, TA€ MCIPAIIMBAETCS IIPU3HAHME H [IPHBeAe-
HHe B HCIIOAHEHHEe, MOXXeT PACCMATPHBAThCS KAaK HEBHYTPeHHee apOHTpaKHOe
pelleHre AAS [ieAefl IPHBEACHHS B MCIIOAHEHHE U KaK BHyTPeHHee apOHTpaKHOe
peleHre AAS LjeAelt OTMeHbI pereHus' .

"2Anthony N. LaPine v. Kyocera Corporation, District Court, Northern District of California, United States of
America, 22 May 2008, C 07-06132 MHP.

"3Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R" Us, Inc., Court of Appeals, Second Circuit, United States
of America, 10 September 1997, 126 F. 3d 15; Republic of Argentina v. BG Group PLC, District Court, District of
Columbia, United States of America, 7 June 2010, 715 F. Supp. 2d 108; Jacada Ltd. v. International Marketing
Strategies, Inc., Court of Appeals, Sixth Circuit, United States of America, 18 March 2005, 03-2521; Mayer Zeiler
v. Joseph Deitsch, Court of Appeals, Second Circuit, United States of America, 23 August 2007, 500 F.3d 157.

"Yacada Ltd. v. International Marketing Strategies, Inc., Court of Appeals, Sixth Circuit, United States of
America, 18 March 2005, 03-2521.

"5Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R” Us, Inc., Court of Appeals, Second Circuit, United States
of America, 10 September 1997, 126 E.3d 1S.

1167hid. Cwm. Taxxe Federal Insurance Company, as subrogee of Transammonia, Inc.v. Bergesen D.Y. ASA OSLO, as
agents of the Norwegian Flag LP G/C "Hugo N" and its owner, General Gas Carrier Corporation, Limited, District
Court, Southern District of New York, United States of America, 7 September 2012, 12 Civ. 3851(PAE); ESCO
Corporation v. Bradken Resources PTY Ltd., District Court, District of Oregon, Portland Division, United States
of America, 31 January 2011, 10-788-AC.

""Michael Pryles, Foreign Awards and the New York Convention, 9(3) ArB. INT'L 259, 264 (1993). Cm. Taxske
V.S. Deshpande, Jurisdiction Over ‘Foreign’ and ‘Domestic’ Awards in the New York Convention, 7 (2) ARB. INT'L
123, 127 (1991).
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S7. B HaIMOHAABHBIX CYAQX BO3HHMKAA M BOIIPOC O TOM, HOATIAAQIOT AHL IIOA A€T-
creue Hpro-Mopkckoit KOHBEHITMH HAU HeT apOUTpaKHbIE PElIeHs, BhIHEeCeHHbIe
B XOAe PasbHpaTeAbCTBa, KOTOPOE, KaK CUMTAETCS, He PEryAHpPYeTCsl KaKUM-AHOO
HAIIMOHAABHBIM 3aKOHOAAQTEAbCTBOM: MHOTAQ MX HA3bIBAIOT 'aHALIMOHAABHBIMU HAU
"HeHAIIMOHAABHBIMU apPOUTPOKHBIME pelleHUSIMU.

58. B oaun u3 moarorosaeHHbIXx paHee MTII nmpoexros KoHBeHIuy, B KOTOpOM
OBIA HCIIOAB30BAH TEPMUH "MEXAYHAPOAHbBIE apOUTPAXKHbIE pelleHns’, B chepy Aei-
crBuss KoHBeHIIMH, IPEAIOAOKHUTEABHO, BXOAUAU TAKKe "aHAIIMOHaAbHbIE" apbu-
TpaxHsle pemreHus''®. OTOT MmpoeKT He OBIA HPUHST CIELUAABHBIM KOMHTETOM
OKOCOC, xoTopeiit "BO3AEPIKAACS OT IOATBepXKAeHHs Toi BbickasanHon MTTI
MBICAH, 9TO "MeXAyHApOAHBIE apOUTPasKHBIE PelIeHIsT AOAKHBI OBITH "COBepIIEHHO
OTOPBaHbBI OT KAaKOro OBl TO HU OBIAO BHYTpeHHero 3akoHoAareabcTBa'''’. OpHaKo
$OopMyAHPOBKA, AHAAOTHYHASI TOI, 4TO ObIAa MCIOAb30BaHa B mpoekte MTTI, ¢ury-
pupyer B cratbe V (1)(d) Konsenuuu B ToM Buae, Kak oHa 6biaa mpunsra'”. Cra-
10 V (1)(d), X0T1 OHa 1 KacaeTcs OAHOTO M3 OCHOBAHHIA, IO KOTOPHIM B IPUBHAHUU
U IIPUBEACHHUU B MICIIOAHEHIe MOXKET OBITh OTKA3aHO, MOXKHO CIUTATD II0OAPA3yMeBalo-
miei, YTO ApOUTPAKHOE pelleHne He 005S3aTeAbHO AOAXKHO OBITH BHIHECEHO B COOT-
BETCTBUU C BHYTPEHHUM IIPOLIECCYAABHBIM IIPABOM, AASL TOTO YTOOBI OHO MOTAO OBITH
HCIIOAHeHO coraacHo Konsenruu.

59.  Cyabl 4acTO MOAAraAmCch Ha TEKCT Kak crarbi I, Tak u crarsu V (1)(d) Konsen-
LUK, A€Asi BBIBOA O TOM, YTO "aHAI[MOHAAbHbIE APOUTPKHBIE PELIEHHUS [OAIAAAIOT
oA peiictsue Hoto-Hopxckoit korsermuu. Hamprmep, roarasackuit BepxoBHbIi cya
cuen, uto "ieab KoHBeHIMHU [3aKAIO4aAAch| B MPU3HAHUHU B KAYeCTBE apOUTPAKHBIX
pelIeHnit U TeX [apOUTPAKHBIX PelIeHH 1], KOTOpbIe [...| He MOIYT CYMTAaTbhCA CBS-
3QHHBIME C 3aKOHOAATEABCTBOM KAaKON-AMOO KOHKPeTHOH cTpansl'>'. AeAast BBIBOA O
TOM, 9TO "aHAIIMOHAABHbIE" ApPOUTPAXKHbIE PeLIeHs TOAIAAAIOT [0 AeficTBue Kon-
BEHIIUH, 3TOT CyA OTMEHHUA pelleHre AIEAASIIIMOHHOTO CyAa [aaru, KoTopslil paHee
BBICKA3aA MHEHHE, YTO apOHTPaKHOe pellleHHe AOAKHO OCHOBBIBATHCS Ha "KAKOM-
AM6O0 HAITMOHAABHOM 3aKOHOAATeAbcTBe' 122,

60. AnasormuneiM o6OpasoM, Aneaasuuonusii cyp Coepunennbix Illtatos mo
AEBSITOMY OKpPYTY, CCBIAQSCh HA IIPHUBEAEGHHOE BbINIe pelleHHe T'OAAAHACKOTO

M8Cwm. nodzomosumervivie mamepuaist, Enforcement of International Arbitral Awards, Statement Submitted by
the International Chamber of Commerce, E/C.2/373, p. 13.

19Cwm. nodzomosumedvrvie mamepuaiv,, AOkaas KoMuTeTa 1O MCIOAHEHUIO MEXAYHAPOAHBIX apOHTPaKHBIX
pemenmit, E/2704, E/AC.42/4/Rev.1.,, crp. 18.

12°Crarpsa V (1)(d) npeaycMaTpusaer, 4To B IPU3HAHUN U IIPUBEACHUU B UCTIOAHEHHe apOUTPKHOIO PellleHus
MOKET GBITh OTKA3aHO, €CAM 'COCTaB apOUTPKHOIO OpraHa MAM apOUTPaKHBI IPOLiecC He COOTBETCTBOBAAH
COTAQIIEHHUIO CTOPOH HAHM, TIPH OTCYTCTBHH TAKOBOTO, HE COOTBETCTBOBAAM 3aKOHY TOM CTPAHbI, TA€ MMEA MECTO
ap6urpax”. CM. IOAPOGHDIiT AHAAM3 9TOrO IOAOXKEHHS B raase PykoBoacTBa, mocssimenHoit cratve V (1)(d).

21Société Européenne d’Etudes et d’Enterprises (S.E.E.E.) v. Federal Republic of Yugoslavia, Supreme Court,
Netherlands, 7 November 1975, I Y.B. Com. ArB. 195 (1976).

122Société Européenne d’Etudes et d’Enterprises (S.E.E.E.) v. Federal Republic of Yugoslavia, Court of Appeal of
The Hague, Netherlands, 8 September 1972, I Y.B. Com. Ars. 195 (1976).
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BepxOBHOTO Cya2, IOCTAHOBUA, YTO "MCKAIOYUTEABHO OeCIPHCTPACTHOE U3ydYeHHe
camoit KoHBeHIIUM IIOKA3bIBaeT, YTO OHA IPUMEHSETCSA B OTHOIIEHHHU IIPHBEACHUS
B UCIOAHEHHEe HEHAMOHAABHBIX apburpaxusix pemenuin’'”. OTmevas, 4TO
cratea V (1)(d) Hbm-PIopKCKoﬁ KOHBEHIIUHU TO3BOASIET OAHON M3 CTOPOH BBICTY-
[aTh IPOTHB IPUBEACHUS PElLleHNs B HCIIOAHEHMe, eCAHM "apOUTPaKHBII IIpoLjecc
He COOTBETCTBOBAA COTAQUIEHHIO CTOPOH', CyA IIOCTAHOBHA, YTO apOUTpaKHOe
peleHHne He 0053aTEABHO AOAXKHO BBIHOCHTHCSI B PaMKaX HAIIMOHAABHOTO 3aKOHO-
AATEABCTBA, AASL TOTO YTOOBI MTOAAEXKATh HUCIIOAHEHWIO B COOTBETCTBHU ¢ Hbro-
I;IopKCKoﬁ KOHBeHIHel. VICXOAS U3 9TOT0, CyA IIPHUIIEA K BBIBOAY, YTO apOUTPasKHOE
pelleHue, BBIHECEHHOE TPETENCKUM CYAOM AASL paccMoTpeHusi Tpebosanuit Mpana
u Coepnnennbix 1lltaToB, mopmapaer moa pAericteue KouBeHrwm.

61. DpaHIy3cKHe CYABI TAKKe CUMTAAH, YTO Hbm-PIopKCKaﬂ KOHBEHIUs IIpHMe-
HSIeTCSI K "aHAIIMOHAABHBIM" apOUTpaXHBIM pelneHusM. Hampumep, AmeAAsuoH-
Hbll cyp PyaHa mpuimes K BBIBOAY, YTO apOMTpaXKHOE pelleHHe, BBIHECEHHOe Ha
OCHOBaHUH ApOUTPAXHON OTOBOPKH, KOTOpasi HPSIMO HCKAIOYAeT IPUMeHeHHUe
KaKoro ObI TO HU OBIAO HAIJMOHAABHOTO IIPOLIECCYAABHOTO [IPABa U CaMa PeryAUpyeT

COOTBETCTBYIOIIYIO ~TIPOLIEAYpY, TIOATIaAdeT Tmop  Aeiictsue  Hbro-Hopkckoit

KOHBeHIUHU 4,

62. XOTs 9TOT BOIPOC Ha IPOTSDKEHNH OIIPEACACHHOIO BpeMeHH ObIA IIPEAMETOM
Ae6aToB'>, MHeHuMe, YTO "aHALOHAABHDIE" APOUTPAXKHDIE PELIEHHUS TIOATIAAAIOT TI0A
AeticTBue KOHBEHIMY, HAXOAUT ITOAAEPXKKY B KOMMEHTApHsX .

63. OpHaKO He CAepyeT [epeOljeHUBATh 3HaueHHe 3Toro Bompoca. IIpocTas pop-
MyAHPOBKa cTaTby I IMOKasbIBaeT, 4TO BCe apOUTPaKHBIE PELIeHHUs], KOTOPbIe OTBe-
YalOT OAHOMY M3 ABYX YKa3aHHBIX B Hell KpUTepueB, IOAIAAAIOT IIOA AEHCTBHUe
KoHBeHIiH, HE3aBUCHMO OT TOro, OBIAO AM 3aKOHOAATEABCTBO, IPHUMeHSIeMOe

'3 Ministry of Defense of the Islamic Republic of Iran v. Gould Inc.,, Gould Marketing, Inc.,, Hoffman Export Corpo-
ration, and Gould International, Inc., Court of Appeals, Ninth Circuit, United States of America, 23 October 1989,
887 F.2d 1357.

24Société Européenne d’Etudes et d’Entreprises (S.E.E.E.) v. République Socialiste Fédérale de Yougoslavie, Court
of Appeal of Rouen, France, 13 November 1984, 982/82. Cwm. Tawoxe Société Aksa v. Société Norsolor, Court of
Appeal of Paris, France, 9 December 1980, 1981 REv. ArB. 306.

12 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JUDICIAL INTERPRETATION 34-40 (1981); Pieter Sanders, Commentary, I Y.B. Com. Ars. 207 (1976); Bernd
Ehle, Commentary on Article I, B: NEw YORK CONVENTION ON THE RECOGNITION AND ENEORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 26, 61 (R. Wolff ed., 2012).

126philippe Fouchard, Commentary of General National Maritime Transport Co. v. Gotaverken Arendal A.B., 107
J.D.L 660, 669 and 673 (1980); Javier Rubinstein, Georgina Fabian, The Territorial Scope of the New York Conven-
tion and Its Implementation in Common and Civil Law Countries, B: ENFORCEMENT OF ARBITRATION AGREEMENTS
AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PracTICE 91, 137 (E. Gaillard,
D. Di Pietro eds., 2008); Tihilo Rensmann, Anational Arbitral Awards: Legal Phenomenon or Academic Phantom,
15(2) J. INT’L ARB. 37, 64 (1998); Aida B. Avanessian, The New York Convention and Denationalised Arbitral
Awards (With Emphasis on the Iran-United States Claims Tribunal), 8(1) J. INT'L ARB. S, 22 (1991); ICCA’s GUIDE
To THE INTERPRETATION OF THE 1958 NEW YORK CONVENTION: A HANDBOOK FOR JUDGES 23 (P. Sanders
ed, 2011).
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K apOUTPasKHOM a361paTeAbCTBY, HALIMOHAABHBIM HAU HeT'?. Omupasce Ha dop-
]

MyAUpPOBKy crarbu I, Ameaasnuonnsiii cyp CoepnHensbix IlltaroB mo peBsToMy
OKpyT'y IpHIIeA K BBIBOAY, 9TO CTaThs | He «[C]OAEpXMT OTAEABHOTO HOPHCAHK-
[JMOHHOTO TPeOOBAaHUSI O TOM, YTO aApOUTPKHOE pelleHHe AOAKHO BBIHOCHTBHCS
C y4eTOM "HAIIMOHAABHOTO 3aKOHOAATEAbCTBA > '*%,

D. 3HauyeHue cnos "no cnopam"

64. Crarpa I (1) nmpeaycmarpusaer, uro Hpro-Vlopkckas KOHBEHIUS MPUMeHS-
€TCsl B OTHOLICHUY IPHU3HAHUS U IPUBEACHIST B HCIIOAHEHME apOUTPAKHBIX pelre-
uuit "no copam” (differences), croponamu B KOTOpBIX MOTYT 6bITh Kak PHU3HMIECKHeE,
TaK U I0pUANYECKHe AHITA. VI3BeCTHO KpaiiHe MaAO CAy4aeB, KOTAQ PACCMATPHBAAOCH
sHauenne Tepmuna 'ciopnl’ (differences). Tax, Bepxosmbit cys Ksumcaenaa,
Ascrpasus, mpumes K BbiBoAy, uTo Tepmut "criopbl” (differences) mmeer "scmbrit
CMBICA, KOTAQ HCIIOAB3YETCSI B CBSI3H C ApOUTPAXKHBIM Pa3bUpaTeAbCTBOM', U 4TO OH
MMeeT TaKo# ke CMbIcA, uTo U cam criop (dispute)'?.

Cratba I (2)

65. Crarps I (2) npeaycMarpuBaer, uTo TepMuH "apOUTpasKHbIE PelIeHus BKAIO-
4aeT KaK "apOHTpaKHble pelleHus, BHIHECEHHble apOUTpaMy, Ha3HAYEHHBIMH IIO
KOKAOMY OTACABHOMY A€AY', Tak M apOUTpaKHbIE pelleHMs, "BBIHECEHHBIE [IOCTO-
SIHHBIMH apOHTPKHBIMU OpPraHaMH, K KOTOPBIM CTOPOHbBI OOPaTHUANCE'.

66. Xots B xope KoHepeHIMI BOXXHOCTD KOHKPETHOMN CCHIAKH Ha apOUTpPaXKHbIe
pelLleHus], BbIHECEHHblE IIOCTOSIHHBIMU apOUTPaKHBIME OpraHaMH, OblAa ITOCTaB-
A€HA II0A COMHeHMe'*, B KOHEYHOM cyeTe OHA ObIAA BKAIOUEHA IO TPeOOBAHMIO
COBETCKOI'O ¥ Y€XOCAOBALIKOTO AEAETaTOB, KOTOPbIE CYMTAAM, YTO BKAIOUEHUE ITOTO

12CM. ADAM SAMUEL, JURISDICTIONAL PROBLEMS IN INTERNATIONAL COMMERCIAL ARBITRATION:
A STUDY OF BELGIAN, DUuTCH, ENGLISH, FRENCH, SWEDISH, SWI1SS, UNITED STATES AND WEST GERMAN LAw
294 (1989); Hans van Houtte, La loi belge du 27 mars 198S sur larbitrage international, 1986 REV. ARB. 29.

28 Ministry of Defense of the Islamic Republic of Iran v. Gould Inc., Gould Marketing, Inc.,, Hoffman Export Corpo-
ration, and Gould International, Inc., Court of Appeals, Ninth Circuit, United States of America, 23 October 1989,
887 F.2d 1357.

12Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ARB. 628 (1995).

130Aeserar n3 @pannum OoTMeTHA, YTO "Ha TPOTSUKEHHH BCeX AeT IpuMeHeHHs JKeHeBCKOTO NPOTOKOAA
1923 ropa u Konsenrmu 1927 ropa HUKOIAQ He BHIABUTAAOCH HUKAKHX IIPEATIOAOXKEHUI, YTO TePMUH "apOUTPaXKHOE
pemeHne” He BKAIOYAET peLIEHNUs, BBIHECEHHbIE YAaCTHBIM IIOCTOSIHHBIM apOuTpaxkHsM opraHom’. Cw.
nodzomosumenvtvie mamepuaavt, United Nations Conference on International Commercial Arbitration, Summary
Record of the Eight Meeting, E/CONFE.26/SR.8, p. 4. AnasormunpiM o6pasom, ITpeaceparer Kondeperimmn
yKa3aA, 4TO "HeT HHKAKO¥ HeOOXOAMMOCTHU 3asIBASITH, YTO KOHBEHIMs pUMeHsIeTCsl K apOUTPAsKHBIM pelIeHIsIM,
BBIHECEHHBIM ITOCTOSHHBIMH aP6HTPa}KHbIMI/I OPFaHaMI/I, HOCKOAbKY ux pemeHI/m HE OTAHMYAKOTCA OT PemeHHﬁ,
BBIHECEHHDIX CIIEIJMAABHO HasHaueHHbIMU apburpamu’. CM. nodzomosumesvtvie mamepuarvt, Committee on the
Enforcement of International Arbitral Awards, Summary Record of the Third Meeting, E/AC.42/SR.3, p. 4.
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noAoxxeHus "ykperuT KoHBeHLHIO" 1 TIO3BOAUT H30eXaTh HEKOTOPBIX TPYAHOCTET],
"C KOTOPBIMH IIPHIIAOCH CTOAKHYTBCSI B IIPOIIAOM U KOTOPbIE MOI'YT BHOBb BO3HHUK-
HyTb B Oyaymem""'.

67. B aroit csasu Kaccanuonnsiit cyp Mraann cuuTas, 9T0 B COOTBETCTBHH CO
crarpeit I (2) KoHBeHIMS MpUMeHSETCS He TOABKO K apOUTPaXKHBIM pelIeHHUsM,
BbIHECEHHBIM apOUTpaMy, Ha3HAYEHHBIMH IO KOKAOMY OTAEABHOMY A€AY, HO M K
apOUTPaKHBIM PELICHHSM, BHIHECEHHBIM IIOCTOSHHBIMM apOHTPAKHBIMU CYAAMH,
HaIpUMep TaKUMH, KaK B AQHHOM CAydYae TPeTelCKasi KOMHICCHSI, 3aCEAQOIast TI0OA
arupoit Apburpaxuoro cyaa npu Toprosoit masare B Copuu'®.

68. B KadecTBe MAAIOCTPAIMU MOKHO OTMETHTD, YTO B M3BECTHBIX CAYYASIX CYABI
[IPUXOAUAHU K BBIBOAY, YTO TePMHUH "TIOCTOSIHHbIE apOUTPaKHbIE OPraHbl’ BKAIOYAET
CAEAYIOLIUE YUPEKACHHS: TPETEHCKHI CYA AASL PACCMOTpeHHs TpeboBanuit Mpana
u Coeaunennsix [lltaros'*?, MesxxayHapoaHsrit apourpaxssiit cys MTIIT'**, Curra-
Iy PCKUIT MEXXAYHAPOAHBII apbuTpaskHblit tieHTp'>, KoMmepueckuit ap6uTpaskHblit

136, MesxAyHapOAHBIIT KOMMePYeCKUIt apOUTpaxkHsIil cya mpu Top-
137
)

nenrp B IIserun

rOBO-IIPOMBILIAEHHOM TaAaTe YKpauust'’, ApburpaxHsiit uHCTUTYT LleHTpasbHOM

Toprosoi naaarsl PurastHANK', a TaroKe ApOUTpaKHDIL cOBeT BeHckol ToBapHOI
Oupoxn'®.

Cratba I (3)

69. Ilpu noaroToske npoexrta crarbu I peaerarsr us Mspauas u boarapuu Bpicka-
3BIBAAM MHEHMe, 4TO B TeKCT KOHBEHIIMM CAeAyeT BKAIOUUTD OOIlee IOAOXKeHHe 00
OrOBOpKaX, "HIO3BOASIIOIIee AI0OOMY TOCYAAPCTBY A€AATb TaKUe OTOBOPKH, KOTOpbIe
OHO COYTET HEOOXOAMMBIMH', C TeM 4TOObI COAEMCTBOBATH NPUCOEAUHEHHIO K

131 Todz0mosumenvHote mamepuarvt, United Nations Conference on International Commercial Arbitration,
Summary Record of the Eight Meeting, E/CONF.26/SR.8, pp. 6-8.

132Eygenio Menaguale v. Intercommerce (as legal successor of State Enterprise Balet), Court of Cassation, Italy,
17 April 1978, 1842, IV Y.B. Com. ARB. 282 (1979).

33Ministry of Defense of the Islamic Republic of Iran v. Gould Inc.,, Gould Marketing, Inc.,, Hoffman Export Corpo-
ration, and Gould International, Inc., Court of Appeals, Ninth Circuit, United States of America, 23 October 1989,
887 F.2d 1357.

3*EG Hemisphere Associates LLC v. Democratic Republic of Congo, Supreme Court of New South Wales,
Australia, 1 November 2010, [2010] NSWSC.

3Transpac Capital Pte Ltd. v. Buntoro, Supreme Court of New South Wales, Australia, 7 July 2008, 11373 of
2008.

136Egyptian Concrete Company & Hashem Ali Maher v. STC Finance & Ismail Ibrahim Mahmoud Thabet ¢ Sabishi
Trading and Contracting Company, Court of Cassation, Egypt, 27 March 1996, 2660/59.

37Oberlandesgericht [OLG] Brandenburg, Germany, 2 September 1999, 8 Sch 01/99.

1380berlandesgericht [OLG] Brandenburg, Germany, 13 June 2002, 8 Sch 02/01.

'3 Holzindustrie Schweighofer GmbH v. Industria Legnami Trentina - ILET srl., Court of Appeal of Florence, Italy,
3 June 1988, XV Y.B. Com. ARB. 498 (1990).
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KonBeHIMM Kak MOXXHO GOABIIEro YncAa rocyaapcrs'®. Apyrue peAerars CYMTaAH,
9TO He CAEAyeT AOOHMBATHCS KAK MOXKHO OOADBIIETO UHMCAA IPUCOEAUHEHHI "3a CIeT
npakTudeckort npumenuMocta Kousennuu''*'. B aroit cBsisu peaerar us Typuun
3aMETHA, 9TO OOABIIOE YHCAO OTOBOPOK "YMEHBIIUT IIPAKTUIECKYIO LleHHOCTh KoH-
BeHnuu" 2. DTOT BOIpoC ObIA IIEpeAaH Ha pacCMOTpeHMe paboueil rpyie, KOTopas
COO001IHAQ, YTO GOABIIMHCTBO €€ YACHOB OBIAM IIPOTHB BKAIOUEHHS KaKUX-AUDOO Oro-
Bopok'®. Tem He MeHee OKOHYaTeAbHbIt TeKCT crarbu 1 (3) mosBoaser porosapu-
BAIOIMMCSI TOCYAQPCTBAM OIPAaHUYUTD IHprMeHeHne KOHBeHIMM apOHTPasKHBIMU
pelleHusIMY, BBIHECEHHBIMH HA TEPPUTOPHU APYLOLO AOTOBApPHBAIOIIETOCSI TOCY-
AQPCTBA, U/MAM apOUTPAKHBIMI PELICHISIMH [0 CIIOPaM, BO3HUKAIOIIUM U3 IIPABO-
OTHOIIEHHI, KOTOpble CYMTAIOTCS TOPrOBBIMH IIO 3aKOHY TOCYAApPCTBA, TA€
HCIIPAIINBAETCS IIPU3HAHUE U [IPUBEACHHE B HCIIOAHEHHE.

A. OroBopKa 0 B3aMMHOCTU

a. TeppumopuanbHelli Kpumepuli U 02080pKa 0 B3AUMHOCMU

70. B coorserctBun co crarbeil 1 (3) AorosapuBarommecs rocyaapcTBa MOTYT
3asIBUTB, YTO OHH OYAYT IpuMeHsTh KOHBEHIMIO B OTHONIEHNH "IPU3HAHUS ¥ IPU-
BEACHU B HCIIOAHCHHE ap6I/ITpa>KHbIX pe]l[eHI/Iﬁ) BBIHECEHHBIX TOABKO Ha TeppHTO-
puu Apyroro Aorosapusatomerocsi Tocysapcrsa'.

71.  CyABI CYMTAAH, YTO €CAU AOTOBAPHBAIOIIEECS FOCYAAPCTBO AEAAET OTOBOPKY
0 B3AMMHOCTH, TO OHO 6yaeT mpumeHATh Hbro-JIOPKCKYI0 KOHBEHIMIO TOABKO B
OTHOIIEHNU APOUTPAXKHBIX PelleHHS ], BbIHECEHHBIX HA TePPUTOPUU TOCYAAPCTBA,
KOTOpOe siBAsieTcst ydacTHuKoM KonBennuu'*.

72. B rakux CAy4YasIX CYADL IIOCTOSAHHO 3aABASIAM, YTO IOCYAAQPCTBEHHAS IIPHUHAA-
AEKHOCTb CTOPOH HE€ HMMEET 3HaYCHHS AAL HEAeI;I YCTAaHOBACHMS IIPHHITHIIA

1401 Todz0mosumenvrvie mamepuaas, United Nations Conference on International Commercial Arbitration,
Summary Record of the Twenty-first Meeting, E/CONF.26/SR.21, pp. 10-11.

" Todz0mosumenrvrvie mamepuaas, United Nations Conference on International Commercial Arbitration,
Summary Record of the Twenty-first Meeting, E/CONF.26/SR.21, p. 11.

12TT00z20mosumennHote mamepuarvt, United Nations Conference on International Commercial Arbitration,
Summary Record of the Fifteenth Meeting, E/CONF.26/SR.15, p. 3.

131bid.

"**Norsolor S.A. v. Pabalk Ticaret Limited Sirketi, Court of Appeal of Paris, France, 19 November 1982, 1 10192;
Bundesgerichtshof [BGH], Germany, 14 April 1988, IIl ZR 12/87; GSS Group Ltd. (Global Security Seals Group
Ltd) v. National Port Authority, District Court, District of Columbia, United States of America, 25 May 2012, 680
F.3d 805; Oberlandesgericht [OLG] Hamburg, Germany, 15 April 1964, II Y.B. Com. Ars. 232 (1977); Yukos
Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.
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B3auMHOCTH'®. BakHO MMEHHO HaAMYHe B3AUMHOCTH B OTHOIIEHHSIX MEXAY IOCy-
AApCTBOM, B KOTOPOM BBIHECEHO apOUTPAXKHOE pellleHHe, i TOCYAAPCTBOM, B KOTO-
POM HCIpalIMBaeTCs IPU3HAHNE U [IPUBEACHHE B MCIIOAHEHHE 9TOro pemeHus'*.
Hanpumep, AneaasiiinoHHsI cyA AfokceMOypra IIOCTaHOBHA, YTO (GAKT HAAMYHS Y
ABYX 3asIBUTEA€Nl TPeOOBAHUII IPAKAAHCTBA FOCYAAPCTBA, He SIBASIOLIETOCS y4acT-
HrKoM Hpto-HIopKcKoit KOHBEHIINH, He MMeeT HUKAKOTO 3HaYeHHs, TOCKOABKY FOCy-
AApCTBO, B KOTOPOM OBIAO BBIHECEHO apOHTPa’kHOe pellleHHe, SBASETCS
AOTOBAPUBAIOLINMCS TOCYAApCTBOM' Y,

73. B psae rocyaapcTs, KOTOpbIe CAEAAAU OTOBOPKY O B3aMMHOCTH, 3aKOHOAQ-
TeAbCTBO, Kacarolieecsi ocymecTBAeHIs KOHBeHIINH, IPEAYCMATPHUBAET, YTO €CAH B
OQHIIaAbHOM OpTraHe [IeYaTH 9TOTO FOCYAAPCTBA HET COOOIEHHS O paTHUKALIIN
KoHBeHIMM KaKUM-AHO0 KOHKPETHBIM FOCYAQPCTBOM HAU O €T0 IIPUCOEAMHEHHN K
Hel, TO IIOCAeAHee He MOXKeT CUMTAaThCs nprcoepAnHuBIUMCs K Konsenrmu. Takum
00pa3oM, BCAEACTBHE HAAWYMS OTOBOPKH O B3aUMHOCTH apOUTPaKHOE pelleHMe,
BbIHECEHHOE B TAKOM I'OCYAAPCTBE, He OYAeT MOAAEKATh MCIIOAHeHHI0' *. B opHOM
caydae cyp B MHAUM — a TaM B3aHMHOCTh HEOOXOAVMMA — OTKA3aACS [IEPEAATD ACAO
cropoH B apburpax B KOxHOM APprike Ha TOM OCHOBAHHUH, YTO B HHAMICKOI 0du-
[IMAABHOM raseTe HUYEro He cooOmaAock o mpucoepnHennn IOxuon Appuku K
Konsenyu, HecMOTps Ha TOT $akT, uro IOxXHas APpuka B TO BpeMs yKe IPHCO-
eAMHHAACH K Hell'™.

74. B Maaaii3un cyp MepBOHAYAABHO CUMTAA, YTO MHOCTPAHHOE apOUTpasKHOe
pellleHre MOXKET ObITh HCIIOAHEHO B cOOTBeTCTBHU ¢ KOHBeHIHeHl TOABKO B TOM
CAyYae, eCAM U3 IIOCTAHOBAEHUSI, OITyOAMKOBAHHOTO B OQUIIMAABHOM radere Maaaii-
3UH, CAEAYET, YTO FOCYAAPCTBO, B KOTOPOM OBIAO BBIHECEHO 3TO PEILIEHHUE, IBASETCS
AOTOBAapHUBAIOIIENCA CTOPOHOMU Konsenmmu'*’. B paabHeftmem DepeparbHbII CyA
Maaaii3uu IepecMOTPEA 9Ty IO3ULIUIO, TOCTAHOBHUB, YTO OIyOAMKOBAHHOE B OU-
LIJUAABPHOM OPraHE IeYaTH MOCTAHOBACHHE MMEET TOABKO AOKA3aT€AbHOE 3HAYEHHE

“SGas Authority of India Ltd. v. Spie Capag S.A. and others, High Court of Delhi, India, 15 October 1993, Suit
No. 1440, IA No. 5206; La Société Nationale Pour La Recherche, La Production, Le Transport, La Transformation et
la Commercialisation Des Hydrocarbures v. Shaneen Natural Resources Company, Inc., District Court, Southern
District of New York, United States of America, 15 November 1983, 585 F. Supp. 57; Société Européenne d’Etudes
et d’Entreprises (S.E.E.E.) v. République Socialiste Fédérale de Yougoslavie, Court of Appeals of Rouen, France,
13 November 1984, 982/82.

Y46Kersa Holding Company Luxembourg v. Infancourtage, Famajuk Investment and Isny, Court of Appeal of
Luxembourg, Luxembourg, 24 November 1993, XXI Y.B. Com. ARB. 617 (1996); Oberlandesgericht [OLG]
Hamm, Germany, 6 July 1994, XXII Y.B. Com. Ars. 702 (1997).

“"Kersa Holding Company Luxembourg v. Infancourtage, Famajuk Investment and Isny, Court of Appeal of
Luxembourg, Luxembourg, 24 November 1993, XXI Y.B. Com. ArB. 617 (1996).

“8Gas Authority of India Ltd. v. Spie Capag S.A. and others, High Court of Delhi, India, 15 October 1993, Suit
No. 1440, IA No. 5206; Brace Transport Corporation of Monrovia, Bermuda v. Orient Middle East Lines Ltd. and
ors., Supreme Court, India, 12 October 1993, Civil Appeals Nos 5438-39 of 1993.

498wiss Singapore Overseas Enterprises Pvt. Ltd. v. M/V African Trader, High Court of Gujarat, India, 7 February
2003, Civil Application No. 23 of 2005.

139Sri Lanka Cricket v. World Sport Nimbus Pte Ltd., Court of Appeal of Putrajaya, Malaysia, 14 March 2006,
W-04-964- 2004, XXXIII Y.B. Com. ARB. 607 (2008).
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¥ 4TO "OTBET Ha BOTIPOC O TOM, SIBASIETCSL AM FOCYAAQPCTBO yuacTHuKoM Hbro-Hopk-
CKOM KOHBEHI[HH, MOXeT OBITb IIOAyYeH C IIOMOINBI0 APYIHX IIPHEMAEMbIX
AOKazareAbcTB" L,

7S.  MoXHO mpUBeCTH KpalHe MaAO CAyYaeB, KOTAQ B IIPUBEACHHHU B HCIIOAHEHVE
apOUTPAXXHOrO pelreHns 6bIA0 OTKA3aHO Ha OCHOBAHHU OTOBOPKU O B3AUMHOCTH.
Hampumep, B pemenum, BhIHECEHHOM AO TOro, Kak IlIBeiiriapus cHsAAa CBOO Oro-
BOpPKY 0 B3auMHOCTH B 1989 roay, ®epepasbnsiii cyp IlBefinapuu mocTaHOBHA, YTO
pelerue, BolHeceHHOe B AOHAOHe, He MOXeT ObITb NPHBEACHO B HMCIIOAHEHME B
coorBercTBur ¢ KOHBeHIIMelN, IIOCKOABKY BO BpeMsl BBIHECEHMS apOUTPAKHOIO
peuennst Coepanrentoe KopoaeBcTBo He siBasiaoch yyacTHHKOM KoHBennmun'*.

b. HesHympeHHul Kpumepul u 02080pKa 0 B3AUMHOCMU

76. B cyaax Coepunennsix IIITaToB IPHUBOAHACS B TOT apryMeHT, YTO OTOBOpPKA
0 B3AMMHOCTH MCKAIOYaeT U3 cdepbl mpuMeHenus: Hpio-Mopkckoil KOHBEHIMH He
TOABKO apOMTpPaXKHble peIleHNs, BbIHECEHHBIE B TOCYAAPCTBAX, He SIBASIOIIMXCS
AOTOBAapHBAIOMIMMHUCS CTOPOHAMHM, HO TAaloKe U pelleHus], BhIHeCEHHbIe B TOCYAAp-
CTBe, B KOTOPOM AOOHMBAIOTCS HCIIOAHEHWsS TAKOIro peweHus'’. DTOT apryMmeHt
060cHOBBIBaACS GOpPMYAHPOBKO# 'apyroro Aorosapusaromerocs locypapcrsa’
B cratbe | (3). Cyapt Coepnmenmbix IIITaTOB OTBEpraAM Takoe TOAKOBAHHE
crarpu I (3). Ilpu 3TOM OHH CYMTAAH, YTO OTOBOPKA O B3AUMHOCTH OTAMYAETCS OT
TIOAOKEHHUS. O HeBHYTPEHHEM XapaKTepe, coaepkamerocs B crarbe 1 (1), u 4To oHa
O3HAYaeT AMIIb HETPUMEHHUMOCTD ITOAOKeHHI KOHBEHINN K apOUTPasKHBIM pelie-
HUSM, BBIHECEHHBIM B TOCYAAPCTBAX, KOTOpble He SBASIOTCS YYaCTHHKAMU
Konsennuu'™,

131 ombard Commodities Limited v. Alami Vegetable Oil Products SDN BHD, Federal Court, Malaysia,
3 November 2009, Civil Appeal No. 02(f)-37-2008(W), XXXV Y.B. Com. ARrB. 420 (2010). ITpu BoiHecenun
TAKOIO PeILIeHHs CyA OIMPAACS Ha COOTBETCTBYIOIIee IIOAOKEHHE AaHIAMIICKOro 3akoHa 06 ap6urpaxke 1996 roaa,
xoropoe mnpepycmarpusaer: "Ecan Ee Beamdecrso Kopoaesckum ykasom B CoBeTe IIPOBOSIAAmIaeT, dTO
FOCYAAPCTBO, KOHKPETHO YIOMSIHYTOE B yKase, ABASeTCS yuacTHHKOM Hpio-VIopKCKoit KOHBEHIUM MAM CTOPOHOR
B OTHOILICHUH AI06OI YIIOMSIHYTO! TEPPHTOPHUH, AQHHBI YKa3, II0KA OH OCTAeTCS B CHA€, SBASETCS HEOCIIOPUMBIM
AoxasareabctBoM 9T0ro daxra’. Cm. tawke IPCO v. Nigerian National Petroleum Corp., High Court of Justice,
England and Wales, 17 April 2008, [2008] EWHC 797 (Comm).

152provenda S.A. v. Alimenta S.A. Switzerland, Federal Tribunal, Switzerland, 12 December 1975, 101 Ta 521.

13Republic of Argentina v. BG Group PLC, District Court, District of Columbia, United States of America,
7 June 2010, 715 E. Supp. 2d 108.

15*Cm. Republic of Argentina v. BG Group PLC, District Court, District of Columbia, United States of America,
7 June 2010, 715 F. Supp. 2d 108. Cwm. Taoxe Trans Chemical Limited v. China National Machinery Import and
Export Corporation, District Court, Southern District of Texas, Houston Division, United States of America, 7 July
1997, 978 E. Supp. 266.
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C. 3HayeHue mepmuHa "0ozoBapusaroujeecs 2ocyoapcmso”

77. Ecau rocyaapcTBO cAeraro B cooTBeTcTBMM co crarbeit I (3) orosopxy
0 B3aMMHOCTH, TO 9TO O3HAYaeT, YTO TOCYAAPCTBO OyaeT mpumersarTs KoHBeHIuo
B OTHOLICHUY IIPUSHAHIS U IIPUBEACHIS B HUCIIOAHEHHE apOHTPAXHBIX pelIeHMUIT,
BBIHECEHHBIX ~ TOABKO Ha  TEPPUTOPUH  APYIOro  "AOrOBapHBAIOLIETOCS
rocypapersa’'®s,

78. B cBs3u ¢ BpeMeHHBIMH paMKaMH IprMeHeHUs! KOHBEeHITMM BO3HIKAA BOIIPOC,
AOAKHO AM TOCYAAPCTBO, B KOTOPOM BBIHOCHTCSI apOMTpaKHOe pelleHHe, OBITh
ydacTHEKOM KOHBEHI[MI Ha MOMEHT BbIHECEHHsI PelIeHHs i/ HAM Ha MOMEHT, KOTAQ
HCIIPAIINBAETCS €T0 IPU3HAHHIE U [IPUBEACHNE B HCIIOAHEHHe.

79. DBeAbruiickuil CyA OTKa3aACs MpuMeHsTh KOHBEHIMIO B OTHONIEHHH apOu-
TPAKHOTO pelLleHus], BBIHECEHHOTO B TOCYAAPCTBE, KOTOPOE He SBASIAOCH YYaCTHU-
koM KOoHBeHIMU Ha MOMEHT BbIHeCeHHs! pemmeHus .

80. Apyrue CyAbl CYHTAAH, YTO BOIIPOC O TOM, SIBASIETCSI AM TOCYAAPCTBO Y4aCT-
HuKoM Hbro-VOpKCKO#t KOHBEHITHH, AOAXKEH PelaThCs B TO BpeMs, KOTAQ HCIIpa-
IIMBAETCS IIPU3HAHKE U IIPUBEACHUE B UCIIOAHEHHe apOUTPAKHOTO pelleHHs, a He
B MOMeHT ero BbiHeceHus. Hampumep, ITaaata AOpAOB HOCTaHOBHAQ, YTO "apbu-
TpaXKHOe pellleHne, BbIHECeHHOe Ha TePPUTOPUU MHOCTPAHHOTO FOCYAAPCTBA, MOA-
Aesxur ucnoaHennio B CoepansennoM Kopoaesctse [...], ecanm rocypapcrso, B
KOTOPOM OBIAO BBIHECEHO pellleHMe, siBASIeTCS] ydacTHHKOM KoHBeHIHM Ha aary
OTKPBITHS IIPOU3BOACTBA IO IIPUBEACHHUIO B HCIIOAHEHHE apOUTPAKHOTO pelneHus,
AQXKe eCAM 9TO TOCYAAPCTBO He OBIAO YYACTHHKOM HA AQTY BBIHECEHIs pemeHus .
AmnasoruyHpIM 00pasoM, BepxoBHBIA cys ABCTPHH YAOBAETBOPHA XOAQTAFCTBO O
NPHUBEACHUH B HCIIOAHEHHE apOUTPAKHOTO pellleHNs], BBIHECEHHOTO B TOCYAAPCTBE,
KOTOpOe He SBASAOCH y4acTHUKOM KOHBeHIM BO BpeMsi BbIHECEHNUSI pelleHus, HO
CTAAO ee YYACTHHKOM KO BpeMeHU BO30Y>KAEHIUS IIPOLIEAYp IPHUBEAEHHS B UCIIOA-
HeHue 9TOro permeHus's.

155GSS Group Ltd. (Global Security Seals Group Ltd) v. National Port Authority, District Court, District of
Columbia, United States of America, 25 May 2012, 680 E.3d 80S; JCD (Japan) v. Zhongshan Gangyuan Industry
Company Ltd., Zhongshan Intermediate People’s Court, China, 22 October 2008, [2005] Zhong Zhong Fa Min
Si Chu Zi No. 111; Court of Justice of Geneva, Switzerland, 14 April 1983, 187. B HeKOTOpBIX IPaBOBBIX CHCTEMAX
BO3HHKAA BOIIPOC, KOTAQ TOCYAAPCTBO CTaHOBHTCS ydacTHHKOM Konsennuu. Hanpumep, BepxoBHsiit cya ABcTpun
MOCTaHOBHUA, 4TO KOHBEHIUS BCTYIaeT B CHAY, KOTAQ CTPaHA CAAQeT Ha XpaHEeHHe CBOM AOKYMEHTBI B COOTBETCTBUN
co crarpeit IX. Cum. Supreme Court, Austria, 17 November 1965, I Y.B. Com. Ars. 182 (1976).

1568 oci¢té Nationale pour la Recherche, le Transport et la Commercialisation des Hydrocarbures (Sonatrach) v. Ford,
Bacon and Davis Inc., Court of First Instance of Brussels, Belgium, 6 December 1988, XV Y.B. Com. Ars. 370
(1990).

37 Minister of Public Works of the Government of the State of Kuwait v. Sir Frederick Snow & Partners, House of
Lords, England and Wales, 1 March 1984, [1984] A.C. 426.

138Supreme Court, Austria, 17 November 1965, I Y.B. Com. Ars. 182 (1976).
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81. Takoro ke IMOAXOAA IPUAEP)KMBAAUCH M CYABL B APYTHX IIPABOBBIX CUCTEMAX,
B ToM uncae B [epmanun'*® u Tonkonre'®.

82. B To Bpems kak Kenesckas konseHIms 1927 ropa mpepycMaTpHBaAa, YTO OHa
[PHMEHSIETCSI TOABKO K apOHTPaXKHBIM PELIeHUSIM, BHIHECEHHBIM 'TIOCAE BCTYIIAe-
Husa B cuay [lpotokoaa 06 apburpaxmerx orosopkax [1923 roaal", B Hbio-
OpKCKO# KOHBEHIJUM HUYETO He TOBOPHUTCS O BpeMeHHBIX PaMKaX ee MPHMeHEHH.
IToproToBHTEAbHBIE MaTepHaAbl B CBA3U ¢ KoHBeHIMel, XOTS 1 He COAepXKAT KOH-
KPETHOM CCBIAKH Ha TO BpeMsi, KOTAQ TOCYAAPCTBO CTaHOBUTCS AOTOBAaPUBAIONINMCS
TrOCYAAQPCTBOM, TIOKA3bIBAIOT, YTO B OTHOIIEHMH mpumenenus Horo-Mopkckoit koH-
BEHLIMHU He YCTAHOBAGHO HHMKAKUX OTPaHMYEHUI BPEMEHHOro xapakrepa's.

B. ToproBas orosopka

83. Bropas oroBopka, KOTOPYI0 MOTYT CACAATb TOCYAAPCTBA B COOTBETCTBUH CO
crarpeii I (3), — aTo Toprosas oroBopxa. /AOroBapHBaKOIIeecs TOCYAAQPCTBO MOKET
3asBUTD, YTO OHO OyAeT mpuMeHsTh KOHBEHIMIO "TOABKO B OTHOIIEHHU CIIOPOB,
BO3HMKAIOLJUX IO AOTOBOPHBIM MAU MHBIM IIPaBOOTHOIIEHHSIM, KOTOpbIe CUMTAIOTCS

TOProOBbIMM IIO HAaIlHOHAABHOMY 3aKOHY TIOCYAQpCTBa, A€AAIOIIEro TaKoe

3asBaeHMe" ',

84. B xoae moaroroBku mpoekra cTaTb I cienmraapnsnii komurer IKOCOC pac-
CMOTpeA BOIIPOC O TOM, CAGAYeT AWl OTPAaHHYUTD chepy mpuMmeHeHns KoHBeHIMN
TOABKO apOUTPXHBIMU peIleHIsMHU [I0 TOPIOBbIM CIIOpPaM, KaK 3TO OBIAO IIpea-
yCMOTpeHO B panee nmoproroBaeHHoM MTTI npoexre Kousenuuu'®. OtmeTus, uro
HEeKOTOpPbIe CTPAHBI He IIPOBOASIT PA3AUMMSI MEXAY TPAKAAHCKMMH M TOPTOBBIMU
A€AAMI, 9TOT KOMUTET PelIuA He OIPAaHUYUBATD IPUMeHeHre Hbm-PIopKCKoﬁ KOH-
BEHIIMU TOProBbIMH criopaMu. OAHAKO IIO IMPEAAOXKEHHUIO TOAAAHACKOTO A€AeTaTa,

1390berlandesgericht [OLG] Kéln, Germany, 10 June 1976, IV Y.B. Com. Ars. 258 (1979); Hanseatisches
Oberlandesgericht [OLG] Hamburg, Germany, 27 July 1978, IV Y.B. Com. ArB. 266 (1979).

1polytek Engineering Company Limited v. Hebei Import & Export Corporation, High Court of the Hong Kong
Special Administrative Region, Hong Kong, 16 January 1998, 116 of 1997, XXIII Y.B. Com. ARB. 666 (1998).

16! Todzomosumervtivie mamepuai,, United Nations Conference on International Commercial Arbitration,
Summary Record of the Twenty-first Meeting, E/CONF.26/SR.21, p. 4.

1$2Ecan apburpaskHOe pelneHye He BbITEKAeT U3 NPABOOTHOLIEHHH, KOTOPbIE CUUTAIOTCS TOPIOBBIMHU, TO AAS
TaKOTO pelIeHUsA He MOKeT ObITh HCIIOAB3OBAH DEXHM, yCTaHaBAuBaeMbrii Hpio-Vlopkckoit KoHBeHumefl, u
[pUBeAeHHEe B HCIOAHEHHE TAaKOTO apOMTPaXHOrO pelleHns GyAeT —peryAupoBaTbCs —BHYTPEHHUM
3akoHopareabctBoM. Cwm. Philippe Fouchard, La levée par la France de sa réserve de commercialité pour l'application
de la Convention de New York, 1990 Rev. ArB. 571, 574, 579.

183 Todz0mosumervtivie mamepuaibl, AOKAap KoMHTeTa IO HCIOAHEHHMIO MEKAYHAPOAHBIX apOHTPaKHBIX
pewenuit, E/2704, E/AC.42/4/Rev.1, ctp. 9.
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CACAQHHOMY B MPEANIOCAeAHHUIT AeHb paboTsl KondepeHiuu, Toprosast oroBopka
6b1Aa AOOaBAeHA'®,

a. 3HayeHue hopMynuUPOBKU “NpaBoomMHoOWEHUS, KOmopble
cqumaromcsa mopeosbiMU N0 HAUUOHAbHOMY 3GKOHY 20Ccydapcmaa,
desiarowe2o maxkoe 3asasieHue”

8S.  Ecau rocypapcTBO AeAaeT TOPrOBYIO OTOBOPKY, 3TO TOCYAAPCTBO IPUMEHseT
Hpto-V0pKCKyH0 KOHBEHIMIO TOABKO B OTHOLIEHHH CIIOPOB, BO3HUKAIOMIHX 110 "Tpa-
BOOTHOIIIEHHSIM, KOTOPbIe CYUTAIOTCSI TOPTOBBIMH II0 HAI[IIOHAABHOMY 3aKOHY TOCY-
AApCTBa, AeAarorero Takoe 3asBaeHue'. CyAbl HCTOAKOBBIBAAU Cdepy OXBaTa 9TOMH
popMyAarpoBKH Kak BecbMa mupokyro'®. Hampumep, cys B MHAUM IOHSA ee Kak
MMEIOIIYI0 "CaMblil MHUPOKUE CMBICA" U OXBATBIBAIOIIYIO "BCE AGAOBBIE M TOPIOBbIE
oreparuu B AK06bIx ux popmax"'®. Opun cya B Coepnrennsix IlItaTax Taxoke cuea,
4TO IOHSTHE "TOProBble PABOOTHOMIEHHS SIBASIETCS] IIMPOKMM, OTMETHUB, YTO €0
IIeAb — AWIIb "MCKAIOUHTD ApOUTpPaXKHbIE pelleHHs], CBSI3AHHbIE C CYIPYKeCKUMHU U

APyruMH 6BITOBBIMHU B3aHMOOTHOIIEHUAMH, IIOAUTHIE€CKN MOTHBHPOBaHHbIE ap61/1-

Tpa)kHble pelleHUus U TOMY mopobHoe"'?.
P P Y IIOA

86. AAs mpuMepa B KauecTBe TOPIOBbIX OBIAN YKA3aHBI CAEAYIOIIIe [IPABOOTHO-

LIEHVS: KOHTPAKT HA 3aKYIIKy 3ePHOBBIX ®, uapTep-mapTus'®, KOHTpaKkT Ha OKasa-

170

HYe KOHCYABTATHBHBIX YCAYT'’’, KOHTPAKT Ha OTrpy3Ky ToBapoB'’!, coraamenue o

paspeAe UMYIECTBa X KOMMEPYECKOTO IIPEAIPUSTHA' 7%, COrAQIIeHre O COBMECTHOM
NPEANIPUSTUN 110 CO3AQHHIO M OKCIIAYaTALMU CETU MAarasiHOB'’>, AOTOBOP O HaiiMe

164T0ANAHACKHIT AGACTAT YTBEPXKAAA, UTO TeKCT KOHBEHIIIH, KOTOPBIi He IO3BOAUT TOCYAAPCTBAM OTPAHHIHBATD
HPI/IMeHeHI/Ie KOHBEHHI/II/I TOPFOB])IMPI CHOPHMH, MOXKET BbI3BATh GOABHII/IE TPYAHOCTH B CTpaHaX, B KOTOP])]_X
TOproBoe IpPaBO OTAWYAETCS. OT IPAKAAHCKOTO IpaBa, Kak, Harpumep, ®panuus, Beabrus u Typums. Cm.
nodzomosumenvtvie mamepuaavt, United Nations Conference on International Commercial Arbitration, Summary
Record of the Twenty-third Meeting, E/CONF.26/SR.23, pp. 7, 12.

1%Michael Pryles, Reservations Available to Member States: The Reciprocal and Commercial Reservations, B:
ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK
CONVENTION IN PrACTICE 161, 178-79 (E. Gaillard, D. Di Pietro eds., 2008).

18Union of India and ors v. Lief Hoegh & Co. and ors., High Court of Gujarat, India, 4 May 1982.

7Island Territory of Curacao v. Solitron Devices, Inc,, Court of Appeals, Second Circuit, United States of
America, 14 February 1973, 356 E. Supp. 1.

18 West Plains Company v. Northwest Organic Community Mills Co-operative Ltd., Queen’s Bench for Saskatchewan,
Canada, S May 2009, 2009 SKQB 162.

1998 wiss Singapore Overseas Enterprises Pvt Ltd. v. M/V African Trader, High Court of Gujarat, India, 7 February
2005, Civil Application No. 23 of 2005.

170R M. Investments & Trading Co. v. Boeing Co., Supreme Court, India, 10 February 1994, 1994 AIR 1136.

! European Grain and Shipping Ltd. v. Bombay Extractions Ltd., High Court of Bombay, India, S November
1981, AIR 1983 Bom 36.

"> Harendra H. Mehta, et al. v. Mukesh H. Mehta, et al., Supreme Court, India, 13 May 1999, 1999(3) SCR 562.

13 Trevino Hernandez, S. de R.L. de CV. v. Smart & Final Inc., District Court, Southern District of California,
United States of America, 17 June 2010, 09-cv-2266 BEN (NLS).
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MOPHKOB174, AOI'OBOp O pe€OpraHM3alliy KOMIIAHHMH M BBIKYII€ KOHTPOABHOI'O ITaKE€Ta

'73, AOTOBOP O CTPOHTEABCTBE 3aBOAQ 10 IIPOU3BOACTBY HUTPO-

AKIUH aKITMOHEepaMH
pocdaTos'”® u ciop MesKAy aKLHOHEpaMU KOPIIOPALIMH 110 TOBOAY IOCTYIIACHHI OT
177

$OHAOBBIX cpAeroK' .

87. B cBOW0 OuepeAb, B OAHOM AeA€ MHAMVCKHUIL CYA MOCTAaHOBUA, YTO KOHTPAKT
Ha [IOCTABKY TeXHMYECKHX 3HAHMIT U HABBIKOB 32 BOBHATPAXXACHHE He SBASIACS TOP-
roBsM poroBopom'’. B apyrom caydae cys TyHuca peuma, 4To KOHTPAKT Ha apXu-
TEeKTYpPHYI0 IIAQHHPOBKYy KypOpTa He OBIA TOPIOBBIM IO TYHHCCKOMY
3aKoHOAATeAbCTBY'”’. B eme opHOM caydae cys Coepnnennsix IlltaToB mpumrea x
BBIBOAY, YTO CIIOP, BBITEKAIOLIHII U3 CYAeOHOTO pa3bHpaTeAbCTBA C LIEABIO AUCKBA-
AMQUKALUY IOPHCKOHCYABT, He OBIA TOPrOBBIM IIO CBOEMY Xapakrepy'™.

b. 3HayeHue copmynuposku “no 0020B0PHLIM UAU UHbIM”

88. B cypax BO3HHKaA BOIIPOC, BKAIOYAET AM pOPMYAUPOBKA "II0 AOTOBOPHBIM HAH
UHBIM" TPeOOBAHUS U3 ACAMKTA.

89.  CyAbl IPUXOAMAH K BBIBOAY, YTO CAOBOCOYETAHHE "TI0 AOTOBOPHBIM UAH MHBIM"
AEVICTBUTEABHO OXBATBIBaeT AeAMKTHL. Hampumep, AneAAsIinoHHBI cys AABOEpTHI,
Kanapa, nocranosua, uto Konsenuusa "pacipocrpansier cdepy [cBoero] aeiicrsus
Ha OTBETCTBEHHOCTD 3 IPAXKAAHCKUE [IPABOHAPYLIECHMUS, IIPU YCAOBHH 4TO OTHO-
IIeHNUs], KOTOPble MPUBOAST K BOSHUKHOBEHHIO OTBETCTBEHHOCTH, MOXKHO CIIPABEA-
AUBO Ha3BaTb TOProBeIME". 10 MHEHHIO CyAQ, yTBEP)KAEHHE O TOM, YTO KOPIIOPALIHs
BCTYIIHAQ B CTOBOP CO CBOMMHE AOYEPHUMH KOMIIAHHSIMU C LIeAbIO IPUYMHUTD YIepo

74Nurettin Mayakan v. Carnival Corporation, District Court, Middle District of Florida, Orlando Division,
United States of America, 8 April 2010, 6:09-cv-2099-Orl-31DAB; Aggarao v. MOL Ship Management Company
Ltd,, Nissan Motor Car Carrier Company, Ltd,, trading as Nissan Carrier Fleet World Car Careers, Court of Appeals,
Fourth Circuit, United States of America, 16 March 2012, 675 E.3d 355; Bautista v. Star Cruises and Norwegian
Cruise Line, Ltd., District Court, Southern District of Florida, United States of America, 14 October 2003, 286
F. Supp. 2d 1352; Ernesto Francisco v. Stolt Achievement MT, Court of Appeals, Fifth Circuit, United States of
America, 4 June 2002, 293 E3d 270; contra Wilfredo Jaranilla v. Megasea Maritime Ltd., Prankar Maritime S.A.,
Greece and Kouros Maritime Enterprises, District Court, Eastern District of Louisiana, United States of America,
12 October 2001,171 F. Supp. 2d 644.

7S Anthony N. LaPine v. Kyocera Corporation, District Court, Northern District of California, United States of
America, 22 May 2008, C 07-06132 MHP.

78 Fertilizer Corp. of India v. IDI Mgmt. Inc., District Court, Southern District of Ohio, United States of America,
9 June 1981, 517 F. Supp. 948.

"7’Louise Henry v. Patrick ]. Murphy, District Court, Southern District of New York, United States of
America, 8 January 2002, M-82 (PART 1 JFK), XXVII Y.B. Com. Ars. 863 (2002).

8Kanoria Chemicals & Industries v. Josef Meissner GmbH & Co. and anor., High Court of Calcutta, India, 1 January
1986, Suit No. 93 of 1984.

"Taieb Haddad v. Hans Barett, Société d’Investissement Kal, Supreme Court, Tunisia, 10 November 1993, XXIII
Y.B. Com. Ars. 770 (1998).

189R3 Aerospace v. Marshall of Cambridge Aerospace Ltd., District Court, Southern District of New York, United
States of America, 29 May 1996, 927 E. Supp. 121.
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HEKOeMy AHMILy, GbIAO CBSI3AHO CO CIIOPOM, "BO3HHKIIMM IO AOTOBOPHBIM UAH HHBIM
TOPIOBbIM IIpaBoOTHOMeH MM '®,

90. AmnaaoruyssiM 06pasoM, Bricoxuit cya Aean mocraHoBua, yro KonseHuus
MPUMEHSIETCS K "CIIOpaM, BO3HMKAOIIUM 10 AOTOBOPHbIM Stricto sensu MAM MHBIM
[PaBOOTHOIIEHNUSIM, €CAM OHH CIMTAIOTCS TOPTOBBIMU COTAACHO BHYTPEHHEMY 3aKO-
HOAATEABCTBY IOCYAAPCTBA, ACAAIOLIETO TaKoe 3asBaeHne" '™,

91. IlpereaeHTHOE IPaBO B IIOAHON Mepe COTAACYeTCS C N0020MOBUMEAbHbIMU
mamepuaramu'®.

'81Kaverit Steel v. Kone Corp., Court of Appeal of Alberta, Canada, 16 January 1992, ABCA 7.

'82Gas Authority of India Ltd. v. Spie Capag SA and others, High Court of Delhi, India, 15 October 1993, Suit
No. 1440, IA No. 5206. Cm. also European Grain and Shipping Ltd. v. Bombay Extractions Ltd., High Court of
Bombay, India, 5 November 1981, AIR 1983 Bom 36.

1%3B xoae pabOTBI Ha IPOEKTOM TOPTOBOI OTOBOPKH AeAeraT 13 [peruu mpeAAOXHA BKAIOYHTD GOPMYyAHPOBKY
"B AOIIOAHEHHE K CIIOPaM, BO3HHKAIOUMM IO TOPIOBBIM AOrOBOPaM, CIIODbI, BOSHMKAIOIIE IO TOPIOBBIM
obszareapcrBaM ex delictu and quasi ex delictu". Cm. nodzomosumesvvie mamepuassi, Recognition and Enforcement
of Foreign Arbitral Awards, Comments by Governments on the draft Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, E/2822/Add.2, Annex I, p. 1. Aeaerar u3 Mrasuu npeasoxua
HCIIOAB30BATh TEPMHH "OTHOIIEHHS BMECTO TEPMHHA 'AOrOBOP", C TeM 4TOOBI "OXBATHTH KAK AOTOBOPHbIE, TAK K
BHeporoBopHsie cropsl’. Cwm. nodzomosumenvuvie mamepuasrv,, United Nations Conference on International
Commercial Arbitration, Summary Record of the Twenty-first Meeting, E/CONFE.26/SR.21, p. 16. Aeaerar u3
Coepunersoro KopoaeBcTsa MpeAAOSKHA elile OAHY TIONPABKY — BKAIOUHTD CAOBA "AOTOBOPHBIM HAM HHBIM' IIepeA
CAOBOM "IIPaBOOTHOIIEHHUsIM", ¥ 9Ta OpaBKa Gviaa npuusita Kondepenrmert. Cu. nodzomosumervivie mamepuaist,
United Nations Conference on International Commercial Arbitration, Summary Record of the Twenty-third
Meeting, E/CONF.26/SR.23, p. 11.



Cratba II

1. Kaxpaoe Aorosapusaromeecss locypapcTBO IIpu3HAeT IHICBMEHHOE
CcorAamieHue, o KOTOPOMY CTOPOHBI 00SI3yIOTCS IIepeAaBaTh B apOUTpax Bce
HAH KaKHe-AUOO CIIOpbI, BOSHHUKIIKE A MOTYIIMe BO3HUKHYTh MEXAY HUMH
B CBSI3U C KAKUM-AHOO KOHKPETHBIM AOTOBOPHBIM MAH MHBIM IIPAaBOOTHOIIe-
HUeM, OOBEeKT KOTOPOIO MOXeT OBITh IIPEAMETOM apOHTPaXKHOTO
pasbupareabcTBa.

2. Tepmun "mECbMeHHOE COTAAIIeHHe" BKAIOYAET apOUTPAKHYIO OTOBOPKY
B AOTOBOpE HMAM apOUTPaKHOE COTAANIEHHE, IIOATICAHHOE CTOPOHAME HAH
coaepikalieecst B 0OOMeHe IHCbMaMU HAM TeAeTPaMMaMU.

3. Cya Aorosapusatomerocst [ocypapcTBa, ecAn K HeMy IOCTYIAeT UCK IO
BOIIPOCY, ITO KOTOPOMY CTOPOHBI 3aKAIOUHAM COTAANIEHHeE, IPeAyCMaTpUBae-
MO€ HaCTOsIIIel CTaTbel, AOAKEH, IO IPOChOe OAHOM U3 CTOPOH, HAIIPABHUTh
CTOPOHBI B apOUTPAK, €CAH He HANMAET, YTO YIOMSHYTO€E COTAAIIEHHe HeAel-
CTBUTEABHO, YTPATHAO CHAY MAM He MOXKET OBITH HCIIOAHEHO.

MoprotoButenbHbie MaTepuabl

Iodzomosumenvrvie mamepuaavt o cratbe 11, mpursaroit B 1958 roay, copepkarcst
B CAGAYIOIIMX AOKYMEHTaX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npueeaeﬂuu 8 UCNOAHEHUEe UHOCIPAHHbLX ap6u—
MpPaXrcHvLX pemeﬂuﬁ U 3amevarus npasurmesbcms u opaaHusauuﬁ:

o Aoxaap Komurera mo MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
Huit: E/2704 u npuaoxeHue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[PAaBUTEABCTB U OPraHM3ALMI, KACAIOIHMECs IPOEKTa KOHBEHIJMH O MPHU3HA-
HUM ¥ TIPUBEACHMH B UCTIOAHEHHe MHOCTPAHHBIX apOUTPAKHBIX pelleHwuit):
E/2822, Annexes I-1I; E/2822/Add.1, Annex I; E/2822/Add.2, Annex
E/2822/Add.4, Annex I; E/2822/Add.5, Annex I; E/CONF.26/3/Add.1.
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Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

ITonpaBku K IIPOEKTY KOHBEHIUM, IPEACTABACHHbBIE IPAaBUTEAbCTBEHHBIMH
aeaeramuamu:  E/CONE.26/7; E/CONF.26/L.8; E/CONF.26/L.17;
E/CONF.26/L.18; E/CONFE.26/L.20; E/CONF.26/L.22; E/CONF.26/L.31;
E/CONF.26/C.3/L.1; E/CONF.26/L.34.

Cpasrenue npoekTos, oTHOCAmMxcs K cTaTbam III, IV u V nmpoexTa xoHBeH-
uuu: E/CONE.26/1.33.

Statement submitted by the Observer of the Hague Conference on Private
International Law (3a5[BAeHI/Ie, IIPEACTaBACHHOE HabaropareaeM oT laarckoit
KOHpEPEHITNHU 0 MeXAYHAPOAHOMY JaCTHOMY npaBy): E/CONEF.26/L.36.

AaabHerimie MOMPaBKY K IPOEKTY KOHBEHIIUH, IIPEACTABACHHBIE IIPABHTEAD-
crBeHHbIMU Aeaeranuamu: E/CONFE.26/L.40.

Texcr AOIIOAHHUTEABHOTO IIPOTOKOAA O AEHCTBHUTEABHOCTH apOHTpPaXKHBIX
COTAQIIeHNI, IpeAcTaBAeHHbI Paboueit rpymmoit N 2: E/CONE.26/L.52.

IlonpaBkyu MpaBUTEABCTBEHHBIX AEA€TAIlMH K IIPOEKTaM, NPeACTaBAEHHBIM
pabouynMMH IpPYIIAMH, U AOIOAHHTEAbHble IIpeAAaraeMble  IPOEKTHI:
E/CONE.26/L.45; E/CONE26/C.3/L.3; E/CONF.26/L.53;
E/CONEF.26/L.54.

Ipunsreii KoHdepeHimeil TeKcT HOBON CTAaTbH, KOTOpash AOAXKHA OBITh
BkatoueHa B Konsennuio: E/CONFE.26/L.59.

Texcr KoHBeHIMM O IPU3HAHMHI U IPUBEACHHUH B UCIIOAHEHHE HHOCTPAHHbIX
apOUTPaKHDIX PeLIeHNEl, IPUHATHIA B KA9€CTBE IPEABAPUTEABHOTO PEAAKIIH-
onnbiM komuretom: E/CONF.26/L.61; E/CONF.26/8.

Kpamxue omuemuot:

Summary Records of the Seventh, Ninth, Eleventh, Twelfth, Thirteenth,
Fourteenth, Seventeenth, Twenty-first, Twenty-third and Twenty-fourth
Meetings of the United Nations Conference on International Commercial
Arbitration (Kparkie OTYeTBI O CeABMOM, AEBATOM, OAMHHAAIIATOM,
ABEHAALIATOM, TPHUHAALIATOM, UeTBIPHAALIATOM, CEMHAALIATOM, ABAALIATh
[IEPBOM, ABAALIATh TPETheM U ABAALIATh YeTBepTOM 3aceparusx Kondepennuu
Opranusanuun  O6bepnHenHpix Hanuii mo MeXAYHAPOAHOMY TOPrOBOMY
apbutpaxy): E/CONFE.26/SR.7; E/CONF.26/SR.9; E/CONF.26/SR.11;

E/CONF.26/SR.12; E/CONF.26/SR.13; E/CONF.26/SR.14;
E/CONF.26/SR.17; E/CONF.26/SR.21; E/CONF.26/SR.23;
E/CONF.26/SR.24.

Summary Record of the Fourth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparxuit oTuer o yerBepTOM 3acepa-
Hun KomuTeTa 10 MCIIOAHEHHIO MeXAYHAPOAHBIX apPOUTPAXKHBIX pPelleHHil):
E/AC.42/SR.4.
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(Aoxyments! umerorcs B Muteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NPaBo M 6Gubanorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

BBeaeHue

1. Crarss II peryaupyer npusHaHue U IPUBEACHIE B HCIIOAHEHHE apOUTPAKHBIX
coraamenuit. Ilpu BbIOAHeHMH OIpeAeAeHHBIX YCAOBMH cTaTbs II mpeapmuchiBaeT
AOTOBApUBAIONIUMCS TOCYAAPCTBAaM IIPU3HABATh MUCbMEHHOE COTAAIeHHe O Iepe-
Aade CIIOpPOB B apOUTPaXX U IPUBOAUTH B UCIIOAHEHHE TaKOe COTAAIIEHHe, HAllpaB-
ASISL CTOPOHBI B apOUTpax.

2. TlepBOHAYaABHO TIPEAIIOAAraAOCH OTPAaHUYHTH cdepy oxsara Hpro-Hopkckoit
KOHBEHIIUY NIPU3HAHMEM U IPUBEACHHEM B MCIIOAHEHNE apOUTPAKHBIX PELIeHHUI 1
HCKAIOUNTD U3 Hee apburpaxkusie coraamenus'®. XoTs BOIPOCHI, CBI3aHHbIE C A€l
CTBUTEABHOCTBIO apOUTPAKHBIX COTAALIECHHUT, BOBHUKAAN B KOHTEKCTE 0OCYKACHUI
IpoOAeMBI MIPU3HAHMS U [IPUBEAEHHS B HMCIIOAHEHHE apOUTPaXKHBIX PelIeHU B
cBsizu co crarbamu IV (1)(b) u V (1)(a) Kousenuuu'®, Toasko B xope Kondepen-
puu Oprauusanun O6bepnHeHHbIx Harpil o MexxAyHapOAHOMY TOPrOBOMY ap6u-
TPaXXy, CO3BAHHON AASL IIOATOTOBKM U IpuHsTHsd KoHBeHuuu, T. €. MeHee 4eM 3a
TPU HepeAU A0 IpuHaTHs KoHBeHIMH, paspaboTYnKY pelrAr BKAIOYUTD KOHKPeT-
HOe IIOAOKEHUE O [IPU3HAHUK U NPUBEACHUH B UCIIOAHEHHE apOUTPAsKHBIX COTAA-
urennit'®. K ToMy BpeMeHH GOABIIMHCTBO APYTHX IIOAOXKEHHI YKe OBIAU IIPUHSATHI,
U OHU He OBIAY H3MeHEHbI, C TeM YTOOBI OTPA3UTh ITO CAEAAHHOE II03AHee A0DOaB-
Aenne'”. D10 00BsICHAET, TOYEMy [IPU3HAHVE ¥ [IPUBEACHNE B UCIIOAHEHNe apOu-
TPAXKHBIX COTAALICHUI He YIOMHUHAeTCs B Ha3BaHuU KOHBeHIIMY MAY B KaKUX-AHG0
HHBIX ITOAOXKEHHSIX, B TOM 4HCAe B cTaThsx | u VIL

3. Hanpuwmep, B crarbe I (1), rae onpeaeasiercst cdepa npumenenns Konsenimy,
apbuTpaxkHble COTAAmeHMs He 3arparuBaioTcs. OAHAKO TOProBasi OrOBOPKa
B cratbe 1 (3), KoTOpas OTHOCHUTCA K "CIOpaM, BOHHKAIOIIMM MO AOTOBOPHBIM HAU
HHBIM IIPABOOTHOLIEHHSIM', OXBATBIBAeT, IO ee COOCTBEHHOMY OIpeAeAEHHIO,

184TTodcomosumenvtoie mamepuarb, Aokaap KomureTa IO HCIOAHEHHIO MeSKAYHAPOAHBIX apOHUTPaKHBIX
pewenuii, /2704, E/AC.42/4/Rev.1, crp. 7, mynkrst 18-19. TIpepsoskerns Ioabmu (E/CONF.26/7) u Ilsenun
(E/ CONF.26/L.8), KACAIONHECS] AOOABACHMSI TOAOXKEHHS O AEHCTBHTEABHOCTH AapOMTPAXXHBIX OTOBOPOK,
06CY)KAQAKICH B XOAE CEADMOTO U ACBATOrO 3acepaHnit KoHpepeHLuy, HO B KOHEYHOM CUYeTe ObIAM OTKAOHEHDL

185TTodz0mosumenvrvie mamepuaas, United Nations Conference on International Commercial Arbitration,
Summary Records of the Eleventh (E/CONF.26/SR.11, pp. 7-12), Twelfth (E/CONF.26/SR.12, pp. 3-6),
Thirteenth (E/CONF.26/SR.13, pp. 4-7 and 9-11), Fourteenth (E/CONFE26/SR.14, pp. 4-5 and 7-9),
Seventeenth (E/CONF.26/SR.17, pp. 4-6) Meetings.

86T Todz0mosumenvtvie mamepuaie,, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-first Meeting, E/CONE.26/SR.21, p. 17. Cm. E/2822 Annexes I and II.

$71bid.
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apbHUTpaXKHbIe COTAAIIEHHMS, O KOTOPBIX roBopHTCs B cTarbe II. C Apyroit cTopoHs],
B KoHBeHI[M IpsIMO He peryAHpyeTCs BOIIPOC O TOM, IpHMeHsercs: Au mutadis
mutandis orosopka o B3aumHoctu B cTatbe I (3), KoTOpas oTHOCUTCA K "HpH3Ha-
HUIO U TIPHBEACHHIO B MCIIOAHEHHe apOUTPaXKHBIX PelIeHNH, BHIHECEHHBIX [...| Ha
TEPPUTOPHU  Apyroro Aorosapusaromerocsi locyaapcTBa’, K apOUTpaKHBIM
COTAQIICHHSM.

4. HekoTopble CyABI TIPHBOAST apTyMEHTHI 1O aHAAOTHH co cratbeil I (1), uto
KoHBeHIMsI IPHMEHSIETCSI TOABKO K TeM apOHTPasKHbIM COTAAIIEHHSM, B KOTOPBIX
IPEAYCMOTPEHO MECTO IpebBIBAHUS B KAKOM-AMOO MHOM TOCYAAPCTBE, HEXEAH
FOCYAAPCTBO CYAQ, PAcCMaTpUBAIOLIErO AaHHBIA crop'®. Hekoropsle koMMeHTa-
TOPBI IIOAAEPYKAAU TAKOE TOAKOBaHMe'®.,

S.  Apyrue KOMMEHTATOPbI BBICKA3bIBAAU IIPEAIIOAOKEHHE O TOM, 4TO cTaTbs II
IIpeAHAa3HAYeHA AAS IPUMEHEeHHS K IIPU3HAHUIO U IIPHBEACHHUIO B HUCIIOAHEHHE BCeX
apOUTPAXKHBIX COTAAIIEHMUTT, HE3aBICUMO OT MecTa IpeObBaHist. OAUH U3 KOMMeH-
TaTOPOB, HAIlpUMep, YKa3blBaeT Ha TO, YTO mpeproxkeHue Vspanas (koTopoe 6p1a0
3aTeM HECKOABKO M3MeHeHeHO VTaameit) 0 BKAOUeHNHU 06Imeil OrOBOPKH, TO3BOASL-
IOllell TOCYAQPCTBAM He IMPHMEHSTh CTarhio Il B ONpeAeAeHHbBIX CHTyalLHsx, ObIAO
oTka0HeHO B xoae Kordepenmmu. CooTBeTCTBEHHO, 9TO He OCTaBASeT COMHEHHMI
B OTHOIIEHHH HaMepeHwHit paspaborunkos Hpo-Mopkckoil KOHBEHIHH, 3aKAKOYaB-

IMIHUXCS B TOM, YTO CTaTbA 1I AOAJKHA OXBAaTbIBATh KaK BHYTPEHHHE, TaK H MEKAyHa-

I‘;IIQO

pOAHDBIE CHTyaluH 0e3 KaKMX-AMOO orpaHmdeHuit'”’. ApPyroil oKCIIepT U3 4HCAQ

IepBLIX KOMMeHTaTopoB KoHBeHIMM Takoke BRICKA3bIBAA MHEHHMe, YTO cTarbs 1L, B
oranure oT YKeHeBCKOro IMpOTOKOAa 00 apOUTpakHbIX oroBopkax 1923 ropa, He
TpebyeT pacIpOCTpaHeHUsI HA CTOPOHbI IOPHCAMKIIMK PA3AUYHBIX AOTOBAPUBAIO-
LIUXCSI FOCYAQPCTB, B CHAY Y€r0 AQHHOE IOAOXKEHHEe HMeeT ofmjee IpuMeHeHue''.
Apyrue KoMMeHTaTOpbI oAaraan, uto Hpro-MlopKckas KOHBEHIHS He IIpecAeAyer
IIeAd KaKMM-AHOO 00Opa3oM TEPPUTOPHAABHO OTPAHHYUTb Cpepy NIpHMeHEeHHs B

188K averit Steel and Crane v. Kone Corp., Alberta Court of Queen’s Bench, Canada, 14 May 1991; Compagnie
de Navigation et Transports S.A. v. MSC Mediterranean Shipping Company S.A., Federal Tribunal, Switzerland,
16 January 1995; Federal Tribunal, Switzerland, 21 March 1995, 5C.215/1994/lit; Federal Tribunal, Switzerland,
25 October 2010, 4 A 279/2010; X v. Y, Federal Tribunal, Switzerland, 9 January 2008, 4A_436/2007.

1%9Reinmar Wolff, Commentary on Article II, B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 85, 99-104 (R. Wolff ed.,
2012); ICCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
Jupaes 19 (P. Sanders ed., 2011); Jean-Francois Poudret, Gabriel Cottier, Remarques sur lapplication de IArticle
II de la Convention de New York, 1995 ASA BuLL. 383, 384.

1%°Eugenio Minoli, L'Italie et la Convention de New York pour la reconnaissance et l'exécution des sentences arbitrales
étrangeéres, B: INTERNATIONAL ARBITRATION LIBER AMICORUM FOR MARTIN DOMKE 199, 203 (P. Sanders ed.,
1967). Cwm. Taxoke ITodzomosumenstsie mamepuaret, United Nations Conference on International Commercial
Arbitration, Summary Records of the Twenty-first Meeting, E/CONFE.26/SR.21, p. 14, 3ameuaH¥ist IIpeACTaBUTEAS
Hopseruu oTHOCHTEABHO TOTO, YTO "BaXKHOE 3HaYEHHe HMeeT OTOBOPKaA 0 ToM, yTo KoHBeHIust GyaeT mprMeHsThCs
K CIOpaM, HOCSIIUM MEXAYHapOAHBIA Xapakrep', W IpeAcTaBureAst VITaAnnm OTHOCHTEABHO TOTO, 4TO "ero
[PeAAOSKEHHE TIPECAEAYeT LeAb obecreuntp, uro6bl KOHBeHINS He NpPUMEHSAAch K CIIOpaM, He HOCSIIUM
MEKAYHAPOAHbIN XapakTep'.

191Brédéric-Edouard Klein, Autonomie de la volonté et arbitrage (suite et fin), 1958 R.C.D.LP. 479, 491.
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CBSI3U C apOUTPOKHBIMH  COTAAUICHHSIMH, [OANAAQIOLMMU I0A  AEHCTBHE
crarsu 1'%,

6. AmHarormyHbIM 00pasoM, Bricokuit cyp AeAM MOCTaHOBHA, YTO, Ha IEPBbII
B3IAsIA, B cTarbe I HeT "IIPSIMBIX MAM IIOAPAa3yMeBaeMbIX OTPAHUIEHHI HAU CAEPIKH-
BAIOLIUX [IOAOXKEHHUI, KOTOPbIE IIPEAYCMATPUBAAK Obl IPU3HAHME U [IPHBEACHHE B
HCIIOAHEHHE TOABKO TeX apOHTPaXKHBIX COTAAIIEHHE, KOTOPbIe IIPUBOAST K BBIHECe-
HUIO apOUTPAKHBIX pellIeHNiT HHOCTPAHHBIMU CyAaMH. TakOe TOAKOBaHIe He MOXeT
IPUMEHSTbCS K YKA3aHHOM CTaTbe, IOCKOABKY 9TO HPOTHUBOPEYHAO OBI AyXy U
xapakrepy Konpennuu'. Cya mpumea K BbiBoAy, uto "Hbro-Mopkckas KoHBeHIus
OyAeT PUMEHSThCS K apOUTPAKHOMY COTAALICHHIO, €CAH B HEM €CTb HHOCTPAHHbIIT
9AEMEHT HMAM ACIIEKT, CBSI3AHHBIA C MEXAYHAPOAHON TOPIOBAEH U KOMMeEPYECKOM
AESITEABHOCTDIO, AKE eCAH TaKOe COTAALIeHHe He IIPHBOAUT K BBIHECEHHIO apOu-

TPa>KHOTO PelIeHHs] HHOCTPAHHBIM CYAOM |[...]"'

. Taxoit ke OAXOA OBIA IIPHUHAT
cyaamu Coepnnennsix Illtaros B coorBercTBun ¢ PepepasbHBIM 3aKOHOM 06 apbu-
Tpaxe u Hpro-Mopkckoit konsennueii'™. OpaHiysckie CyAbl Takke MPHAEPKHU-
BAlOTCs MHeHUs,, YT0 KOHBEHIMSI AOAKHA IPUMEHATHCA B CAyYae OCIAPUBAHMS
HAAWYMS VAW AEHCTBUTEABHOCTH apOUTPasKHOIO COTAALIEHMsS M YTO 9TO HUKOUM
06pa3om He orpaHnYMBaeTCs $OPMYAMPOBKON crarhu ['%°.

7. Crarps II peryaupyer $opMy U IOCAEACTBHS NPUMEHEHUS apOUTPasKHBIX
coraamenwuit. Crarps 11 (1) Tpe6yeT oT KaXKAOTO AOTOBAPHBAIONIErOCS TOCYAAPCTBA
[PY3HABATh 'TIMCHMEHHOE COTAALIeHKe", B COOTBETCTBUM C KOTOPHIM CTOPOHbI 06s-
3YIOTCSI [IepEAABaTh CBOHM CIOPBI B apOUTPaX. DTO MOAOKEHHE TOAKOBAAOCH KaK
YCTaHABAMBAIOLIee [PE3YMIILIIIO AHCTBUTEABHOCTH apOUTPAKHBIX COrAaIeHuir' .
Crarps 1 (2), koTopas peryaupyer ¢popmy "MHCHMEHHOTO COTAAUIEHHS", OXBATbI-
BaeT AI00O€ COTAALIeHHe, "TIOAIINCAaHHOE CTOPOHAMHU HAM COAEpIKallleecsl B OOMeHe
[IMCbMaM¥l HAU TeAerpaMMaMu’.

8. Uro6b1 0becrieunts cobAIOACHNE APOUTPKHBIX coraamenuit, crarbs 11 (3) Tpe-
6yeT OT HAIJMOHAABHOTO CyAQ, 3AHUMAIOLIErOCsI BOIPOCOM, KOTOPBIH MOAIIAAAET TIOA
AEHCTBHE apOUTPAKHOTO COTAAIIEHHS, HALIPABASTD CTOPOHBI B apOUTpax, "ecAu He
HalAeT, YTO YIOMSIHyTOE COTAALIEHHE HEAEHCTBUTEABHO, YTPATUAO CHAY HAHM He
MOXeT ObITh HCIOAHEHO'. OCHOBOIIOAQTAIONIHI MPHHIIUI, COTAACHO KOTOPOMY

2Cwm., nanpumep, Philippe Fouchard, La levée par la France de sa réserve de commercialité pour lapplication de
la Convention de New York, 1990 REV. ARB. 571, rae IPHBOAUTCS AOBOA, YTO BBHAY cHsitus Opaniumeit Toprosoii
oroBopkH crarbsi 1l mprMeHseTcst KO BCeM apOUTPaKHBIM COTAALICHHSIM.

193Gas Authority of India Ltd. v. SPIE-CAPAG SA and ors, High Court of Delhi, India, 15 October 1993, Suit
No. 1440; IA No. 5206.

194Fred Freudensprung v. Offshore Technical Services, Inc, et al., Court of Appeals, Fifth Circuit, United States of
America, 9 August 2004, 03-20226.

1958ociété Bomar Oil NV. v. Entreprise tunisienne dactivités pétroliéres (ETAP), Court of Appeal of Versailles,
France, 23 January 1991, noarBepxaeH0 pemenneM 110 AeAy Société Bomar Oil NV, v. Entreprise tunisienne d activités
pétroliéres (ETAP), Court of Cassation, France, 9 November 1993, 91-15.194.

1% ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciaL INTERPRETATION 156 (1981); ICCA's GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK
CONVENTION: A HANDBOOK FOR JuDGES 37 (P. Sanders ed., 2011).
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CTOPOHBI apOUTPAKHOTO COTAAIIEHHSI AOAKHBI CODAIOAATH CBOE O0O53aT€AbCTBO
IepeAaBaTh B apOUTPaXk AI06OI CIIOP, MOATIAAQIOIINIL TIOA AEFICTBHE MX apOUTpax-
HOTO COTAQUIEHUS], IPETBOPSIETCS B SKU3Hb GAAroAapsi 06s3aTeAbHOMY TPe6OBaHMUIO
K HAIMOHAABHBIM CYAAM HAIIPABUTb CTOPOHBI B apOUTPaXK, €CAU CYAY IPEACTABACHO
AeficTBylolee apburpakHoe coraamenue. OTCIOAQ CA€AyeT, YTO HAIJMOHAAbHbBIE
CyABL He MMEIOT IPaBa 3aCAYIIMBATH TaKUe CIIOPHI IO CYIjecTBY. B cooTBeTcTBHM C
IPUHIUIIOM COGCTBEHHOIO OIPEAEACHHS [OACYAHOCTH, KOTOPBII IIPEAOCTABASIET
ap6uTpaM IPaBO BEIHOCHTD PellleHre OTHOCHTEABHO CBOEH COOCTBEHHOI KOMIIETEH-
LU, OCIIAPUBAHAE HAAMMMSL MAU AEHCTBUTEABHOCTH apOUTPAXHOIO COTAALICHHS
He IPEILITCTBYeT HAYaAy TPETEHCKUM CYAOM apOUTpaXHOro pasbupareabcrsa'”’.

9. TlpuHuMmasi IPUHLHUI COOCTBEHHOTO ONPEACAEHHS MOACYAHOCTH, HAIIHOHAAB-
Hble CYAbI HE OTKa3bIBAIOTCSI OT CBOErO IPaBa PACCMOTPETh BOIPOC O HAAMYHMHU U
AEHCTBUTEABHOCTH apOUTPKHOTO COTAAIIEHNIS], IOCKOABKY OHHU HCIIOAB3YIOT CBOE
[IPaBO AOCKOHAABHO H3YYUTh apOUTPAXKHOE COTAALIEHHE B KOHIle apOUTpaKHOM
[POLIeAYPBL ITOCAE BbIHECEHUS TPETEHCKUM CYAOM apOUTPaXKHOroO pemeHus. Bos-
HHKAeT BOIPOC, MOTYT AW HAIMOHAABHBIE CYABl — HA 9Talle, IPEALIECTBYIOLIEM
BbIHECEHHUIO aPOUTPAKHOTO PELIeHNs], — B IOPSAKE BBIIIOAHEHHUsI CBOETro 06s3aTeAb-
CTBa HAIPaBUTb CTOPOHBI B ApOUTPAX B COOTBETCTBHH co cTaTheit 11 (3), mposecTu
IIOAHBII HAYM OIPaHUYEHHBIN 0630 apOUTPAKHOIO COTAAIIEHIS AASL YCTAHOBAECHIS
TOTO, CYILIECTBYeT AU AEHCTBUTEABHOE apOUTpaKHOe coraameHre. B HekoTOpBIX
[IPaBOBBIX CUCTEMAX CYABl OIPAHUYMAM CBOE TINATEABHOE U3yueHHe 0630poM prima
facie, mpepocTaBAsisL TeM caMbIM apOUTpaM IIPABO HEPBbIMU IPUHMMATH [IOAHOLIEH-
HOe pellleHre 10 BOIPOCY CBOEH KOMIIETEHIIUH. DTOT IIPUHIKIL, KOTOPBIA HHOTAQ
HAa3bIBAIOT "HETATUBHBIM [IOCAEACTBHEM COOCTBEHHOTO ONPEAEAEHHS IIOACYAHOCTH,
[IPEAOCTABASIET apOUTpaM IPHOPHUTET IPU OINPEACACHHM HUX KOMIIETEHLIUH, B TO
BpeMsI KaK CYAbI COXPAHSIOT 3a OO0 IIPABO IIPOBECTH AOCKOHAABHBIN 0030p HaAU-
4Ksl, AeFICTBUTEABHOCTH U Cdepbl OXBaTa apOUTPAKHOIO COTAALIEHNS B KOHIIE apOu-
TPAXKHON mponeAypbl'”. B Apyrux mpaBOBBIX CHCTEMAaX CYAbL IPOBOAST IIOAHBIH
0630p HAAMYHS, ACHICTBUTEABHOCTH K cpepbl OXBaTa apOUTPAXKHOIO COTAAIIEHIS,
C TeM 4YTOObI PEINNTh, HAPABASTD AWl CTOPOHBI B apOUTpax.

10. TIlosToMy CTaHAAPT, KOTODBIA OYAET IPUMEHSTHCS CYAAMH AASI BBLICHEHIS
TOTO, MOXXHO AM CUHTATh, YTO COTAAIIEHHE "HEACHCTBUTEABHO, YTPATHAO CHAY HAH

HE MOXET 6bITb I/ICHOAHeHOH, IIpy NPUHATHH PEIIEHHS O HallpaBA€HHHU CTOPOH B

apOuUTpaX, MO-IIPeXXHEMY BbI3bIBaeT AUCKyccHn'”.

197PH1L1PPE FOUCHARD, UARBITRAGE COMMERCIAL INTERNATIONAL, para. 203 (1965); Antonias Dimolitsa,
Separability and Kompetenz-Kompetenz, B: IMPROVING THE EFFICIENCY OF ARBITRATION AND AWARDS: 40 YEARS
OF APPLICATION OF THE NEW YORK CONVENTION, ICCA CONGRESS SERIES No. 9, 217 (A.J. van den Berg ed,,
1999).

*Emmanuel Gaillard, Yas Banifatemi, Prima Facie Review of Existence, Validity of Arbitration Agreement, NY.L.].,
(December 2005); Dorothee Schramm, Elliott Geisinger,Philippe Pinsolle, Article II, B: RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION
37, 95-96 (H. Kronke, P. Nacimiento et al. eds., 2010).

199Cm. raaBy PykoBOACTBa, MOCBsmenHyIo crarbe 11, mynkTsr 79-99.
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AHanus
Cratba II (1)

A. 006s3aTenbCTBO MPU3HaBaTb NMUNCbMEHHOE COrMalweHne

11.  Crarpsa II (1) npeaycMarpuBaet, 4To mpu cOGAIOACHHH OTIPEACAEHHBIX YCAO-
BHIl AOrOBAPHBAIOIIMECS TOCYAAPCTBA 'TIPH3HAIOT' IHMCbMEHHOE COTAAIIEHHE O
mepepade CIopa B apOUTpax.

12.  O6s13aTeAbCTBO IPU3HATH 'TIHCbMEHHOE COTAAIIEHHE" IIOBCeMEeCTHO IIPU3HA-
€TCsl HaljMOHAaABHBIMU cypamu. ITo Muenmio BepxosHoro cyaa Coepnnennsix IlTa-
TOB, B 06s3biBatonieit popme caoBo "mpusHaer” B crarbe 11 (1) He ocTaBAseT cypam
HHKAKOI'O BBIOOPA, IIOCKOABKY OHU AOAKHBI [IPU3HATh apOUTPAsKHOE COTAALIEHVE B
COOTBETCTBUM C YeTKUMH MoAoxeHIsIMU DepepaabHOro 3akoHa 00 apbOuTpaxke u
%, AnarormansiM obpasom, Qepepassusrit cyp [IIseit-
LJAPUM MCTOAKOBAA cTaThio I Kak 06S3BIBAIOLIYI0 AOTOBAPUBAIOLINECS TOCYAAPCTBA

Hbm-PIopKCKoﬁ KOHBEHITUH

NPU3HABATb ACHCTBUTEABHOCTD M [IOCAEACTBHUS apbuTpaxkHoro coraamenus™'. O6s-
3aTeAbHbIl XapakTep TpeOGOBaHMs [PU3HABATb U IIPUBOAUTb B HCIIOAHEHMe apOu-
TpPaKHble COTAAUIEHHS. ObIA IOATBEPXKACH COOTBETCTBYIOLMMH PELICHUSMA B
GOABIIMHCTBE IPABOBbIX CHCTEM"?,

B. 3HauyeHue TepmuHa "cornawexue"

13.  Crarps II (1) kacaercs coraameHus o nepepade criopa B apourpax. [Ipu npu-
HSTHH pellleHns] O IPUBEACHNH B HCIIOAHEHHe apOMTPAKHOIO COTAANIEHMS CYABI
HCXOAST U3 COTAACHS CTOPOH YCTaHOBHTD, AOTOBOPHUAMCH AU OHH IIEPEAATh COOTBET-
CTBYIOILIUIL CIIOP B apOUTPaX.

14. 3apada cyaa IpU YCTAHOBACHUM COTAQIIEHMS O IepeAdde CIopa B apOUTpax
6b1aa onmpepesena Bepxosusim cysom Coepunennbix IIraTos coraacao ®epepass-
HOMy 3aKoHy 06 ap6urpaxe 1 Hpro-J1opkckoil KOHBEHIMH CAEAYIOIUM 06pazoM:
"IepBast 3aAa9a CYAQ, K KOTOPOMY OOpPaTHAKCH C IIPOCHOOI 3aCTaBUTh IIPUOETHYTH

200Scherk v. Alberto-Culver Company, Supreme Court, United States of America, 17 June 1974, 73-781. Cwm.
tawxe Lindo (Nicaragua) v. NCL (Bahamas), Ltd., Court of Appeals, Eleventh Circuit, United States of America,
29 August 2011, 10-10367; Ernesto Francisco v. Stolt Achievement MT, Court of Appeals, Fifth Circuit, United
States of America, 4 June 2002, 01-30694.

>N Tradax Export S.A. v. Amoco Iran Oil Company, Federal Tribunal, Switzerland, 7 February 1984.

202Seeley International Pty Ltd. v. Electra Air, Federal Court, Australia, 29 January 2008, SAD 157 of 2007;
Sunward Overseas SA v. Servicios Maritimos Limitada Semar, Supreme Court of Justice, Colombia, 20 November
1992, 472; SA C.ETE. v. Jacques Dechavanne, Court of Appeal of Grenoble, France, 13 September 1993; Westco
Airconditioning Ltd. v. Sui Chong Construction & Engineering Co. Ltd., Court of First Instance, High Court of the
Hong Kong Special Administrative Region, Hong Kong, 3 February 1998, A12848; Renusagar Power Co. Ltd. v.
General Electric Company and anor., Supreme Court, India, 16 August 1984; Louis Dreyfus Corporation of New York
v. Oriana Soc. di Navigazione S.p.a, Court of Cassation, Italy, 27 February 1970, 470, 1 Y.B. Com. Ars. 189 (1976).
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K apOUTPaXXHOMY pasbUpaTeAbCTBY CIOPA, 3AKAKOYAETCS B yCTAHOBACHHH, AOTOBO-
PUAKCH AU CTOPOHBI O IPOBeAeHNH apOUTpakHOrO pasbupareabcrsa’ ciopa’®. Kak
MIOATBEPAKA OAMH M3 ABCTPAAMNCKUX CYAOB, HAAMYME COTAACHS AOAKHO aHAAMBHPO-
BATHCS B KAKAOM OTAEABHOM caydae’™.

15. TIlpuBepeHHBle IpPHUMepbl IPELIEACHTHOIO IIPaBa B PasAMYHBIX IPABOBBIX
cHCTeMax, NpUMeHsomuX KOHBeHINIO, TOKa3bIBAIOT, YTO CTOPOHbI HAMPABASAMCH
B apburpax B cooTBeTCTBUM O cTatbeit 11 (3), KOrAa CyAbl IPUXOAMAH K BBHIBOAY,
YTO CTOPOHDI COTAACHAMCH Ha apburpaxkHoe pasbupareapcrBo. Coraacue Ha ap6u-
TPaX YCTAaHABAMBAAOCH B PA3AMYHBIX CHTYalUsX, B TOM YHCA€ KOTAQ CTOPOHBI
i) y4acTBOBaAM B IeperoBopax 1o AOTOBOPY, ii) Y4aCTBOBaAM B MCTIOAHEHHHU AOTO-
BOpa, iii) y4acTBOBaAM KaK B IeperoBopax, Tak U B UCTIOAHEHUU AOTOBOPR, iV) 3HAAU
O CYIIeCTBOBaHMM apbUTPA’KHOTO COTAAIIEHMS MAH V) YYaCTBOBAAM B apOUTpask-
HOM Pa3bMpaTeAbCTBe, He BHIABUTas HHKAKUX BO3PAXKEHUN B OTHOUIEHMH KOMITE-
TEHIJUU TPETENCKOTO CyA.

16.  Bo-nepsvix, oaun cyp Coeprnenssix I1ITaToB mpuieA K BBIBOAY, YTO y4acTHe
B IIEPETOBOPAX 10 AOTOBOPY, COAEPKalleMy apOUTPaXKHYI0 OTOBOPKY M 3aKAIOYEH-
HOMy ITyTeM OOMeHa AOKYMEHTaMH, CBHAECTEABCTBYET O COTAACUM CTOPOH Ha IIpOBe-
AeHre apOUTPAKHOTO Pa3bHpaTeAbCTBA IO AIDOOMY CIIOPY, BO3HHKAIOL[EMY B CBSI3H
C 9THM AOTOBOPOM, H, CAEAOBATEABHO, OTBedaeT TpeboBanmsam crarsu 1. BriHOCS
Takoe [IOCTAaHOBAEHHE, CYA OTMETHA, YTO CTOPOHA IIOCTABUAA CBOIO Iedarh Ha 6po-
KEPCKHIT AOKYMEHT, H 9TO MOXET CAYXKUTb ellje OAHHM CBHAETEAbCTBOM COTAACHSL

17.  Bo-smopbix, CBUAETEABCTBO COTAACHSA HAXOAMAHM B IIOBEACHHM CTOPOH IpH
HCITOAHEHHH AOTOBOpPa. B cuTyanmsx, Koraa CTOpOHa He IOATIMCHIBAET AOTOBOP HAU
He BO3BpAIjaeT IHCbMEHHOE IIOATBEPXKAEHME, HO BCe JKe BBITOAHSET CBOM 00s3a-
TEAbCTBA, IT0 MHEHUIO MHOTHX CYAOB, TaKOe ITOBEACHIEe PaBHOCHABHO MOAYAABOMY
NPUHATHIO YCAOBUI1 AOTOBOPA, BKAIOYAs M apbuTpaxHoe coraamenue’®. Hampu-

293 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 2 July 1985,
3-1569.

204ACD Tridon v. Tridon Australia, Supreme Court of New South Wales, Australia, 4 October 2002, 5738 of
2001. Cm. Tawke: Moscow Dynamo v. Alexander M. Ovechkin, District Court, District of Columbia, United States
of America, 18 January 2006, 05-2245 (EGS), xoraa oxpyxHoit cys oxpyra Koaymbus, Coeaurennsre ITrarsr,
OTKa3aA B IPUBEACHUHU B UCIIOAHEHHUE SIKOODI MMEBILEHCs apGUTPaXkHOM OTOBOPKH, IOCKOABKY He CMOT YCTAHOBUTD
"HAAMYHS PeaAbHBIX PAKTOB MAM IOPHAMYECKHX OCHOBAHHIl AASL IOAACPIKKU [CAGAQHHOTO] 3asIBAGHHS O TOM, UTO
IMChMEHHOE COTAAILIEHKE O NePeAade Cropa B apOUTPaK MOKHO HANTH IIPHM OTCYTCTBUM NHUCHMEHHOTrO OOMeHa,
CBHAETEABCTBYIOIIETO O COTAAIIEHNH 0OeUX CTOPOH PelaTh CIIOPBI MEXAY co00it yepes apburpax’.

295Chloe Z Fishing Co. Inc,, et al. v. Odyssey Re (London) Ltd., formerly known as Sphere Drake Insurance, PL.C,,
et al., District Court, Southern District of California, United States of America, 26 April 2000, 109 F. Supp. 2d
1236 (2000).

200 fetropolitan Steel Corporation Ltd. v. Macsteel International UK. Ltd., High Court of Karachi, Pakistan,
7 March 2006, XXXII Y.B. CoM. ArB. 449 (2007); Standard Bent Glass Corp. v. Glassrobots OY [Fin.], Court of
Appeals, Third Circuit, United States of America, 20 June 2003, 02-2169; Compagnie de Navigation et Transports
S.A. v. MSC Mediterranean Shipping Company S.A., Federal Tribunal, Switzerland, 16 January 1995; Smita Con-
ductors Ltd. v. Euro Alloys Ltd., Supreme Court, India, 31 August 2001, Civil Appeal No. 12930 of 1996. Contra,
Concordia Trading BV. v. Nantong Gangde Oil Co,, Ltd., Supreme People’s Court, China, 3 August 2009, [2009]
Min Si Ta Zi No. 22.
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Mep, BepxoBHblit cyp VlHANE IpUBEA B HCIIOAHEHHE ApOUTPAKHOE PELIEHHE, HECMO-
Tps Ha TOT (aKT, YTO apOUTPAKHOE COTAAIIEHHME He OBIAO IOAIMCAHO W He
COAEPXKAAOCH B 0OMeHe pAoKyMeHTaMu. OH IIpHUIIeA K BBIBOAY, YTO CTOPOHA COTAQ-
CHAACh C YCAOBISIMH IIHCBMEHHOIO AOTOBOPA, BKAIOYAsl apOUTPAKHYIO OTOBOPKY,
ITyTeM, B YACTHOCTH, OTKPBITHS AKKPEAUTHBOB Ha OCHOBAHUH AOTOBOpA M HCIIOAB-
30BaHUSI COAEPIKABLIEHCSI B AOTOBOPE OTOBOPKH O (POPC-MAKOPHBIX OOCTOSTEAD-
crBax’”’. CaeAys TOM 5Ke AOTHKe, HO IPMMEHss PPAHITY3CKOe 3aKOHOAATEABCTBO Ha

"% copepxa-
merocs B crarbe VII (1), QPaHIY3CKUIT CYA OATBEPAUA APOUTPAXKHOE COTAALICHUE,

OCHOBaHHUHU TIOAOXKEHHS O 'TIpaBe Ha 6oAee OAATONPUSATHBIE YCAOBUS

CoAeprkaBIIeecss B OYKMHI-HOTe, HA TOM OCHOBAHHH, YTO CTOPOHBI BBIITOAHUAH
6ykunr-Hory. CyA HpU3HAA, YTO, IOCKOABKY CTOPOHBI 3HAAM O CYIL€CTBOBAHUM
OYKHHI-HOTbI, KOTOpas IIPEACTABASIAA COOON EAMHCTBEHHBI AOKYMEHT, IIOA-
TBEPXKAQBIUHI COTAACHe CTOPOH IIPH 3aKAIOYEHUH AOTOBOPA, OHHM OBIAM CBSI3aHBI
COAEPKABIIMMCS B Hell apOUTPAKHBIM COrAameHuem™”.

18. B-mpemvux, ecAm CTOpOHA, He HMOAIMCABIIAs AOTOBOP, KOTOPBIM COAepIKaA
apOUTPaKHOE COTAAIIEHHE, TEM He MEHEE YIaCTBOBAAA B [IEPErOBOPAX IO AOTOBOPY
U HCIIOAHHAQ IIPEAYCMOTpPEHHBIE B HeM O0s3aTeAbCTBA, HEKOTOPBIE CYAbI HAIIPaB-
ASIAUL 9Ty He IIOAIMCABLIYI0 AOTOBOP CTOPOHY B apbuTpax. B Aeae, CBs3aHHOM C
[PUHSATHEM Mep II0 OTMeHe apOUTPKHOTO pelleHus], HO 3aTparuBaBIieM BOIPOC
06 00513aTeABHOM XapakTepe apOUTPAKHOTO COTAAIIEHHS AASL He TIOAIIMCABIIEH ero
CTOpOHBI, AneAasnuoHHBIA cyp [laprmka MOATBepAMA, YTO TOAOBHASI KOMIIAHMS,
KOTOpasl y4aCTBOBAAA B IIEPErOBOPaX [0 OCHOBHOMY AOTOBOPY M IIPUHSIAQ HA cebs
COOTBETCTBYIOINME O0SI3aTeAbCTBA, ObIAQ CBsI3aHA APOUTPAKHBIM COTAALIEHHEM,
XOTS U He SIBASIAACh YYACTHUKOM OCHOBHOTO AOroBopa’'’
sBasiercs: obmenpunsareiM. Hanpumep, B peae Dallah Bepxosusiit cys Coepunen-
Horo KopoaeBcTBa, ccbiaasich Ha moaokerus Hpro-Mopkckoit KOHBEHITHH, OTKa-
3aACSL YAOBAETBOPHUTb HCK CTOPOHDI, AOOMBABIIENCS NPUBEACHUS B HCIIOAHEHHE
apOUTPAXXHOIO pelleHus, BbiHeceHHOro mpotus Mcaamckoin Pecrybanku ITaku-

. OAHAKO TaKOM ITOAXOA HE

CTaH, Ha TOM OCHOBAaHHH, YTO HE 6bIAO HHUKAKHUX AOKa3aTEAbCTB TOTO, YTO O6IJ.II/IM
HaMe€peHHEM CTOPOH OBIAO BKAIOUEHHE IIPaBUTEAbCTBA TTakucrana B kauecTBe

27Smita Conductors Ltd. v. Euro Alloys Ltd., Supreme Court, India, 31 August 2001, Civil Appeal No. 12930
of 1996.

208 A1 BERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JUDICIAL INTERPRETATION 81 (1981); Emmanuel Gaillard, The Relationship of the New York Convention with other
Treaties and with Domestic Law, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBI-
TRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 69, 70 (E. Gaillard, D. Di Pietro eds., 2008).

29SA Groupama transports v. Société MS Régine Hans und Klaus Heinrich KG, Court of Appeal of Basse Terre,
France, 18 April 2005.

21980ciété Kis France et autres v. Société Générale et autres, Court of Appeal of Paris, France, 31 October 1989,
1992 REV. ARB. 90. AHAAOTUYHBIE APTYMEHTBI IIPUBOAATCS B 3aKAIOUEHUH O TOM, YTO PABUTEAbCTBO TypKMeHHCTaHa
"AeficTBOBar0 B KadecTBe alter ego [TOCYAQPCTBEHHOTO NpeATIPHATHs] B OTHOIIEHHM 3TOIO COBMECTHOIO
[c sasBuresem TpeboBaHus B apburpaxHoMm pasbupareanctse] npeanpusitus’: Bridas S.A.PIC,, Bridas Energy
International, Ltd., Intercontinental Oil and Gas Ventures, Ltd., and Bridas Corp v. Government of Turkmenistan, Court
of Appeals, Fifth Circuit, United States of America, 21 April 2006, 04-20842.
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OAHOIt U3 CTOPOH B OCHOBHOIN AOTOBOP, HECMOTPS Ha €ro y4acTue B IIeperoBopax
U UCIIOAHEHHE OIIPEACACHHBIX 00SI3aTeABCTB 110 9TOMY AOrOBOpY .

19.  B-uemsepmoix, GaKT COTAACHS YCTAaHABAMBAACS TAKOKE B CHTYAIJMSX, KOTAQ
OAHA U3 CTOPOH 3HAAA O HAAMYHMH apOUTpaxHOro coraamenus. Hampumep, ecan
apOUTpaXHOe COTAAIIEHHE HAIeYaTaHO Ha OGOPOTHOM CTOpPOHe AOroBopa (HAH
COAEPYKUTCS B OOIINX YCAOBHUSIX, HaTleYaTaHHBIX HA 060POTHOMN CTOPOHE AOTOBOPA),
CTOPOHBI CUMTAIOTCSI OCBEAOMACHHBIMH O AOTOBOPEHHOCTH IePeAaTh CIIOp B apOu-
TPa’K, TOCKOABKY y HEX ObIAQ BO3MOXXHOCTb O3HAKOMHUTHCS C apOUTPaXKHBIM COTAA-
mrennem””. B atom cmbicae Kaccanuonssiii cys MITaAuu B IIeASIX yCTaHOBAGHMS
COTAACHsI CTOPOH Ha apOUTPaXKHOE COrAAIIeHHe OTMETHA B CBSI3H CO CIIOPOM, KOTAA
apOHTpaXKHOE COTAALIEHHE COAEPKAAOCH He B OCHOBHOM AOTOBOPE, & B APYIOM
AOKYMEHTe, YTO CTOPOHbBI AOAXKHbI OBIAM 3HATH O HAAMYHMHU apOUTPAXKHOTO COTAAIIe-
HHS1 6AarOAapst KOHKPETHOM CCBIAKE Ha HEro B 0CHOBHOM AoroBope ("per relationem
perfecta")*3.

20. B HeKOTOpPbIX IPaBOBBIX CUCTEMaX CTOPOHBI CYUTAIOTCS OCBEAOMAEHHBIMHU O
AOTOBOPEHHOCTH IIePEAATD CIIOP B apOUTPAK, ECAU, HE3ABUCHMO OT TOTO, 3HAAH AU
OHM Ha CaMOM A€A€ O HAAMYHU apOUTPa>KHOTO COTAALIEHHS, OHH AOAKHBI OBIAM —
COTAACHO Pa3yMHBIM IIPEAIOAOXKEHISIM — 3HATh O HeM. B Takux caydasix cyasl OyAyT
IPUBOAUTD B HCIIOAHEHHE apOHTPaXKHble COTAAIIEHMS, eCAH CTOPOHBI 3HAAH 00
apOUTPAXKHOM COTAAIIEHUN UAU AOAKHBI OblAM 3HaTh 0 HeM. Hanpumep, Kaccaru-
OHHBII CyA VITaAuu ceifdac MPU3HAET, YTO B TEX CAYYAsX, KOTAQ CTOPOHBI SIBASIIOTCS
PpO¢eCCHOHAABHBIMY IIPEATIPUHUMATEASIMEL, KOTOPBIE AOAYKHBI OBITH OCBEAOMAEHEI
0 copepKaHMM OOIMX YCAOBHM B CBOeHl cdepe ASTEABHOCTH, OOIIasl CChIAKA Ha
takue ycaosus ('per relationem imperfecta’) orsevaer Tpe6opanmsam cratbu 11
4. Cyast TepmaHuy Takke IPU3HAIOT, YTO COTAACHE MOJXKET BBITEKATH
U3 COOTBETCTBYIOLIUX MEXAYHAPOAHBIX TOPIOBBIX OOBIYAEB, KOIAA AOTOBOP SIBASI-

Konsennuu

€TCSA TUIIMYHBIM AAA AaHHOfI OTPpaCAM M CTOPOHBI OCYIIECTBASIOT aKTHBHYIO A€-

TEABHOCTD B COOTBETCTBYIOLIEH KOMMepUecKolt chepe®'™.

21. Hexoroppie CyAbl TakXKe BBIHOCHMAM IOCTAaHOBAEHMS, YTO CTOPOHBI CBS3aHBI
apOUTPAXKHBIM COTAALIEHUEM, BKAIOYEHHBIM C ITOMOIIBIO CCBIAKH, HAa TOM OCHOBa-
HHH, 9TO OHU AOAKHBI OBIAW 3HATb O €r0 YCAOBHSX. B MeXAyHapOAHOI TOprosae
CTOPOHBI ACHICTBUTEABHO OYEHDb YACTO He YKA3bIBAIOT IOAPOOHO YCAOBHS B CBOHX

*"Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
Supreme Court, England and Wales, 3 November 2010, UKSC 2009/0165. Cm. Taxke pemenne 06 06paTHOM,
npuHsTOe ANEAASIMOHHBIM CyAoM Ilapmka, ®panyus, mo ToMy xe camoMy Aeay: Gouvernement du Pakistan—
Ministére des affaires religieuses v. société Dallah Real Estate and Tourism Holding Company, Court of Appeal of Paris,
France, 17 February 2011, 09/28533, 09/28535 and 09/28541, 2011 REV. ARB. 286.

*12Court of Appeal of the Canton of Basel-Landschaft, Switzerland, S July 1994, 30-94/261; Bobbie Brooks Inc.
v. Lanificio Walter Banci s.a.s., Court of Appeal of Firenze, Italy, 8 October 1977, IV Y.B. Com. Ars. 289 (1979).

*B3Louis Dreyfus S.p.A. v. Cereal Mangimi S.rl., Court of Cassation, Italy, 19 May 2009, 11529.

*14Del Medico & C. SAS v. Iberprotein Sl, Court of Cassation, Italy, 16 June 2011, 13231.

**Bundesgerichtshof [BGH], Germany, 3 December 1992, III ZR 30/91.
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AOTOBOpPAX, & BMECTO ITOIO AEAAIOT CCHIAKY HA OTAEABHBIE AOKYMEHTbI, TAKHE KaK
obIIre yCAOBUSI M COTAQUICHHS B CTAHAAPTHON $OpPMe, IOATOTOBAEHHbIE IIpodec-
CHOHAABHBIMU OPTaHAMH, KOTOPbIE MOT'YT COAEPIKaTh apOUTPasKHbIe COrAameHus .
HekoTopsle CyAbl IPH3HABAAH, YTO, CCHIAASICH Ha ODIIIe YCAOBHUS B CBOEM AOTOBODE,
CTOPOHBI AAIOT COTAACHe Ha [IPEAyCMAaTPHUBaeMOe B HeM apOUTPaKHOE COTAAlIeHHe,
[IOTOMY 4YTO OHM AOAXKHBI OBIAM — COTAAQCHO Pa3yMHBIM IIPEATIOAOXKEHHSIM — 3HATh
o Hem*"’. Tak, Kak OTMeYaA OAUH UHAMFICKHUIL CyA, B cTarbe II mpsiMo He ykasaHo,
YTO COTAANIEHHE O IMEpeAdde CIopa B apOUTPaX AOAKHO COAEPXKATBCS B OAHOM
AokyMenTe’'®, Takum obpa3om, B Aeae, Koraa mpumensiaach Kousenrus, cyp Coe-
AuHeHHbIX I1ITaTOB IOATBEPAMA HaAMYMe apOUTPAKHOIO COTAAIIEHHS, COAEPXKAB-
IIerocsi B OOIIMX YCAOBHSIX, HA TOM OCHOBAHMH, YTO CTOPOHBI AQAM MOAYAAHUBOE
coraacue Ha O0IIue YCAOBHS, KOTOPbIe YIIOMHHAAUCH B AOTOBOPE, HECMOTPSI Ha TO
YTO y HCTLA B €r0 PacIOpsDKEHHUM HHKOIAQ He ObIAO aTHX 0o6mux ycaosuil. Cyp
IPUBEA TOT APIyMeHT, YTO OTCYTCTBUE TPeGOBAHMS IPEAOCTABUTD OOIIHeE YCAOBHS,
yKa3aHHbIE B AOTOBOPE, [IOAPa3yMeBaeT MOAYAAMBOE IIPHHSTUE ITHX YCAOBHIL, B TOM
qpcAe M apOUTPKHOIO COTAauIeHus”'’. AHAAOIMYHBIM 06Pa3oM, PPAHIY3CKHUI CYA
B Aeae Bomar, ucxopas n u3 KoHBeHImM, 1 U3 $PaHIy3CKOTO 3aKOHOAATEABCTBA,
IIOCTAHOBHA, YTO apOUTPAXKHOE COTAALIEHHE, COAEP)KABIIeeCs B AOKYMeEHTe, KOTO-
PBIil OBIA YIIOMSIHYT B OCHOBHOM AOTOBOPE, AOAKHO OBITb MCIIOAHEHO, IIOCKOABKY
MOXXHO AOKA3aTh, YTO CTOPOHBI 3HAAU MAM AOAXKHBI OblAM 3HaTh 0 Hem™?. Takum
06pa3oM, psip CYAOB IIOATBEPAUAY HAaAWYMe apOUTPAKHBIX COTAAIIEHUI, COACPIKAB-
IIMXCSE B OOIIMX YCAOBHSIX, YKA3aHHBIX B OCHOBHOM AOroBope””'. B cBoro ouepean,
BepxoBHsiit cyp FIHAMH B CIIOpe, CBSI3aHHOM C KOHOCAMEHTOM, B KOTOPOM COAepIKa-
AaCh TpsiMasi CCBIAKA HA YapTep-TIAPTUIO, MOATBEPAUA HAAMYHE apOUTPAKHOIO

21%Domenico Di Pietro, Validity of Arbitration Clauses Incorporated by Reference, B: ENFORCEMENT OF ARBI-
TRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEwW YORK CONVENTION 1958 IN
PractiCE 355 (E. Gaillard,D. Di Pietro eds., 2008).

*Y"Owners & Parties Interested in the Vessel MV. Baltic Confidence, et al. v. State Trading Corp. of India, et al.
(India), Supreme Court, India, 20 August 2001, Special Leave Petition (civil) 17183 of 2001; Tradax Export S.A.
v. Amoco Iran Oil Company, Federal Tribunal, Switzerland, 7 February 1984; X S.A. v. Y Ltd., Federal Tribunal,
Switzerland, 12 January 1989, 5P.249/1988.

218Gas Authority of India Ltd. v. SPIE-CAPAG SA and ors, High Court of Delhi, India, 15 October 1993, Suit
No. 1440; IA No. 5206.

29Copape Produtos de Pétroleo LTDA. v. Glencore LTD., District Court, Southern District of New York, United
States of America, 8 February 2012, 11 Civ. 5744 LAK.

20Société Bomar Oil NV. v. Entreprise tunisienne d'activités pétroliéres (ETAP), Court of Appeal of Versailles,
France, 23 January 1991, upheld by Société Bomar Oil NV, v. Entreprise tunisienne d'activités pétroliéres (ETAP),
Court of Cassation, France, 9 November 1993, 91-15.194. Cm. Taxe SA Groupama transports v. Société MS Régine
Hans und Klaus Heinrich KG, Court of Appeal of Basse Terre, France, 18 April 2005.

21Del Medico & C. SAS v. Iberprotein SI, Court of Cassation, Italy, 16 June 2011, 13231; Copape Produtos de
Pétroleo LTDA. v. Glencore LTD., District Court, Southern District of New York, United States of America,
8 February 2012, 11 Civ. 5744 LAK; Standard Bent Glass Corp. v. Glassrobots OY [Fin.], Court of Appeals, Third
Circuit, United States of America, 20 June 2003, 02-2169; SA Groupama transports v. Société MS Régine Hans und
Klaus Heinrich KG, Court of Cassation, France, 21 November 2006, 05-21.818; Court of Appeal of the Canton
of Basel-Landschaft, Switzerland, S July 1994, 30-94/261; Oberlandesgericht [OLG] Cologne, Germany,
16 December 1992, XXI Y.B. Com. ArB. 535 (1996).
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COTAAIIEHM, COAEPIKABIIErOoCsa B 3TOM AOKYMEHTEZZZ. Kax TIIOATBEPIKAEHHE 3TOTO

nopxoaa, crarbs 7 (6) (Bapuanr 1) Tunosoro sakona KOHCUTPAA o MesxayHApoA-
HOM TOPIOBOM apOHTpaxke MPSIMO IIPEAYCMATPUBAET, YTO CChIAKA B AOTOBOpE Ha
KAaKOM-AMOO AOKYMEHT, COAEPYKAINMI apOUTPAXKHYI0 OTOBOPKY, MOXKET OBITH KBAAU-
¢uULIpOBaHa KaK apOUTPaKHOE COTAAIIeHUe B IIHCbMEHHON popme™,

22.  B-nsmuix, CyAbl IOAAQTAAKCh HA IIPOLIECCYAAbHbIE ACHCTBHS CTOPOH, IOAPA3y-
MeBaoIe COTAACHE Ha NIePEAATy CBOUX CIIOPOB B ap6urpax. [TosroMy yyacTue B
apOuTpPaXHOI IporieAype 6e3 KaKoro-Anbo BO3PAXKEHHs B OTHOLIEHNH KOMIIETEH-
MM TPETENCKOrO CyAd CYMTAAOCH IIOATBEPKAEHHMEM COTAACHSI CTOPOH Ha apbu-
TpakHOe pasbupareabcTBo’**. Hampumep, yCTaHOBUB, 4YTO HEMOAIMCAHHOE
ap6UTpaXXHOe CoTAalleHHe He oTBedaeT TpeGoBammsaM crarpu 11 (2), BepxosHsiit
cya Bpasuanu Tem He MeHee IIpHBeA B UCIIOAHEHHE apOUTPAXKHOE PElleHHe, BbHe-
CEHHOE B COOTBETCTBHH C 9THM apOUTPAXKHBIM COTAAIIEHHMEM, HA TOM OCHOBAHHH,
9TO CTOPOHBI IPU3HAAN KOMIIETEHIUIO TPETEHCKOIO CYAQ, IPHHSB ydacThe B apbu-
TPAKHOM pasbupaTeAbCcTBe Ge3 KaKUX-AMOO BO3PAKEHHUII B OTHOIIEHHH KOMIIETEeH-
LUE 9TOro cypa’
apOMTpaXKHOE PellleHne B OTHOIIEHHH PACXOAOB, IIOHECEHHBIX 110 aruaoit MTII B
ITaproke, KOrAQ TPETEHCKHUIL CYA YCTAHOBHA, YTO OH He 00AaAdeT HEOOXOANMON KOM-
IeTeHIHel, TOCKOABKY apOUTPAXKHOE COTAALIEHHE HeACHCTBUTEABHO. ABCTPAAMIA-
CKMI1 CyA MOCTAHOBHA, YTO CTOPOHDI, IIOAIIUCAB KPYT BEACHHS, AAAU COTAACHe HA

IepeAady CBOEIo cropa B apburpax’®.

. TouHO Tak >Xe aBCTPAAMMCKUI CyA IpHBEA B HCIIOAHEHHE

23. 3HaueHMe, KOTOPOE CYABI IIPHAAIOT COTAACHIO CTOPOH Ha apOUTpaskHOe pas-
6HMpPaTEeAbCTBO, COTAACYETCS C TEOPETUIECKON OCHOBOM KOHBEHIMH C LjeAbIO IpeAy-
CMOTpeTDb "yAOBACTBOPHUTEABHOE AOKA3aTeAbCTBO coraamenus’>?. KommeHnTtaropst
MOAYEPKUBAAY BRKHOCTb HAMEPEHMS! CTOPOH U HAAMYMS COTAACHs CTOPOH IIpU
3aKAIOYEHUH AOrOBOpa™®.

*220wners & Parties Interested in the Vessel MV. Baltic Confidence, et al. v. State Trading Corp. of India, et al.
(India), Supreme Court, India, 20 August 2001, Special Leave Petition (civil) 17183 of 2001. Cm. raike Tradax
Export SA v. Amoco Iran Oil Company, Federal Tribunal, Switzerland, 7 February 1984; Welex A.G. v. Rosa Maritime
Ltd., Court of Appeal, England and Wales, 3 July 2003, A3/02/2230 A3/02/2231.

223Crarps 7 (6) (Bapmant I) Tunosoro saxona JOHCHUTPAA 0 MeXAyHAPOAHOM TOPIOBOM ap6uTpaske.

224CTA Lind & Co. Scandinavia AB in Liquidation’s bankruptcy Estate v. Erik Lind, District Court, Middle District
of Florida, Tampa Division, United States of America, 7 April 2009, 8:08-cv-1380-T-30TGW; China Nanhai Oil
Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme Court of Hong Kong,
Hong Kong, 13 July 1994, 1992 No. MP 2411; Oberlandesgericht [OLG] Schleswig, Germany, 30 March 2000,
16 SchH 05/99.

2251 Aiglon S/A v. Téxtil Unido S/A, Superior Court of Justice, Brazil, 18 May 2005, SEC 856.

226Commonwealth Development Corp v. Montague, Supreme Court of Queensland, Australia, 27 June 2000,
Appeal No. 8159 of 1999; DC No. 29 of 1999.

227TTodz0mosumeavtbie mamepuarsi, United Nations Conference on International Commercial Arbitration,
Comments by Governments and Organizations on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, Comments by the United Kingdom, E/2822/Add.4, Annex I, p. 5.

228Reinmar Wolff, Commentary on Article II, B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 85, 128-132 (R. Wolff ed.,
2012); ICCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
JupGes 45 (P. Sanders ed., 2011).
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C. Cdepa oxBata TepMuHa "nucbMeHHoe cornaweHune"

24. Crarpsa 1I (1) TpebyeT OT HALIMOHAABHBIX CYAOB IPH3HAHUS IHCHMEHHOIO
COTAQIIEHHUS], II0 KOTOPOMY CTOPOHBI OOSI3YIOTCS IlepeAaBaTbh B apOHTpaxk Bce
"criopsl’, BOHHKIINE B CBSI3U C KAKUM-AHO0 IIPaBOOTHOLIEHHEM, 0OBEKT KOTOPOTO
MOXeT OBITh MPEAMETOM apOUTPAXKHOTO Pa3bHpaTeAbCTBA.

a. 3HayeHue opmynuposKku “cnopsi”

25. B crarpe II (1) roBopurcs 06 0653aTeAbCTBe CTOPOH MepeAaBaTh B ap6uTpax
"BCe MAM KaKHe-AHOO CIOpBHI', KOTOpble BO3HHUKAM HAHM MOTYT BO3HHKHYTb MEXAY
HUMH U Ha KOTOpPbIe PaCIPOCTPAHSIETCS MX COTAALICHUE.

26. M3BecTHO KpailHe MAAO CAy4aeB, KOTAA PACCMATPHBAAACH 9TA IIPOHAEMa, H BO
BCEeX 9TUX CAyYasiX IPHMEHSAOCH IIHPOKOEe TOAKOBaHHE 'CIIOPOB" B COOTBETCTBHU
C IIPOapOUTPaXKHO! HAIpaBAeHHOCTbI0 KoHBeHIHHL.

27. Tlpu ToakoBaHHHU cAOBA "criopsl’ BepxoBHbIi cys [OHKOHTa IPUHSIA pellleHHe,
4TO CTOPOHBI AOAXKHBI OBITh HAIIPABACHBI B APOUTPAXK, AQXKEe €CAU CYILIECTBYeT CIIOP
o 1moBopay Haamums cropa®”. Cya IpHimeA K BBIBOAY, YTO pellleHHe BOMPOCa
0 TOM, CYILJeCTBYeT CIIOP MAM HeT, OTHOCHTCSI K KOMITETEHIJHU TPETeHCKOTO CyAl.
ABcTpasniickuii BepxOBHBIF CyA IOAAaraAcss Ha CAOBa 'BCe HAM Kakue-an0o"
B crarbe II (1) AASL IOATBEpPXKACHUS HEOOXOAMMOCTH PACIIMPUTEABHOTO TOAKOBA-
Hus crarbu I1 (1)230. TouHO Tak >ke ANEAASIIMOHHBIN CyA AHTAMM M YaAbca B AeAe
Fiona Trust mOCTaHOBHA, YTO, B OTCYTCTBHE YeTKOTO YKa3aHHUs Ha 0OpaTHoOe, apOu-
Tpa>kKHbIe OTOBOPKU AOAXKHBI TOAKOBATbCSI KAK MOXKHO IIHPE, OCKOABKY CTOPOHBI
KaK 3APABOMBICASIIIME NIPEAIPHHMMATEAN CKOpee BCeTro HMCXOAMAM H3 TOIO, 4TO
pellieHye 10 AI0OOMY CIIOPY, BO3HHUKAIOIIEMY U3 OTHOILIEHHH, B KOTOPbIe OHH BCTY-
IUAH, OYAET IIPUHMMATBCS OAHHM H T€M 5Ke TPETeHCKHM CyaoM™'.

b. “KonkpemHoe npasoomHouweHue”

28. Tpe6osanme crarsu 11 (1) 0 ToM, YTO CHOP AOAKEH BOSHHKHYTb 'B CBA3H
C KAKHM-AM00 KOHKPETHBIM AOTOBOPHBIM HAH HHBIM IIPABOOTHOIIEHNEM ", SBASETCS
BecbMa MUPOKUM U PEAKO OCIIAPHBAETCs B IIPEIjeACHTHOM IIpaBe.

29. MHcxops u3 texcta crarsu 11, BepxosHbiit cyp KaHapbl mocTaHOBHA, UTO MCKH,
BBIXOASIIIVE 32 PAMKH AOTOBOPA, MOTYT IIOAIIAAATH IIOA AEHCTBHE apOUTPAKHOIO
COTAQIIEHHUS, €CAU 9TH HCKH KACAIOTCSI AOTOBOPHBIX 00513aTeAbCTB> .,

2 Guangdong Agriculture Ltd. v. Conagra International Far East Company Ltd., High Court, Supreme Court of
Hong Kong, Hong Kong, 24 September 1992, HCA003032/1992.

230Seeley International Pty Ltd. v. Electra Air, Federal Court, Australia, 29 January 2008, SAD 157 of 2007.

>3 Fiona Trust & Holding Corp. v. Privalov, Court of Appeal, England and Wales, 24 January 2007, 2006 2353
A3 QBCME, upheld by Fili Shipping Co. Ltd. and others v. Premium Nafta Products Ltd. and others, House of Lords,
England and Wales, 17 October 2007.

*32Kaverit Steel and Crane v. Kone Corp., Alberta Court of Queen’s Bench, Canada, 14 May 1991, AJN° 450
and Kaverit Steel v. Kone Corp., Court of Appeal of Alberta, Canada, 16 January 1992, ABCA 7.
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c. "O6vekm moxem 6bimb npedMemom apbUMpaXxKHo20
pasbupamenbcmsa"

30. TpeboBarue 0 TOM, YTO CIOpP AOAKEH OBITbH CBSI3aH C OOBEKTOM, KOTOPDII
"MO>XeT OBITh IIPeAMETOM apOUTPAKHOTO Pa3bHpPaTeAbCTBA", YKAa3bIBAET HA BO3MOXK-
HOCTb IIePeAaIr 3TOrO cropa B apburpax®. Beuay orcyrersus B Hpro-Hlopkckoit
KOHBEHIJMH yKA3aHHI HA 9TOT CYeT HAIIMOHAAbHbBIE CYAbI PEIIAiOT, MOKET AU KOH-
KPETHBbI BONMPOC OBITH YPEryAMPOBAaH B apOUTPAKHOM IIOPSAKE, MOCPEACTBOM
OTCBHIAKH K AMOO 3aKOHOAATEABCTBY, IPUMEHMMOMY K apOUTPAXKHOMY COTAAIIEHHIO,

AM60 K CBOEMY COOCTBEHHOMY 3aKOHOAATEABCTBY.

31. Hexoropsle CyAbl OIIPEAEAHAH, YTO 3TOT BOIPOC AOASKEH PEUIaThCs B COOT-
BETCTBHU C 3aKOHOAQTEABCTBOM, IPHMEHHMBIM K apOUTPAXHOMY COTAAIIEHMUIO.
IlpunuMas Takoe OIpeAeAeHNe, OHH CCHIAAANCH HAa HOPMY KOAAUSMOHHOIO IIPaBa B
crarpe V (1)(a) KoHBeHIMY, TAe, B 4aCTHOCTH, UCIIOAB3YETCs CAeAyiomas Gpopmy-
AMPOBKa: "TIO 3aKOHY, KOTOPOMY CTOPOHBI 9TO [apOUTPAXKHOE] COrAauIeHHe OATH-
HUAH, a IIPU OTCYTCTBUM TAKOT'O YKA3aHHUS — 10 3aKOHY CTPAHBI, TA€ PelleHne ObIAO
BbiHeceHO ">, TIo aHAAOTHHU CyABI TOAKOBaAU POPMYAHPOBKY 'TAe pelleHHe OGbIAO
BbIHECEHO" KaK O3HAYAIOLIYIO 'TA€ PEIIeHHe AOAKHO OBITh BBIHECEHO', T. €. AeAas
CCBIAKY Ha MECTO HAXOXAeHMs apOurpaxa. TakoMy ITOAXOAY CAEAOBAAHM CYABI
HIseiyapun u ABcTpun™.

32. Apyrue CyAbl OLIEHHBAAHM, MOXET AU CIIOP OBITh IPEAMETOM apOUTPAKHOIO
pa3bupaTeAbCTBa, C YYETOM MX COOCTBEHHOM IPaBOBOM cHcTeMsbl. [Ipu aTOM CyABI
IIPUAEP>KUBAAKCH TPEX PA3AUYHBIX IOAXOAOB IPHU IPHUHSATHU PeLIeHUs] O TOM, CAe-
Ay€eT AV IPUMEHSTH MpUHIMI lex fori AAST yCTaHOBAEHHUS TOTO, MOXKET AU CIIOP OBITH
[IPeAMETOM apOUTPAXKHOTO pasbupaTeAbCTBa.

33.  Bo-nepsvix, HEKOTOpPble CyAbl cChlaaAMch Ha cratbio V (2)(a) Konsenrmy,
KOTOPasi IIPeAyCMATPHBAET, YTO BOIIPOC O TOM, MOXKET AU OOBEKT CIIOpa OBITH IIPeA-
MeTOM apOHTPaKHOTO Pas3bHpaTeAbCTBA, AOAXKEH PeIIaThCs IIO 3aKOHY CTPAaHBI, B
KOTOPO¥ AOOMBAIOTCS IIPU3HAHS U IPUBEACHNUS B HcoAHeHue. 1o anasoruu Kac-
CaIMOHHBIHA Cyp MITaAuu MMOCTAaHOBUA, YTO IIPH OINPEACACHHU TOTO, MOXXET A CIIOp
OBITH IIPEAMETOM apOUTPAKHOTO Pa3OUPATEABCTBA, AOAKEH IPHMEHSTHCS IPHHIHIT

*3Dorothee Schramm, Elliott Geisinger, Philippe Pinsolle, Article II, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 37, 69-73
(H. Kronke, P. Nacimiento et al. eds., 2010); Albert Jan van den Berg, The New York Convention of 1958: An
Overview, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NeEw YOork CONVENTION 1958 1N Practice 39, 53 (E. Gaillard, D. Di Pietro eds., 2008); Jan Paulsson,
Arbitrability, Still Through a Glass Darkly, B: ARBITRATION IN THE NEXT DECADE 95, 96 (ICC Pub. No. 612E,
1999).

23*Misr Insurance Company v. Alexandria Shipping Agencies Company, Court of Cassation, Egypt, 23 December
1991, 547/51 (HeopHLMAABHDIIT IIEPeBOA Ha AHTAMCKHIL S3bIK).

235Federal Tribunal, Switzerland, 21 March 1995, SC.215/1994/lit; Supreme Court, Austria, 17 November
1971, 1 Y.B. Com. Ars. 183 (1976).
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lex fori, T. e. 3aKOH roCyAapcTBa CyAa, KOTOPBIN paccCMaTpUBAeT AAHHOE AeA0™.
TakoMy ke IIOAXOAY CAEAYIOT U CyAbl Beabruum®’.

34. Bo-smopoix, IpU OLIEHKE TOTO, MOXET AU CIIOP OBITh IIPEAMETOM apOUTpasK-
HOTO pa3bHpaTeAbCTBa, U, COOTBETCTBEHHO, [IPU IIPHUHATHH PELIEHIs O TOM, HallpaB-
ASITb AM CTOPOHBI B apbutpask coraacHo crarbe 11 (3), cyast B Coeannennpix lltarax
npumensian OepepaAbHbIi 3aKOH 00 apbuTpae, T. e. mpuHLw lex fori, Ho 6e3 KaKoil-
Am60 ccpiaky Ha ctaTbio V (2)(a)®*
IPU3HABAAH, YTO CIIOPbI, BO3HUKAIOIIUE B CBSI3U C TEM MAM MHBIM 3aKOHOAATEABHBIM
AKTOM, MOTYT OBITb IPEAMETOM apOUTPAXKHOIO Pa3OUPaTEAbCTBA B COOTBETCTBHU C

Konsennueil. B xauecTBe mmprMepa MOXXHO YKa3aTh, YTO CIOPHI, CBSI3aHHBIE C AaHTH-
239

. Takum o6pasom, cyast Coepunennsix IlltaTos

TpecToBcKuM 3aKoHOM ITlepmana®’, 3akOHOM 0 LieHHBIX GyMarax 1 3aKOHOM O $OH-

AOBBIX Ouprxax’’, 3akOHOM AJKOHCa O B3aHATOCTH*' ¥ 3aKOHOAATEABCTBOM O
OaHKpOTCTBe**, KaK OBIAO PelIeHO, MOTAY CTAaTh IPEAMETOM apOUTPaXKHOIO pasbu-
pareasctBa. Cyapt CoepusenHbix I1ITaToB TakKe COTAACHAKCH C TeM, YTO CIIOPBI,

BO3HHUKAIOINE B CBA3H C TPYAOBbBIMU AOI‘OBOPaMI/I243 u AI/ICTPI/I6I)IOTOPCKI/IMI/I AOro-

Bopamu**, MOryT GBITb IIPeAMETOM apOUTPAKHOTO pasbHpareAbcTBa™®.

3S.  B-mpemvux, paHIIy3CKHe CYAl OTKA3aAKCh IIPUMEHSTh KAKOe-AHMOO KOH-
KpeTHOe HAIIHOHAABHOE 3aKOHOAATEABCTBO AAS OLJeHKU TOTO, MOXKET AM CIIOp ObITb
[peAMEeTOM apOuTpaXKHOro pasbupareabcrBa. Ommpasich Ha crarsio VII Koxsen-
1K, ATICAASITMOHHBIN CyA Tlapmka IOCTaHOBHA, YTO AOAXKHO IIPUMEHSATbCA PpaH-
Iy3CKO€e 3aKOHOAATEABCTBO KaK 60Aee OAArONMPHATHOE IO CPaBHEHHIO cO cTaTbeit II
U YTO IIPUHIAI AeHCTBUTEABHOCTH MEXKAYHAPOAHBIX apOUTPAXKHBIX COTAAIIEHHI,

28Compagnia Generale Construzioni "COGECO" S.p.A. v. Piersanti, Court of Cassation, Italy, 27 April 1979,
XVI Y.B. Com. Ars. 229 (1996).

>37Colvi NV. v. Interdica, Supreme Court, Belgium, 15 October 2004, C.02.0216.N.

238Scherk v. Alberto-Culver Company, Supreme Court, United States of America, 17 June 1974, 73-781; Rhone
Mediterranee Compagnia Francese v. Lauro, Court of Appeals, Third Circuit, United States of America, 6 July 1983,
82-3523.

23 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 2 July 1985,
3-1569.

240Scherk v. Alberto-Culver Company, Supreme Court, United States of America, 17 June 1974, 73-781.

> Lindo v. NCL, Ltd., Court of Appeals, Eleventh Circuit, United States of America, 29 August 2011,
10-10367.

*2Société Nationale Algérienne Pour La Recherche, La Production and others v. Distrigas Corp., District Court,
District of Massachusetts, United States of America, 17 March 1987, 86-2014-Y.

2$3Lindo v. NCL, Ltd., Court of Appeals, Eleventh Circuit, United States of America, 29 August 2011, 10-10367;
Jane Doe v. Princess Cruise Lines, LTD.,, a foreign corporation, d.b.a. Princess Cruises, Court of Appeals, Eleventh
Circuit, United States of America, 23 September 2011, 10-10809.

2*4Becker Autoradio USS.A., Inc. v. Becker Autoradiowerk GmbH, Court of Appeals, Third Circuit, United States
of America, 17 July 1978, 77-2566, 77-2567; Travelport Global Distribution Systems B.V. v. Bellview Airlines Limited,
District Court, Southern District of New York, United States of America, 10 September 2012, 12 Civ. 3483
(DLC).

245TIpu 9TOM CyAbI AHAAMBHUPOBAAH TIO KAKAOMY BHAY 3aKOHOAATEABHOTO aKTa, 6b1a0 an y Konrpecca Hamepenmue
BBIAGAUTD ONIPEACACHHYIO KaTeTOPHIO CIIOPOB, KOTOPble MOTYT GbITh IPEAMETOM apOUTPXKHOTO pasbrpaTeAbCTBa:
Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 2 July 1985, 437
United States 614. B 6oaee o6mem naane, cM. GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 769,
778 (2009).
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KOTOPBIM SIBASIETCS "MaTepPHAAbHO-IIPABOBOM HOPMOH PPaHITy3CKOrO 3aKOHOAATEAD-
CTBA O MEXAYHAPOAHOM apbuTpake’, yCTAHABAMBAET ACHCTBHTEABHOCTb AIOOOM
apOUTPAXKHOI OTOBOPKH "HE3aBHUCHMO OT KAKOM-AHOO CCHIAKH HA HAIIMOHAABHOE

3aKOHOAATEABCTBO"2*

. Aneaasmyonsbiii cyp Ilapwka mpsmo mposea pasaumuue
MexxAy oruM mpuHnunoM u crarbsmu I u V Konsennuu, "koTopsie Tpefyror, B
Y9aCTHOCTH, IIPUMEHSTh HALIOHAABHbIE 3aKOHbI, AASI TOTO YTOOBI IIPHAATH OTOBOPKE
cray ¥, B xadecTBe mpuMepa MOXKHO YKas3aTb, YTO OAMH QPAHIIY3CKHUIL CyA HAIpa-
BHA CTOPOHBI B apOUTPaXX Ha OCHOBAHHMHU apOUTPAXKHOTO COTAALIEHUS, COAEPIKaB-
IIeTrocs B TPYAOBOM AOTOBOpe, HECMOTPS Ha YTBEPXKACHHE 3asBHTEAS] O TOM, YTO
TPYAOBBIE CIIOPBI HE MOTYT OBITH IPEAMETOM apOUTPaKHOro pasbupareabcrsa. Cyp
OTMETHA, 4TO ITpuMeHsieTcss KoHBeHINS, TOCKOABKY TPYAOBOM AOTOBOP HOCHA MeX-

AyHapOAHDIi XapakTep, a OpaHuus CHsIAQ CBOIO TOPTOBYIO OrOBOPKY™*.

Cratba II (2)

36. B crarve II (2) ompeaeasercst Tpe6oBaHMEe B OTHOMIEHUH "THCHMEHHOTO"
coraamenust. "TluceMeHHOe coraauieHre’ BKAIOYAeT "apOUTPaKHYI0 OrOBOPKY B
AOTOBOp€ MAM apOUTPaKHOE COTAALIEHNUE, IIOAIIMCAHHOE CTOPOHAMU HAU COAEPKA-
meecs: B 0OMeHe IIMCbMaMH MAU TeAerpaMMaMH .

37. Ao rToro kak atuM BonpocoM 3aHsasach IOHCHUTPAA, HaroHaAbHBIE CYADI
PACXOAMAKCH BO MHEHHUSIX O TOM, IIPUMEHSTh AU IIOAO’KEHHUE O IIpaBe Ha Ooaee OAa-
rONpHATHBIA pexuM, 3akperaennoe B crarbe VII (1) Konsenuuu, x Tpe6oBanuio
COCTABASITh apOUTPAXKHOE COTAAIIEHHE B "MHCbMEHHOM' BHAE IO CMbICAY crarbu 1L
B 2006 roay FOHCUTPAA noatsepamaa, uro crarbio VII (1) caeayer "mpumeHsTs
...TAKUM 06Pa3oM, YTOObI [IPEAOCTABHITD AIOOOI 3aMHTEPECOBAHHOMN CTOPOHE BO3MOX-
HOCTb BOCIIOAB30BATbCsI IIPABAMH, KOTOPHIMA OHA MOXeT 00AaAaTb B COOTBETCTBUM
C 3aKOHOAQTEABCTBOM HAHM MEKAYHAPOAHBIMU AOTOBOPAME CTPAHBL, B KOTOPOI IIOAA-
€TCSI XOAQTANCTBO, OCHOBAHHOE HA apOMTPAKHOM COTAAIIEHHH, B LIEASX IIPU3HAHIS
AEVICTBUTEABHOCTH TAKOTO apOUTpaskHOro coraamenus >*. C Tex mop HaLMOHAABHBIE

24Ste A.B.S. American Bureau of Shipping v. Copropriété Maritime Jules Verne et autres, Court of Appeal of Paris,
France, 4 December 2002, 2001/17293, mopaepxano pemerne o Aeay Copropriété Maritime Jules Verne et autres
v. Société A.B.S. American bureau of shipping, Court of Cassation, France, 7 June 2006, 03-12.034

247Ste A.B.S. American Bureau of Shipping v. Copropriété Maritime Jules Verne et autres, Court of Appeal of Paris,
France, 4 December 2002, 2001/17293.

**8SA C.FTE. v. Jacques Dechavanne, Court of Appeal of Grenoble, France, 13 September 1993.

249 PeKOMEHAALHST OTHOCHTEABHO TOAKOBAHHS myskTa 2 cratbu I u mynxra 1 crarsu VII Konenimuu o npusHa-
HUM U IPUBEACHHH B HCIIOAHEHHE HHOCTPAHHBIX apOHTPAXKHBIX PelIeHHUI, COBEPIIEHHOI B HbIO»I;IopKe 10 urons
1958 ropa (2006 roA), Oduyuarvnoie omuemot Teneparvroti Accambreu, wecmvdecam nepeas ceccus, Aonoinexue
Ne 17 (A/61/17), nynxret 177-181 1 npusoxenue 11, nmeercst o appecy: www.uncitral.org/pdf/russian/texts/
arbitration/NY-conv/A2R.pdf. Ilodzomosumervnvie mamepuasvi TO 9STOM PEKOMEHAALMU COAEPXKATCS B
Oduyuarvrvix omuemax IeneparvHoli Accambreu, nsmvlecsm wecmas ceccus, Aonosnenue NO 17 (A/56/17),
myHKT 313; mam ke, namvdecam cedvmas ceccus, Aonoanenue N 17 (A/57/17), nyHKT 183; M B AOKyMeHTax
Opranusanuy O6bepsnnennsix Haruit A/ CN.9/468, mynxrer 88-106; A/CN.9/48S, mynxrs: 60-77; A/CN.9/487,
myskTsl 42-63; A/CN.9/508, mymxter 40-50; A/CN.9/592, nymkrs: 82-88; A/CN.9/WG.II/WP.118,
myHKTh 25-33; A/CN.9/607; u A/CN.9/609, a Tarke pobaBaerns 1-6.
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CyABI 6OA€€e TTOCAEAOBATEABHO IIPHBOAUAM B MICIIOAHEHHE apOUTPAsKHBIE COTAAIICHHMS
B COOTBETCTBHHU C MeHee CTPOTMMHU (pOPMAABHBIME TPeOOBAHIMAMH, CYIIeCTBYIOIIUMU
B PAMKAX MX BHYTPEHHEro 3aKOHOAATEAbCTBA MAU MEXAYHAPOAHBIX AOTOBOPOB, KaK
aT0 mpeaycMoTpeHo crarbeil VII B OTHOIEHHH apOUTPAXHBIX pemeHnit™’.

A. "Apb6uTpaxHas oroBopka B gorosope"
unu "apbutpaxHoe cornalweHue"

38. KOHBeHIMS IIpeAyCMATPHUBAET, YTO 'IHUChbMEHHOE COrAalieHre” MOXEeT O3HA4aTh
KaK "apOUTPAKHYIO OOBOPKY B AOFOBOpe”, TaK U "apOUTpaKHOe COrAalIeHue".

39. Tlpumepsl "ap6UTpakHBIX OTOBOPOK B Aorosope” mo cMbicay crarbu 11 (2)
MOXKHO HAlTH, KOTAQ apOUTpaKHOe COTAAlleHHe IeYaTaeTcss Ha 06OpPOTHOM CTO-
poHe porosopa®’.

40. Yro Kacaercs "apOUTPAKHOIO COTAAUICHHS', TO OAHH aBCTPAAUFICKHUIL CYA ITOA-
TBEPAUA, 9TO KPYT BEACHUS], IOAIIMCAHHBIN B PaMKaX apOUTPaKHOM IIPOLIEAYPHI IIOA
arupoit MexayHapopsoro apburpaxsoro cyaa MTTI, 6b1A KBaAMPHIMPOBAH KAk
"ap6uTpaxkHoe coraanenue” u "muchMeHHOe coraamenue” mo cMbicAy cratbu 11 (2)%2
B aTOM AeAe OAMH M3 OTBETYHMKOB B PAMKAX apOUTPAKHOMN MPOIIEAYPHI IIPHBOAUA
BeCKHe apryMeHThI [POTHB KOMIIETEHI[IH TPETeCKOro cyaa. TpeTeficKuil Cya TOIAa
BBIHEC pellleHHe OTHOCHUTEABHO PACXOAOB B MOAB3Y AAHHOTO OTBETUHKA, KOTODBINA
M03AHee AOOMBAACS MCIIOAHEHHMSI 9TOro pemenus. CTOPOHA, ITIOAABIIAS ALIEAASIIHIO,
BO3Pa’KaAa IIPOTUB UCIIOAHEHHSI HA TOM OCHOBAHHH, YTO, KAK YCTAHOBHA TPETEHCKHUI
CyA, HEKAKOTO ACHICTBYIOIIEro apOUTPAsKHOTO COTAAIIEHHs, KOTOPOe HMeAO ObI 0051
3aTEABHYIO CHAY AASL OTBETYHKA, He Obia0. Bepxosusiit cys KsuncAeHpa mpuBea B
HCIIOAHEHHE 3TO apOHTPaXKHOe pelLleHMe, CAEAAB BBIBOA O TOM, UTO KPYT BEACHHS,
MOAIIMCAHHBIA CTOPOHAME B apOHTPAXHOM IPOLIEAYpPe, SBASACS TIHCBMEHHBIM
coraameHreM" MO CMbICAY cTarbu 11

41. Pazanune MeXAy apOUTPa>KHON OTOBOPKOW B AOTOBOPE M COTAALIEHHEM O
Iepepade cropa B apourpax’>
ropasao MeHee aKTyaAbHBIM. B pemenuu, npunsaTom B 1994 ropay, AneAadiiioHHbIH
cya maroro okpyra Coeaunennsix 11ITaToB mpoBeA pasandiie MeXAY apOUTPaKHOM

B COBPEMEHHOM ap6nTpa>1<H0171 MPaKTUKE CTaAO

250Boaee mOAPOGHBII aHAAM3 B3AMMOCBA3M MexAy cTarbamu 11 i VII cm. raasy PyKOBOACTBa, MOCBSIIEHHYIO
crarpe VII, mynxrer 31-3S.

251Cm. raaBy PyxoBoacTsa, nocssmennyto raase 11, mynxr 19. Cm. Taxoke Bayerisches Oberstes Landesgericht
[BayObLG], Germany, 17 September 1998, BayObLG 4 Z Sch 1/98; Bundesgerichtshof [BGH], Germany,
25 May 1970, VII ZR 157/68; Oberlandesgericht [OLG] Schleswig, Germany, 30 March 2000, 16 SchH 05/99;
Bundesgerichtshof [BGH], Germany, 12 February 1976, III ZR 42/74.

*32Commonwealth Development Corp v. Montague, Supreme Court of Queensland, Australia, 27 June 2000,
Appeal No. 8159 of 1999; DC No. 29 of 1999.

253T]oa TepMuHOM "ap6uTpaKHOE COTAAIIeHHe" 0GBIMHO IOAPASYMEBAIOTCS KaK ApOHTPaXKHbIe OTOBOPKH, TaK
coraamreHus o mepepade criopa B apburpax. Cm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL CoM-
MERCIAL ARBITRATION 193-96 (E. Gaillard, J. Savage eds., 1999).
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OrOBOPKOM B AOTOBOpe M apOUTpaxkHbIM corameHreM. OH IMOCTaHOBHUA, 4TO, IIO
cmbicay ctatbu 11 (2), mepBast AOAKHA GBIT TOATIMCAHA CTOPOHAMH, B TO BPeMs Kak
B OTHOLIEHUU BTOPOIO Takoe TpeboBanue He npumensercs™*. Takas mosuuus sIo-
CAEACTBHH ObIAa OTBeprHyTa ATEAASIIMOHHBIM CyAOM BrOoporo okpyra CoesnHeH-
HbIX [IITaToB. OH MOCTAaHOBHA, YTO IIPEAYCMOTpPeHHOe B cTaTbe 11 (2) Kousenruu
TpebOBaHUE B OTHOLICHUN IIOATIMCH IIPUMEHSETCS KaK K AOTOBOPAM, COAEPIKAIIMM
ApOUTPXHYI0 OTOBOPKY, TaK M K apOUTPa’KHBIM COTAQIIEHHSM, €CAH TOABKO OHHU
He COAEpIKaTCs B OOMeHe IHChbMAMU MAM TeAerpaMMamMu’™>.

B. TpeboBaHue nognucu

42. B cootserctsuu co crarbeit II (2) TpeboBaHne OTHOCHTEABHO MUCHMEHHOTO
COTAQIIEHUSI CYUTAETCS BBITOAHEHHBIM, €CAM apOUTPaKHASI OTOBOPKA HAM apbu-
TPaXKHOE COTAANIeHHEe ITOATIMCAHbI CTOPOHAMHU.

43. EcAu CTOPOHBI AOTOBOPA HAM AOKYMEHTA, COAEPYKAILIEr0 apOUTPasKHOE COTAa-
LIEHMe, TIOAIIMCAAM TAKO! AOTOBOP HAHM AOKYMEHT, TPe6OBAaHME MOATIICH, COACPKa-
meecst B crarbe 11 (2), caeayer cumrars BbmmoaHeHHBIM. CyABl OGBIMHO CA€AYIOT
aTOMY IpaBUAY™®.

44. C apyroil CTOpOHBI, HEKOTOPbIE CYABI OTKA3bIBAAKCH IIPUMEHSTh apOUTpax-
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HbIE€ COTAALIEHMS B OTHOIIEHNN CTOPOH, KOTOPBIE HE ITOAITMCAAN €T0™ . HanpnMep,

BepxoHbiit cys Kuras oTkasas B MCIIOAHEHHM apOMTPAXKHOTO PelIeHHS HAa TOM
OCHOBAaHHUM, 4YTO TOABKO OAHA CTOPOHA TIOATIMCAaAd AOTOBOp, COAEPIKaBIIMI
apburpakHyio oroBopky>*®. AnasormuHsiM o6pasoM, BepxosHeriil cys Bpasuauu

23%Sphere Drake Insurance PLC v. Marine Towing, Court of Appeals, Fifth Circuit, United States of America,
23 March 1994, 93-3200. Cm. Taxxe Borsack v. Chalk & Vermilion Fine Arts, Ltd., District Court, South District
of New York, United States of America, 7 August 1997, 96 CV 6587 (BDP).

255Kahn Lucas Lancaster, Inc. v. Lark International Ltd., Court of Appeals, Second Circuit, United States of
America, 9 July 1999, 97-9436. Cwm. Taxxe Czarina, L.L.C. v. W.E. Poe Syndicate, Court of Appeals, Eleventh Circuit,
United States of America, 4 February 2004, 03-10518; Moscow Dynamo v. Alexander M. Ovechkin, District Court,
District of Columbia, United States of America, 18 January 2006, 05-2245 (EGS).

256Sunward Overseas S.A. v. Servicios Maritimos Limitada Semar, Supreme Court of Justice, Colombia,
20 November 1992, 472; Krauss Maffei Verfahrenstechnik GmbH et al. v. Bristol Myers Squibb S.p.A., Court of
Cassation, Italy, 10 March 2000, 58; Steve Didmon v. Frontier Drilling (United States), INC,, et al., District Court,
Southern District of Texas, Houston Division, United States of America, 19 March 2012, H-11-2051; Kahn Lucas
Lancaster, Inc. v. Lark International Ltd., Court of Appeals, Second Circuit, United States of America, 29 July 1999,
97-9436; Smita Conductors Ltd. v. Euro Alloys Ltd., Supreme Court, India, 31 August 2001, Civil Appeal No. 12930
of 1996; Bundesgerichtshof [BGH], Germany, 8 June 2010, XI ZR 349/08; Bundesgerichtshof [BGH], Germany,
25 January 2011, XI ZR 350/08.

**’Court of Appeal of the Republic and Canton of Ticino, Second civil Chamber, Switzerland, 2 April 2003,
14.2002.81.

*38Concordia Trading BV. v. Nantong Gangde Oil Co., Ltd., Supreme People’s Court, China, 3 August 2009,
[2009] Min Si Ta Zi No. 22.
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OTKA3aACs 00eCIIeunTd MCIIOAHEHHe apOUTPAKHOIO COTAAIIEHMS, IIOCKOABKY CTO-
POHBI He IOAIIMCAAN AOTOBOP, COAEPIKABIIMI apOUTPAXKHOE coraieHne™’,

4S.  AeficTBys B TOM e Kaoue, BepxoBHblit cya Bpuranckoit Koaym6uu 8 Karnape
B Aeae Javor v. Francoeur oTKa3aAcsi IPUBECTU B MCIIOAHEHMe apOUTPaXKHOe pelie-
HUe, BbIHECEHHOE IIPOTHB OTBETYMKA, IIOCKOABKY TOT He IIOATIHCAA apOUTpaKHOe
coraamrerue. Bo Bpems apOUTpasKHOro pa3bUpaTeAbCTBA CYA YCTAHOBUA, YTO OTBET-
4uK ObIA alter-ego CTOPOHBI, SIBASBINENCS IOPHAMYECKHM AHIIOM, KOTODPAs IOA-
MKCaAa ApOUTPAKHOE COTAANIEHNE H, COOTBETCTBEHHO, IIPUKA3aAd OTBETUHKY IPH-
HATH y4acTHe B apbuTpaxHoil mpoueaype. Cya onmpaacs Ha texct crarbu 11 (2)
3axona Bpuranckoit Koaym6un 06 uHOCTpaHHDBIX ap6UTpaXKHBIX pemeHusx (KOTo-
past Bratodaet crarbio 11 (2) KonBeHImMu) u mOCTAHOBHUA, UTO ITeAb AAHHOTO 3aKOHA
3aKAIOYAETCsI B OTPAaHIYEHHU IIPOLIEAYPHI IPUBEAEHISI B MCIIOAHEHME apOUTpaK-
HOTO pelleHus "CTOpPOHOIL [cTOpoHamu), moanucasmeli [ap6urpaxkHoe] coraame-
Hre". Cyp MOCTaHOBUA, UTO, IIOCKOABKY OTBETYMK He ObIA MOMMEHOBAHHOM HMAM
MOAIIMCABINell CTOPOHON apOHTPaXKHOTO COTAANIEHHS, apOMTPAXKHOE pellleHHe B
OTHOLIEHHMH HEro He MOTAO GBITb IPUBEAEHO B HCTIOAHeHHe ™.

46. C Apyroil CTOPOHBI, psiA CYAOB OOeCIIeYMBAAHM HCIIOAHEHHE apOHUTPaXKHBIX
COTAQIIEHHI B OTHOLIEHNU CTOPOH, KOTOPbIe He IIOAIIMCAAU APOUTPAKHOE COTAALIe-
uue. Hanpumep, cyast Coepnnennbix I1ItatoB cunTaAu, 4To He IMOAMCABIINE apOu-
TPaKHOE COTAALIEHHE CTOPOHBI MOIYT OBITb CBSI3aHBI UM, IIPU YCAOBHU 9YTO
apOUTpasKHOE COTAALIEHHE He SBASETCSI HIMTOXXHBIM B COOTBeTCTBUH ¢ KoHBeHImei
U 9TO K COOTBETCTBYIOIIEMY KOHKPETHOMY CAYYalO0 IPUMEHSIETCS Ta HAY UHAS KOH-
LIENIKS AOTOBOPHOT'O [IPAaBa — HAIIPHMe], KACAIOWIASICS II0CPEAHNIECKOI AeSITeABHO-
CTH, AMLIEHHs CTOPOHBI IIPaBa OCIAPUBATH Kakue-AMOO (akTbl MAM IIPUHIIAIOB,
peryaupyromux Bompocs! alter-ego n GeHepUUMAPOB U3 YKMCAA TPETBUX CTOPOH.
Bo Opannuum cy6bekToB, KOTOpble He IIOAIIMCAAM ApPOUTPAXKHOE COTAALIEHHE,
HAIIPaBASIIOT B apOUTPaXK B COOTBETCTBUU C AOKTPHHON IPYIIIbI KOMITAHHIT®.

239Plexus Cotton Limited v. Santana Téxtil S/A, Superior Court of Justice, Brazil, 15 February 2006, SEC 967;
Indutech SpA v. Algocentro Armazéns Gerais Ltda., Superior Court of Justice, Brazil, 17 December 2008, SEC 978;
Kanematsu USA Inc. v. ATS—Advanced Telecommunications Systems do Brasil Ltda., Superior Court of Justice,
Brazil, 18 April 2012, SEC 885.

26%Tavor v. Francoeur, Supreme Court of British Columbia, Canada, 6 March 2003. Cm. taioke Dallah Real Estate
and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan, Supreme Court, England
and Wales, 3 November 2010, UKSC 2009/0165.

261 Formostar, LLC, et al. v. Henry Florentius, et al., District Court, District of Nevada, United States of America,
13 July 2012, 2:11-cv-01166-GMN-CWH; Flexi-Van Leasing, Inc. v. Through Transport Mutual Insurance Associa-
tion, Ltd., et al., Court of Appeals, Third Circuit, United States of America, 18 August 2004, 03-3383; Sarhank
Group v. Oracle Corporation, Court of Appeals, Second Circuit, United States of America, 14 April 2005, 02-9383;
Milton Escobal v. Celebration Cruise Operator Inc., Celebration Cruise Line LLC, Court of Appeals, Eleventh Circuit,
United States of America, 20 July 2012, 11-14022. Cm. TakKe A€A0, II0 KOTOPOMY HE OAHA KOHIJEIIIIHSI AOTOBOPHOTO
npasa He 6biaa courena npumenumoit: Bel-Ray Co,, Inc. (United States) v. Chemrite (Pty) Ltd. (South Africa), Court
of Appeals, Third Circuit, United States of America, 28 June 1999, 98-6297; Sarhank Group v. Oracle Corporation,
Court of Appeals, Second Circuit, United States of America, 14 April 2005, 02-9383.

2628 ociété Kis France et autres v. Société Générale et autres, Court of Appeal of Paris, France, 31 October 1989,
1992 REv. Ars. 90.



60  Pykosoocmeo no Kongenyuu o npusnanuu u npueoenuy 8 UCnOIHenue UHOCIPAHHbIX apoumpadicbix pewenull

C. ApbuTtpaxkHas oroBopka Win apbUTPaXKHOEe COMalleHue,
copepalieecs B o6MeHe [OKYMEHTaMu

a. 0b6meH

47. B cootBerctBuu co crarbeii 11 (2) coraamenne 6yaeT TakKe CYUTATHCS YAOB-
AETBOPSIIOIINM TPeOOBAHHIO B OTHOIIEHHH "TICbMEHHON' $OPMBI, ECAU OHO OYAET
COAEPIKAThCS B OOMeHe IMIChbMAMU HAH TeaerpaMmaMi. Kak oTMeTnA oAMH U3 CyAOB
TepmaHuy, BakHellIee 3HAYEHNE B KOHTEKCTe TPeOOBAHUS OTHOCUTEABHO OOMeHa
AOKYMeHTaMH, peAycMoTpenHoro B Hpio-HOpKCKo# KOHBEHIINH, MMeeT B3auMHas
OCHOBA; MHBIMH CAOBaMH, B3aHMHAs IIepeAada AOKYMEHTOB .

48.  Oxpyxuoit cys Coepunennsix IlIraToB mo oxpyry Koaymbus moaTsepana,
YTO AASl YCTAQHOBACHHMS $aKTa HAAMYMS 'HHUCHMEHHOTO COTAQIIEHMS' IO CMBICAY
crarpu 11 (2) KoHBeHIMM OAHOCTOPOHHUX AEFICTBUIL TOM A HHOM CTOPOHBI HEAO-
cTaTo4HO**. B XOA€ PACCMOTPEHHMSI 9TOrO AeAd IPOTHBOIIOAOXKHASI CTOPOHA HH B
KaKo# (opMe He OTBETHAA HA IHChMA, COACPIKABIINE APOUTPASKHBIE COTAAIICHHS.

49. B KOHTeKCTe MHBECTHIIMOHHBIX CIIOPOB, PACCMATPHBAEMBIX B apOUTPKHOM
HopsiAKe, ATIeAASIIHOHHBII CyA Broporo okpyra CIITA moaTBepaua, 4TO TpeOoBaHUe
OTHOCHUTEABHO 0OMeHa AOKYMEHTAaMH IT0 CMbICAY cTaTbu 11 KOHBeHIMI BBITIOAHSeTCS
IyTeM BKAIOYEHMS B ABYCTOPOHHHI HHBECTHULIMOHHBIA AOTOBOP IPEAAOXKEHM 00
YPEryAHpPOBaHHHU CIIOPOB B APOUTPASKHOM TIOPSAKE U €T0 IIOCACAYIOLIEro IPUHATH
MHBECTOPOM B PaMKaX IIPOCHOBI O POBEACHHH apOUTPaXKHOTO pa3bupaTeAbcTBa®.

b. Heucyepnsisatowuli nepeyeHb 00KyMeHmMO8

50. Xots B crarbe 1I (2) npsiMo roBOpHUTCS TOABKO AMIIb 06 "06MeHe mUCbMaMu
VAU TeAerpaMmamu’, CIMTaeTcsl o6mepU3HaHHbIM, YTO MOoAOXKeHHs cTaThu 11 (2)
OXBaTBIBAIOT OOMEH AIOOBIMU AOKYMEHTAMH, & He TOABKO IHCbMaMH K TeAerpam-
MaMH. BOABIIMHCTBO CYAOB IPHU3HAIOT, YTO apOUTPXKHbIE COTAAIIEHIS, COAEPIXKa-
muecst B 0OMeHe AOKYMEHTaMU MAYM WHBIMH ITHCbMEHHBIME COOOLIEHUSIMHE, OYAD TO

2630berlandesgericht [OLG] Frankfurt, Germany, 26 June 2006, 26 Sch 28/05; Bayerisches Oberstes Landes-
gericht [BayObLG], Germany, 12 December 2002, 4 Z Sch 16/02.

264Moscow Dynamo v. Alexander M. Ovechkin, District Court, District of Columbia, United States of America,
18 January 2006, 05-224S (EGS).

265Republic of Ecuador v. Chevron Corp. (United States), Court of Appeals, Second Circuit, United States of
America, 17 March 2011, 10-1020-cv (L), 10-1026 (Con). Cwm. TaKoke cTaTyTbl 06 yperyAHpOBaHHU TpeGoBaHuUil
mexay CIIIA u VpanoM B ap6UTpakHOM MOpsiAKe, IpU3HABaeMble "TTHChbMeHHbIM coraamenueM”: Ministry of De-
fense of the Islamic Republic of Iran v. Gould Inc.,, Gould Marketing, Inc, Hoffman Export Corporation, and Gould
International, Inc, Court of Appeals, Ninth Circuit, United States of America, 23 October 1989,
88-5879/88-3881.
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B QU3NYIECKOM MAU SAEKTPOHHOM BHAE, YAOBAETBODSIIOT TPEGOBAHMIO, YCTAHOBAEH-
HoMy B crarbe 11 (2)%.

S1. Hampumep, OAMH U3 KaHAACKMX CYAOB IIPM BBIHECEHHMH IIOCTAaHOBAGHUS
OTHOCHTEABHO AEHCTBUTEABHOCTH APOUTPAKHOIO COTAAUIEHVS B COOTBETCTBHU
co crarbeit V (1)(a) mopTBepAMA, UTO "MHChMEHHOE COTAAlIeHHe’, COTAACHO
cratbe II (2), MoxeT umerb pasuble GpOpMATbl M 3Ty (OPMYAUPOBKY CAEAYET
TOAKOBATh C QYHKIMOHAABHON M MPArMaTHIHON TOYEK 3peHus’" .

S2. Tax, Ha cBOell TPHALATDH AeBsITON ceccuu B mioAe 2006 ropa JOHCUTPAA
IpSIMO PEKOMEHAOBAAA IPUMEHATD IyHKT 2 cTaTbi 11, "HCXOAS U3 IPU3HAHUS TOTO,
9TO COAep)Kaljeecsi B HEM OIMCAHUE OOCTOSTEABCTB He HOCUT HCYEPIIbIBAOIIETO

xapakrepa'?®. Aaaee, B moprBepxkperne aroro JOHCUTPAA Ha Tolt xe ceccun

BHeCAQ IONpPaBKy B THIIOBOH 3aKOH O MeXAYHAPOAHOM TOPrOBOM apbHUTpaxke B

LEASIX Pa3biACHEHMS TOI'O, YTO ”TPe60BaHI/Ie O 3aKAKYCHHH aP6I/ITPa>KHOI‘O COTIAa-

LIEHNS B IIMCbMEHHON (OpMe YAOBAETBOPSIETCS. 9AEKTPOHHBIM coobmenuem|...]"2%.

B coorserctBun ¢ pexomenpanuein JOHCHUTPAA B Vcmanuu HepaBHO 6BIAO
IPUHATO PpelIeHHe, COTAACHO KOTOPOMY IlepedeHb AOKYMEHTOB, HM3AOXKEHHDIX
B cTarbe II, He SIBASIETCS MCUEPIIBIBAIONINM U II09TOMY apOUTPaXKHOE COTAAILIEHHE,
3AKAIOYEHHOE C IIOMOIIbI0 JAEKTPOHHBIX CPEACTB CBSI3H, YAOBAETBOpsieT TpeboBa-
HUIO OTHOCUTEABHO "IMChbMEHHON $popmbl'’.

26606 obmene Teaekcamu u paxcamu cm.: Compagnie de Navigation et Transports S.A. v. MSC Mediterranean
Shipping Company S.A., Federal Tribunal, Switzerland, 16 January 1995; C S.A. v. E. Corporation, Court of Justice
of Geneva, Switzerland, 14 April 1983, 187. O6 o6MeHe 9AeKTPOHHBIMU COOGIIEHUSMI C IIOATBEPXKACHHEM 10
daxcy cm.: Great Offshore Ltd. v. Iranian Offshore Engineering & Construction Co., Supreme Court, Civil Appellate
Jurisdiction, India, 25 August 2008, Arbitration Petition No. 10 of 2006.

267Sheldon Proctor v. Leon Schellenberg, Court of Appeal of Manitoba, Canada, 11 December 2002.

268Pe1<omeHAaum, KaCcalomasicst TOAKOBaHus myHKTa 2 craTby 11 u mynkTa 1 cratpu VII Konsennuu o npusHaHum
Y IPUBEACHHM B HCIIOAHEHHE MHOCTPAHHBIX apOMTPaKHBIX pelreHuil, cobepirenHoil B Hpio-Topke 10 mioms
1958 roaa (2006 rop), mynkr 1. Oguyuarsuvie omuemst Temeparvnoii Accambaeu, wecmvdecam nepeds ceccus,
Aonoanerue Ne 17 (A/61/17), myukrst 177-181 u npuaoxenue 11, umeetcs mo aapecy: www.uncitral.org/pdf/
russian/texts/arbitration/NY-conv/A2R.pdf. YVixe B 2005 ropy B moarorosaennoii KOHCHUTPAA Kousenuun
Opranusaun O6besnHeHHbIx Hanuit 06 HCIIOAb30BaHMM 9AEKTPOHHBIX COOOIIEHMIT B MEXAYHAPOAHBIX AOTOBOPAX
HPeAyCMaTPI/IBaAOCb ee HpHMeHeHI/[e coraacHo crarbe 20 KOHBeHHHI/I B OTHOIII€HHHU HCIIOAB30BaHUL 3AeKTp0HHbIX
COOBIIEHHII B CBA3U C 3aKAIOUEHHEM HAM HICTIOAHEHHEM COTAAIIEHHS, IOATIAARIOIIEro 110A AeticTBre Hpro-Tlopxckoit
xonBeHnuH. CM. pesoaronuio 60/21, mpumsityio Tenepaasroit Accambaeeir 23 Hos6pst 2005 ropa B Kacaromyyiocst
Kousenun Opranusarmu O6bpeanHeHHbIx Harpit 06 1CII0AB30BaHHN 3AEKTPOHHBIX COOOIEHHT B MEXKAYHAPOAHBIX
AOrOBOpax, mmeercs mo appecy: https://documents-dds-ny.un.org/doc/UNDOC/GEN/N0S5/488/82/PDF/
N0548882.pdf?OpenElement.

2%Crarps 7 (4) (sapuant I) Tumosoro sakona FOHCUTPAA o MeXAyHAPOAHOM TOProBOM ap6uTpaXxe.

*"°High Court of Justice of Catalufia, Spain, 15 March 2012, RJ 2012/6120.
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53. HEKOTOPI)IQ KOMMEHTATOPBI TAK)KE ITOAATAIOT, YTO OIMCAHHBIE B CTAThE 1I (2)

06CTOATEABCTBA HE SABASIOTCS HCYEPIIBAIOINMHU, HCXOAS U3 UCIIOAB3YEMOI'O B 9TOM

craTtbe cAoBa "Bkarodaer"?!,

C. [lpumeHsemcs nu mpebosaHue omHocumMesabHO noonucu
K 06MeHy OOKyMeHmamu

54. B OTHOLIEHMH CAydYaeB, KOIAQ apOHTPa’KHOE COTAAUICHHE COAEPXKUTCS B
o6MeHe AOKyMeHTamH, B TekcTe cTatbi 11 (2) He COAEPIKHTCS KOHKPETHOTO Tpe6o-
BAHMSI OTHOCUTEABHO MOAIIMCAHHUS CTOPOHAMHU aPOUTPAXKHOTO COTAAIIEHMUSL.

55.  ®epepanbhbiii cyp IlBeitjapun MOATBEPAHA, 9TO B TOM CAydae, KOIAQ ap6u-
TPaXXHOE COTAALIEHHE COACPKHUTCS B OOMeHe AOKyMeHTaMH, TpeGOoBaHHe OTHOCH-
TEABHO TOATIMCAHUS He MPUMEHSeTCs’ >, AHAAOTMYHBIM 06Pa3oM, IIPU BHIHECEHUU
peLIeHNsT COTAACHO paspery 7 3akoHa 06 apburpaxe, mpuHstoro B MHAMM B
1996 roay (B koTopoMm Bocmpoussopurcs crathbs 11 (2) Konsenuuu), Bepxosmbrit
cya VHANM NpU3HAA A€HCTBUTEABHBIM apOUTPaXKHOE COTAALICHHE, COAEpIKALleecs]
B HEIIOAIICAaHHOM AOTOBOPE, KOTOPBIM OOMEHSAKUCH CTOPOHBI>>. DTOT IIOAXOA TIPH-
MEHSIACS BO MHOTUX IOPHCAUKIJMOHHBIX CHCTeMax” .

56. BMecre ¢ TeM B HEKOTOPBIX CAYYasiX ObIAM IPHUHSTHI PELIeHHUs He IPHBOAUTD
B HCIIOAHEHHe HEIIOANIMCAaHHble apOUTPaKHbIE COTAALIEHUS, KOTOPHIMU CTOPOHBI
0OMEHSIANCDH C UCIIOAB30BaHUEM TeAeKkca’’>.

*71Cm., manpumep, Toby Landau, Salim Moollan, Article I and the Requirement of the Form, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS—THE NEW YORK CONVENTION 1958
IN PRACTICE 189, 244-47 (E. Gaillard, D. Di Pietro eds., 2008); Gabrielle Kaufmann-Kohler, Arbitration Agree-
ments in Online Business to Business Transactions, B: LIBER AMicORUM K.-H. BOCKSTIEGEL 355, 358-62 (2001).
EcAu MOAXOAUTD K AQHHOMY BOIPOCY IO CIIPaBEAAMBOCTH, TO CaM IO cebe 9TOT apIyMeHT He SBASIETCS
OIPEeAEASIOIIMM, [OCKOABKY He IIOAKpeIAsieTcsl BapuaHTamu KOHBeHIMM Ha ADYrHX OQHIMAABHBIX S3BIKAX.
Hanpumep, B BapnanTe Ha $ppaHI[y3CKOM S3bIKe HCTIOABSyeTCsl BhipaxkeHue «On entend par "convention écrite” [...]>»,
10A KOTOPBIM [IOAPA3yMeBaeTCsl, CKOpee, OIpeAeAeHHUe OHSTHS "TIUCbMEHHOE COTAAIIeH e, 2 He HeUCYePIIbIBAIOIIMI
[IepeyeHs.

2 Compagnie de Navigation et Transports S.A. v. MSC Mediterranean Shipping Company S.A., Federal Tribunal,
Switzerland, 16 January 1995; Tradax Export SA v. Amoco Iran Oil Company, Federal Tribunal, Switzerland,
7 February 1984.

*BM/S Unissi (India) Pvt Ltd. v. Post Graduate Institute of Medical Education and Research, Supreme Court,
India, 1 October 2008, Civil Appeal No. 6039 of 2008.

274Not Indicated v. Not Indicated, Supreme Court, Austria, 21 February 1978, X Y.B. Com. ArB. 418 (1985);
Standard Bent Glass Corp. v. Glassrobots OY, Court of Appeals, Third Circuit, United States of America, 20 June
2003, 02-2169. Cm. Takxe Ha dTare NpUBeASHUS apbUTPaKHOro pelleHus B ucroaHenue: Landgericht [LG]
Zweibriicken, Germany, 11 January 1978, 6.0 H 1/77; Oberlandesgericht [OLG] Schleswig, Germany, 30 March
2000, 16 SchH 05/99.

*75Cm., nanpumep, Oleaginosa Moreno Hermanos Sociedad Anonima Comercial Industrial Financeira Imobiliaria
y Agropecuaria v. Moinho Paulista Ltd, Superior Court of Justice, Brazil, 17 May 2006, SEC 866, pemenue
noarBepaeHo B pamkax Oleaginosa Moreno Hermanos Sociedad Anénima Comercial Industrial Financeira Imobiliaria
y Agropecuaria v. Moinho Paulista Ltda., Superior Court of Justice, Brazil, 7 March 2007, Motion for Clarification
on SEC 866.
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S7.  ITodzomosumerstivie mamepuast 1 popmyauposka crarbu 11 (2) mopsepxu-
BAIOT IIOAXOA, COTAACHO KOTOPOMy TpeOOBaHHe OTHOCHTEABHO IIOATIMCAHIS
He TIpUMeHseTcs K o6MeHy AoKyMenTamu. Paspaborumku Hpro-Hlopkckoit kom-
BEHIIMH CTPEMHAMCh NPHHSTH THOKO CGOPMYyAMpOBAHHOE TpebOBaHMe OTHOCH-
TEABHO "IIMCbMEHHOI POPMBI', C TeM YTOOBI yIeCTh PEAANH IPEAIPHHIMATEAbCKOM
npakTuku®’®. VIMEHHO 1109TOMy GBIAO IIPOBEAEHO Pa3AMYHE MEKAY "apOUTPaKHOM

"

OTOBOPKOI1 [ ...| HAM apOUTPAKHBIM COTAAIIEHHEM, TOAIIMCAHHBIM cTOpoHaMu” "uAn”

"coAepIKAIIMMCS B OOMeHe IIMChbMaMU HAU TeAerpaMMaMu’.

Cratba II (3)

58. B cAyvae HaAMYMSA MHCbMEHHOTO COTAAIIEHHS, KAK OHO OIPEAEASeTCS B COOT-
serctBun co cratbeit 11 (1) u (2), crarbs II (3) o6s3biBaeT HAINMOHAAbHbIE
CYABI HaIlpaBASITb CTOPOHBI B apOUTpPaXK II0 IPOChOe, [0 KpariHell Mepe, OAHOMN U3
CTOPOH, €CAH CYA He COUTET, YTO YIIOMSHYTOe COTAQIIeHIe HeAeHCTBUTEABHO, yTpa-
THAO CHAY UAM HE MOXKET OBITh HCIIOAHEHO.

A. 06wme npuHLMNbI
a. 06s3amenbCMBO HANPABAAMb CMOPOHbI 8 APOUMPAX

59. B crarpe II (3) npeaycmarpusaercs, uro "cya Aorosapusatomerocs [ocyaap-
CTBA, €CAH K HEMY ITOCTYIAEeT HCK II0 BOIPOCY, II0 KOTOPOMY CTOPOHBI 3aKAIOUHAN
COTAQIIeHNe, TPeAyCMAaTpUBaeMoe HACTOsmel cTarbeil, AOAXeH |[...| Hampasutb
cTopossl B apbutpax [...]". Kak ormerna Bepxosusuit cys Kanaasl, neab u 3apada
crareu 11 (3) 3aKAIOYAIOTCA B yKpeNAGHHH O0S3aTeAbCTBa IO IPHHYAHUTEABHOMY
HCIIOAHEHHIO apOUTPAXKHbIX COTAALIEHHI .

60. B nodeomosumervnoix mamepuarax chepa oxBaTa 00s3aTEABCTBA CYAOB
HAIIPaBASIT CTOPOHBI B apOHTpaxk He paccMarpusaercs. Qopmyanposka "Hampa-
BUTb CTOPOHBI B ap6urpax’ 3amMcrBoBaHa u3 JKeHeBckoro mporoxoaa 06 ap6u-
TPaXXHBIX OroBopkax 1923 ropa, B COOTBETCTBYIOIIEM IOAOXKEHHH KOTOPOIo
npeaycMarpuBaercs, uto "cyabl Aorosapusatomuxcs CropoH [...] AoAKHBI oTo-

27T Todeomosumenvivie mamepuasrst, United Nations Conference on International Commercial Arbitration,
Comments by Governments and Organizations on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, E/2822/Add. 4 (United Kingdom); nodzomosumeastvie mamepuaset, United Nations
Conference on International Commercial Arbitration, Summary Records of the Thirteenth Meeting, E/CONE.26/
SR.13 (Representative of the Hague Conference on Private International Law); nodzomosumeastoie mamepuaast,
Aoxaap Komurera 1o HCIIOAHEHHIO MeXXAYHAPOAHDIX apburpaxubix pemenuit, E/AC.42/SR.7 (Sweden, India);
nodzomosumenvivie mamepuaavt, United Nations Conference on International Commercial Arbitration, Summary
Records of the Ninth Meeting E/CONF.26/SR.9 (Representative of Germany), p. 3.

*77GreCon Dimter Inc. v. JR. Normand Inc. and Scierie Thomas-Louis Tremblay Inc., Supreme Court, Canada,
22 July 2005, 30217.
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CAaTb CTOPOHbI, II0 XOAQTANCTBY AMOOON M3 HHX, K pelleHui0 apburpos’’.

O1a dopmyanpoBka Obiaa mpeproskeHa Aeaeranueit IlIseruu Ha KonepeHuuu u
YTBEPXKAECHA IIOCA€ BHECEHMS PEAAKIIMOHHBIM KOMUTETOM AOIIOAHHTEABHBIX
u3MeHeHHit?"”,

61. Tlop caoBom "soaxen” B crarbe 1l (3) Cyabl MOHMMAIOT, YTO OHM O6S3aHBI
HAIPABASITh CTOPOHBI B apOUTPaXX U BOIIPOC 00 3TOM He MOXET OBITh OCTaBAEH Ha
ux yemorpenue* . Ha mpaxTrke CyAbl IPUMEHSIIOT ABA Pa3HbBIX IIOAXOAQ K BBIIIOA-
HEHHIO CBOETO 0053aTeAbCTBA IO HAMPABAEHHIO CTOPOH B apOUTpax.

62. TlepBblil MOAXOA HAIlIEA IIOAAEPIKKY B CUCTEMAX IPAXKAAHCKOTO [PABa H 3aKAKO-
9aeTcst B TOM, YTO KOMITIETEHIHS CYAOB He IPU3HAETCS IIPU HAAUYUHU apOUTPASKHOTO
coraaurenust. Hanpumep, ¢paHIfy3cKuil U MIBEALAPCKAI CYABL IPHHSAM LIEABI PSIA
PpeLIeHHI, COTAACHO KOTOPBIM B cOOTBeTcTBHH cO crarbeil II KonBennun Haandne
apOUTPaKHOTO COTAAIIEHUS] AMIIAAO HAIJMOHAABHBIE CYAbl KOMIIETEHIUH, U
[I09TOMY OHHU HAIIPaBASIAML CTOPOHEL B apouTpax’®'.

63. Bropoil MOAXOA, ITOAYIUBIINE ITOAAEPIKKY B OOABIIMHCTBE CHUCTEM OObIjero
paBa, IPeAyCMaTpUBaeT IpeKpaljeHe CyAeOHOTO IIPOU3BOACTBA, YTO IIO3BOASIET
CyAaM BBIIIOAHHTDH CBO€ 00S3aTeAbCTBO IO MPHHYAUTEABHOMY HCIIOAHEHHMIO apOu-
TpaxHbIX coraamenuit. Hampumep, ®epepasbuslit cyp ABCTPAAUM IPH TOAKOBAHHU
cratp 7 (2) 3akoHa ABCTpaAMH O MEXAYHAPOAHOM apOMTpake € y4eToM
crarpu 11 (3) KoHBeHUMHM MOCTaHOBHA, YTO POPMYAMPOBKY 'AOA’KEH HAIIPaBHTH
cTopoHsI B apburpax” [...] He cAeayeT TOAKOBAaTh Kak OGSI3BIBAIOIIYI0 CTOPOHBI
IPOBOAUTDH apbuTpaskHoe pasbupareabcTBo’®’. Cyp MOSICHHA, YTO, CKOpee, CyAaM
CAeAyeT MpeKpaTUTh CyAebHOe IPOM3BOACTBO, HO OHHM He MOTIYT 3aCTaBUTbH
CTOPOHBI 0OPAIIATHCS B APOUTPAXK, ECAH OHH ITOTO HE MOKEAAIOT.

278YK eHeBCKHiT IPOTOKOA 06 apBUTPAKHBIX OroBopKax 1923 roaa, noaoxenue 4.

27TTodzomosumeavtsie mamepuasst, United Nations Conference on International Commercial Arbitration,
Summary Record of the Twenty-First Meeting, E/CONE.26/SR.21, pp. 17-23; nodzomosumenrvhvie mamepuaisi,
United Nations Conference on International Commercial Arbitration, Consideration on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/L.59.

*%0Cm., nanpumep, Renusagar Power Co. Ltd. v. General Electric Company and anor, Supreme Court, India,
16 August 1984; Shin-Etsu Chemical Co. Ltd. v. Aksh Optifibre Ltd. and anor, Supreme Court, India, 12 August
2005; Ishwar D. Jain v. Henri Courier de Mere, Court of Appeals, Seventh Circuit, United States of America, 3 April
1995, 94-3314; Aasma et al. v. American Steamship Owners Mutual Protection and Indemnity Association Inc. (USA),
Court of Appeals, Sixth Circuit, United States of America, 29 August 1996, 94-3881, 94-3883; InterGen NV.
(Netherlands) v. Grina (Switzerland), Court of Appeals, First Circuit, United States of America, 22 September
2003, 03-1056; Ingosstrakh v. Aabis Rederi Sovfrakht, City Court of Moscow, Former USSR, 6 May 1968, I Y.B.
CoMm. ArB. 206 (1976); Louis Dreyfus Corporation of New York v. Oriana Soc. di Navigazione S.p.a, Court of
Cassation, Italy, 27 February 1970, 470, I Y.B. Com. ArB. 189 (1976); Nile Cotton Ginning Company v. Cargill
Limited, Court of Appeal of Cairo, Egypt, 29 June 2003, 92-7876.

21Société Sysmode S.A.R.L. et Société Sysmode France v. Société Metra HOS et Société SEMA, Court of Appeal
of Paris, 8 December 1988; Les Trefileries & Ateliers de Commercy v. Société Philipp Brothers France et Société Derby
& Co. Limited, Court of Appeal of Nancy, 5 December 1980. Cwm. taxoke: Fondation M v. Banque X, Federal Tri-
bunal, Switzerland, 29 April 1996.

282Hj-Fert Pty Ltd. v. Kuikiang Maritime Carriers Inc., Federal Court, Australia, 26 May 1998, NG 1100 & 1101
of 1997. Cm. Taxe Westco Airconditioning Ltd. v. Sui Chong Construction and Engineering Ltd, Court of First
Instance, High Court of the Hong Kong Special Administrative Region, Hong Kong, 3 February 1998, No. A12848.
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64. O0a 10AX0AQ COTAACYIOTCS C 00S3ATEABCTBOM CYAOB AOTOBAPHBAIOLIUXCS CTO-
poH KoHBeHIMM HanpaBASTH CTOPOHBI B apOUTPaK.

6S5. B HeKOTOPBIX CTpaHAX CYABI U3AAQBAAU AQKE 3aIPeThl Ha BO3OYKACHHE HCKOB B
[OAB3Y apOuTpaxka. B yacTHOCTH, ATIEAASIIIMOHHDIN CYA AHIANY M YSABCA IIOCTAHOBHA,
9TO TaKWe 3alpeThl, HallpaBAeHHbIe HA ObecIIedeH e BBIIOAHEHHST CTOPOHAMH apOH-

TPAKHOTO COTAQIIEHNS], He HAPYLIAIOT IoAoxkeHui Horo-opkckor koHBeHuns,

b. Heobxodoumocms xodamaticmsa cmopoHs!

66. Coraacro crarbe II (3) cyabl 06s3aHbI HAaPaBAATb CTOPOHBI B ap6HTpPax
"110 mpocbbe OAHOM M3 CTOPOH'.

67. B cratpe Il (3) 4eTko He yKa3aHO, MOXeT AH CyA HAIPaBASTh CTOPOHBI B
apbuTpaxk B OTCYTCTBHE TAaKOM MPOchObl. OAHAKO, MOCKOABKY apOHUTPaX, IO Ompe-
AGACHUIO, IPEAYCMATPUBALT COTAACHE, CTOPOHBI BCETAA MOTYT OTKA3aThCA OT 3aKAIO-
YeHHOIO MMH paHee apOUTPaXHOTo coraamreHus. EcAM HUM OpHAa M3 CTOPOH He
3asIBASIET O HAAUYMH apPOUTPAKHOTO COTAAIIEHMUS, TO CYA B CHAY CBOUX IIOAHOMOYHIT
He OYAeT HAIIPaBASITh CTOPOHBI B ApOUTPAX, a, CKOpee, OYAeT HACTAUBAaTh, KAK CAEA-
CTBHe, HA CBOeH KomIreTeHIMn™™. B Takmx CAy4asix Cyabl 3a4aCTYIO CYHTAIOT, 4TO
CTOPOHBI OTKA3aAKCh OT CBOETO IIPaBa Ha apOHTPaKHOe Pa3sOHUpaTeAbCTBO.

68. Hanpumep, cyast Coepnnennsix 11ITaToB, Kak IPaBHAO, IPUBHAIOT OTKA3 CTO-
POH OT IIpaBa Ha apOUTPaXKHOE Pa3OUPATEABCTBO B CAYasiX, KOTAQ OHHU "CyIIleCTBEH-
HbIM 00pa3oM” yYacTBYIOT B pa3OHpaTeAbCTBE HAU >K€ KOIAA OHM CTPeMSITCS
AOOUTBCSI IIPU3HAHUS HEASHCTBUTEABHOCTH apOUTPAXKHOIO COTAQLIEHMS B CYAAX
Apyroit crpanb®®. IIpu oLjeHKe TOro, MOXHO AU CYMTATh [IOBEACHHE CTOPOH OTKa-
30M OT WX IIpaBa Ha apOUTPaK, OAMH U3 CYAOB Bpasuany mocTaHOBHA, 9TO TaKOM
OTKa3 AOAXKEH OBITh YETKO BBIPAXKEH, T. €. BCE CTOPOHbI AOAKHbI ACFICTBOBATh TAKUM
00pa3oM, KOTOPBI OAHO3HAYHO YKAa3bIBAaeT HA UX JKEAAHMEe OTKA3aTbCs OT apbu-
TPAXHOTO COTAAUICHHS™.

283 Aggeliki Charis Compania Maritima SA v. Pagnan SpA, Court of Appeal, England and Wales, 17 May 1994;
Midgulf International Ltd. v. Groupe Chimiche Tunisien, Court of Appeal, England and Wales, 10 February 2010,
A3/2009/1664; A3/2009/1664 (A); A3/2009/1664 (B); A3/2009/1664 (C).

284Cwm., nanipumep, British Telecommunications Plc v. SAE Group Inc., High Court of Justice, England and Wales,
18 February 2009, HT-08-336, [2009] EWHC 252 (TCC).

285 Anna Dockeray v. Carnival Corporation, District Court, Southern District of Florida, Miami Division, United
States of America, 11 May 2010, 10-20799; Apple & Eve LLC v. Yantai North Andre Juice Co. Ltd, District Court,
Eastern District of New York, United States of America, 27 April 2009, 07-CV-745 (JFB)(WDW).

286Companhia Nacional de Cimento Portland—CNCP v. CP Cimento e Participagdes S/A, Court of Justice of Rio
de Janeiro, Brazil, 18 September 2007, Civil Appeal 24.798/2007. Cp. ¢ LAiglon S/A v. Téxtil Unido S/A, Superior
Court of Justice, Brazil, 18 May 2005, SEC 856 (raaBa PykoBOACTBa, MOCBsAmeHHas crarbe I, mynkr 22), B x0pe
pasbupaTeAbCTBa IO KOTOPOMY BepXOBHBIA Cyp IOCTaHOBHA, 9TO y4acTHe B apOUTPAXHOM pasbUpaTeAbCTBe
[PUPABHMBAETCS K COTAACHIO Ha apOUTpaK.



66  Pykosoocmeo no Kongenyuu o npusnanuu u npueoenuy 8 UCnOIHenue UHOCIPAHHbIX apOumpasicbx pewienull

69. B nodzomosumervivix mamepuarax no KoHBeHIINM OTpaskeHO MHEHUe ee pas-
PpabOTUYHKOB O TOM, YTO B XOA€ Pa3bHpaTeAbCTBA B HALIMOHAABHBIX CYAAQX CTOPOHBI
He YIOMSHYT O CyIIeCTBOBAHHU ApOUTPAKHOIO COTAALIEHUS. AeHCTBHTEABHO,
cocraBurear KOHBEHIIMH HaMepEHHO UCKAIOYHAY pOPMYAUPOBKY "IIO COOCTBEHHOM
MHULIMATUBE" U3 IIpeAbIAyIneit pepakiuu crarou 11 (3) c meanro IIPEAOCTaBUTD CTO-
poHaM 6oAee MIHPOKYIO CBOOOAY AEHCTBHUIL M COXPAHUTD AASL CTOPOH BO3MOXKHOCTD
OTKa3aTbCsl OT CBOEro IpaBa HA YPeryAUPOBAHHE TOLO MAM MHOTO KOHKPETHOTO
cIiopa B apOuTpaKHOM Hopsake™.

C. BOHPOCbl, B OmMHoWeHUU KOmopsbIx 3aK/1K04YeHO coe/auieHue

70. Coraacro cratbe II (3), 06513aTeABCTBO HANPABASIT CTOPOHBI B apGHTpax
KacaeTcs TOAbKO "BOrpoca[oB], mo koTopomy[piM]" 3aKAKOY€HO corAameHye B MUCh-
MeHHOM ¢popme o cmbicay cratbu 11 (1) u (2).

71. ANeAASIMOHHBIA CYA AHTAMIM M Y9AbCA YKa3aA, YTO B COOTBETCTBHH C 3aKO-
HOM 06 ap6uTpaske, mpurATbIM B AHrAME B 1975 roay, u Hpto-Hopkckoit koHBeH-
el CyAbl '00s3aHBI HAIPABASTb CIIOP B apOHTPAX, €CAH ITOT CIIOP Kacaercs
AI0060TO 13 BOIIPOCOB, KOTOPBIE AOAXKHBI YPEIYAUPOBATbCSI B ApOUTPASKHOM IHOPSIA-
ke"?%, TIpu ToAkoBaHuM caoBa "Bompoc” QepepasbHbIil Cys ABCTPAAHH PYKOBOA-
CTBOBaACsSI TeM, 4TO KOHBeHINs HAIpaBAeHA HA COAEHICTBHE YPEryAHPOBAHUIO B
apOUTPAKHOM IIOPSIAKE, ¥ IIOCTAHOBHA, YTO 9TOT TEPMUH HMeeT "TIHPOKHI CMBICA"
¥ He OTPaHMYHMBAETCA, AAS leAeit moaoxenuit crarbu 7(2)(b) 3akona 06 apburpaxe
Ascrpaann (anasormanoii crarse 11 (3) KonseHuyum), Bompocamy, BOSHUKAIOMUMH
B CBSI3U C UCKOBBIMH 3asBAEHIAME CTOPOH™Y.

72. Tlpu paccMOTpeHHH BOIIPOCA O TOM, IIOAIIAAAET AM TOT MAM MHOM CIOp MAU
KOHKpeTHOe TpebOBaHMe MOA 00s3aTeAbCTBO HAIPABASTh CTOPOHBI B apOUTpax,
HAIIMOHAABHBIE CYABI IIPOBOASIT AHAAU3 cepbl OXBaTa apOUTPaKHOIO COTAlle-
™. Hamprmep, OAUH 13 aBCTPAAUIICKUX CYAOB IIPHHSA PelLleHHe O IIpeKpalne-
HUM TIPOU3BOACTBA B COOTBETCTBHH cO crarbeit 7 (2) 3akoma o6 apburpake
(mampaBaenHo# Ha ocymectBaenue crateu 11 (3) Hbro-Mopkckoit kKoHBeHImH),
PYKOBOACTBYSICh IIMPOKON GOPMYAUPOBKOM apOUTPAKHOTO COTAAIIEHIS, OXBAThI-
BaBIIell "Af0ObIe CIIOPHI, BOSHUKAIOIINE B CBSI3H C HACTOSIIUM COTAQLIEHUEM HAHU €r0
ucroanenueM | ...]". Cya mpuimea K BbIBOAY O TOM, 4TO TOA cdepy OxBara apOUTpax-
HOTO COTAQIIEHMS IIOATIAAAAM TPeOOBaHMS, KACABIIHECS HCIIOAHEHUS 3TOIO

*87TTodz0mosumeavtie mamepuasst, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-fourth Meeting, E/CONF.26/SR.24.

288K ammgarn Spinnerei GmbH v. Nova (Jersey) Knit Ltd, Court of Appeal, England, 2 April 1976.

*%9Casaceli v. Natuzzi S.p.A. (formerly known as Industrie Natuzzi S.p.A.), Federal Court, Australia, 29 June
2012, NSD 396 of 2012. Cm. taxsxe CTA International Pty Ltd. v. Sichuan Changhong Electric Co., Supreme Court
of Victoria, Australia, 6 September 2002, 4278 of 2001.

2*Nicola v. Ideal Image Development Corporation Inc., Federal Court, Australia, 16 October, NSD 1738 of 2008;
Commonwealth Development, Corp v. Montague, Supreme Court of Queensland, Australia, 27 June 2000, Appeal
No 8159 of 1999, DC No 29 of 1999.
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coraameHus>?!

. C Apyroii CTOPOHBI, B CAy4Yae, KOTAQ CTOPOHbI AOOPOBOABHO HCKAIO-
HAM HEKOTOpble BOIIPOCHL U3 Cdepbl OXBATA CBOETO aAPOUTPAXKHOIO COTAAIIEHIIS,
CYABL OYAYT HAIIPaBASATH MX B apOHTPaXX TOABKO B CAydasiX, KOTAA CIIOp He Oyaer

KacaTbCsl HCKAIOYEHHBIX BOLIPOCOB™,

73. AHaAOIMYHBIM 00pasoM, NpU MPUHSITHM pelleHHs OTHOCHTEABHO IieAe-
COOOpPasHOCTH HAIPaBAEHMs CIOpa B apbuTpax B cooTBercTBHU ¢ DepeparbHBIM
3akOHOM 00 apburpaxe u KouBeHnuert ameaasunoHHbI cyp CoeAMHEHHBIX
IIITaToB OAMHHAALIATOTO OKPYTa PACCMATPUBAA BOIPOC O TOM, KACAETCS AM CIIOP
COOTBETCTBYIOLINX TPYAOBBIX COTAQIIEHHI, BOSHUK AM OH B CBSI3U C TUMH COTAQ-
IIEHMSIMU HAU KaKUM-AH00 06pa3oM cBsizaH ¢ HUMHU. Cya OIPEAEAUA, YTO 3asIBACHHS
0 HEe3aKOHHOM AUIIEHUU CBOOOADI, YMBIIIACHHOM IIPUIUHEHIN MOPAABHOTO yiepoa,
IpeAHaMePEeHHOM YHHYTOXXEHHH AOKAa3aTEAbCTB, BTOPXXEHHH B AMYHYIO JKH3HD U
UCK)KeHUH PAaKTOB B II€ASIX MOIIEHHHYECTBA He 3aBUCEAH OT TPYAOBBIX B3aUMOOT-
HOIIEHWI CTOPOH M IIO3TOMY He IIOANAAAIOT II0A cdepy OxBara apOUTPaKHOM
orosopxu”.

d. BpemeHHble U COXpAHHbIE MEpbI

74.  O6s3aHHOCTD HANIPABASATH CTOPOHBL B ApOUTPAX He [IPeAyCMATPHUBAET Ha3HA-
YeHHe BPEMEHHBIX U COXPAHHbIX MepP, €CAM TOABKO 9TH Mepbl He OrOBApPUBAIOTC
HEIOCPEACTBEHHO B apOUTPAKHOM COTAALIEHHU. BOABIIMHCTBO CYAOB B CHAY CBOEM
KOMIIETEHIIUY HA3HAYAIOT 00eCleYnTeAbHble HAM BpEMEHHbIe MepPBI B IIOAAEPXKKY
apbuTpaka MO XOAATANCTBY OAHOM M3 CTOPOH, HECMOTPSI HA HaAMYHe apOUTpak-
HOT'O COTAAmIeHHs %,

75. Hanpumep, opAMH u3 (QpPaHIy3CKUX CYAOB IIOATBEPAMA, YTO HaAMYHe
apOUTPAXKHOTO COTAANIEHHS He IPeISITCTBYeT HA3HAYEHUIO IO XOAATAHCTBY
CTOPOH CPOYHBIX BPEMEHHBIX Mep, He TPeOyIONIX BbIHECEHHUsI IOCTAHOBACHHS 110

cymectBy cropa®®. Ascrpaamiickuit DepepasbHbBI Cys NPHHSIA AHAAOTMYHOE

21CTA International Pty Ltd. v. Sichuan Changhong Electric Co., Supreme Court of Victoria, Australia,
6 September 2002, 4278 of 2001.

2928ociété Générale Assurance Méditerranéenne— G.A.M. v. Société FSA-RE et S.A. Garantie Assistance, Court of
Appeal of Paris, France, 14 March 2008, 07/16773.

*%Jane Doe v. Princess Cruise Lines, LTD., a foreign corporation, d.b.a. Princess Cruises, Court of Appeals, Eleventh
Circuit, United States of America, 23 September 2011, 10-10809.

29*Hi-Fert Pty Ltd. v. Kuikiang Maritime Carriers Inc., Federal Court, Australia, 26 May 1998, NG 1100 & 1101
of 1997; Société Fieldworks-INC v. Société Erim, S.A. Logic Instrument et Société ADD-on Computer Distribution
(A.C.D.), Court of Appeal of Versailles, France, 4 July 1996, 3603/96, 3703/96, 3998/96; Toyota Services Afrique
(TSA) v. Société Promotion de Représentation Automobiles (PREMOTO), Supreme Court, Cote d’Ivoire, OHADA,
4 December 1997, Arrét n°317/97.

295Société Fieldworks-INC v. Société Erim, S.A. Logic Instrument et Société ADD-on Computer Distribution (A.C.D.),
Court of Appeal of Versailles, France, 4 July 1996. Ilpuusrsii Bo ®pamnpu B 2011 roay HoBbI 3aK0H 06
ap6UTpaKe OrpaHUYKBAET KOMIIETEHIIMIO QPAHIY3CKHIX CYAOB B OTHOLIEHHMY Ha3HAY€EHNUS BpEMEHHbIX Mep, IO3BOASISI
HA3HAYATh UX TOABKO B [IEPHOA AO 0OPA30BAHMS TPETENCKOTO CYAQ: CM. CTaThi0 1449 I'paXk AAHCKO-IIPOLIECCYaABHOTO
kopekca Opanrun.
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IIOCTAHOBA€HHME, COTAACHO KOTOPOMY HaAWYHE HPI/IMSHI/IMOfI ap6HTpa)KHOfI oro-
BOPKH HE IIPEILTCTBYET II0AQ4YE TOUW UAM HUHON CTOPOHOfI XOAaTaﬁCTBa O BbIHECEHHH
CyAe6HOI‘O 3anpeTa AU 0CBO60>KA6HI/II/I oT OTBeTCTBeHHOCTI/IZ%.

76. KoMMeHTaTOpbI MMOATBEP)KAAIOT, YTO KOMITETEHIIUsSI HAIJHOHAABHBIX CYAOB B
OTHOIIEHUN Ha3HAYeHHI BPeMeHHBIX Mep He HapymaeT Hpio-Iopkckyro xoHBeH-
LU0, [IOCKOABKY He BA€YET IOCAEACTBHIL AASL CyliecTBa criopa®’.

B. [puHyauTenbHoe UcnonHeHne apoUTPaXKHbIX
cornawenuit cornacHo craree II (3)

77. Tloaoxenus crarbu 11 (3) 0653bIBAIOT HALMOHAABHDIE CYABI HATIPABAATD CTO-
POHBI B apOUTPaXK, ECAU TOABKO OHH He COYTYT, 9TO COOTBETCTBYIOIIEEe COTAALIEHUE
"HeAeMCTBUTEABHO, YTPATHAO CHAY UAU HE MOXKET OBITH MCIIOAHEHO'.

78.  Hu B nodeomosumervHolx mamepuarax, Hi B Tekcre KoHBeHIM He rOBOpHUTCS
0 KaKOM-AMOO CTaHAApPTe IPUMEHHUTEABHO K OLleHKe apOMTPasKHOTO COTAAIIEHMS,
KOTOPBINL AOAXEH IIPY 9TOM IIPUMEHSTHCS HALIOHAABHBIMU CYAAQMH, & TakKe He
PasbACHSIOTCSA 60Aee IOAPOGHO TEPMHUHBI "HEACHCTBUTEABHO, YTPATHAO CUAY HAM
He MOXeT ObITh UCIIOAHEHO'.

a. CmaxHOapm npumeHUmMesnbHO K OUeHKe

79. B Hrpro-Mopxckoit KOHBEHITMH He 3aTparuBaeTcs BOIPOC O CTAHAAPTE IIpHUMe-
HUTEABHO K OIl€HKe apOMTPaKHBIX COTAANIEHHH B  COOTBETCTBHH  CO
crarpeit 11 (3)*%.

80. B mpenepeHTHOM IpaBe MPOCMATPUBAIOTCA ABe TeHAeHIMu. HekoTopsie cyapt
IPOBOASIT PAcCMOTpeHHe apOUTPAXHOIO COTAAIIEHMsS B IOAHOM OObeMe, 4TOOBI
OIIPEAEANTD, COOTBETCTBYET A OHO (OPMYAHPOBKE "HEACHCTBUTEABHO, YTPATHUAO
CHAY MAM He MOXKeT OBITb HCIOAHEHO', TOTAA KaK APYTHe CYABI IPOBOASIT AMIIb
OrpaHMYEHHYIO HAM prima facie olleHKy, KOTOpast MOXKET IIPUHUMATD Pas3Hble GOPMBI
U UMeTb pPas3Hble OTAMIUTEAbHbIE JEePTBHL.

2%Electra Air Conditioning BV v. Ca.ley International Pty Ltd, Federal Court, Australia, 8 October 2008, SAD
16 of 2008.

2"Dorothee Schramm, Elliott Geisinger, Philippe Pinsolle, Article II, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 37, 139-144
(H. Kronke, P. Nacimiento et al. eds., 2010).

298 AHaAOTHYHBII BBIBOA MOYKHO CAGAATh HA OCHOBE IPEIeACHTHOTO IpaBa B OTHOUIeHMU crarbu 8 Tumosoro
sakora FOHCHUTPAA o mexaynapopHoM ToprosoM apburpaxe, cv. UNCITRAL, 2012 D1GEST OF CASE Law
ON THE MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION, Article 16 (2012), 75-76, para. 3,
umeercs 1o appecy: www.uncitral.org/pdf/english/clout/MAL-digest-2012-e.pdf.
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81. ITockoabky moAOKeHHs: KOHBeHIMM He 3ampemjaloT CyaaM pPacCMOTpeHHe
apOUTPaXKHOIO COrAaleHus 1o IpuHuumy prima facie* mam BcectoponHee pac-
CMOTpEHHeE BOIIPOCA O €r0 CYIIeCTBOBAHUU U AHCTBUTEABHOCTH, HU OAMH U3 9THX
ABYX TIOAXOAOB He MOXeT OblTb Npu3HaH HapymaiomuM Hpro-Ilopkckyto
KOHBEHIJHIO.

82. CraHAApT, IPeAyCMaTPUBAOLIMI PACCMOTPEHNE B IIOAHOM O0BbeMe, IIOAYIHA
HOAAEPXKKY B psAe CTpaH, B 9acTHOCTH B Mrasuu u lepmanun.

83. Kaccanmonssiit cyp MTaAmM mOCTaHOBHA, YTO MOAOKeHHMsT cTaTbu 1l (3)
ITO3BOASIIOT HAITMOHAABHBIM CYAAM OIIPEACAATD ACHICTBUTEABHOCTD U ACHICTBEHHOCTD
apOUTPaKHOTO COTAAIIEHVs], OTMETHUB IPH 3TOM, YTO PACCMOTPEHHEe BOIPOCa O
AEVICTBUTEABHOCTH apOUTPAKHOIO COTAALIEHUST OTHOCUTCSI K HEOTHEMAEMBIM ITOA-
HOMOYHMSIM BHYTPEHHHX CYAO0B>”.

84.  Cyapi 'epmanny, X0Ts U He CChIAASCH MPsIMO Ha KOHBeHIMIO, Tak)Ke IIPOBOAST
BCECTOPOHHIOIO OLIeHKY apOUTPAKHOIO COTAAIIEHHS, YTOOBI OIPEAEANTH, CACAYET
AVL HAIIPaBASITh CTOPOHBI B apburpak. ITpu aToM CyABI pyKOBOACTBYIOTCS [paskpaaH-
CKO-TIPOIIECCYAABHBIM KOAeKCOM IepMaHuH, B KOTOPOM YeTKO IPEAYCMOTPEHO, YTO
Ha 9Tame A0 0OpPAa30BAHMS TPETEHCKOTO CyAd CTOPOHA MOXKET OOPATUTBCS B CYA C
OpOCHOON YCTAHOBUTD, SIBASETCS AM ApPOUTPAXKHOE Pa3OHPATEABCTBO AOIIYCTH-
meim*'. Hanpumep, ®epepasbhblil BepxoBHbI CyA [epMaHHE B COOTBETCTBHH CO
cratpert 1032 I'pakAQHCKO-IIPOLIECCYaABHOTO KOAEKCA B IIOAHOM oObbeMe pac-
CMOTpeA apOUTpaXKHOe COTAANIEHMe, ITPeAyCMATPHBAeMOe CTAHAAPTHBIM AOTOBO-
poM ¢ moTpebuteseM. Cyp IIOCTAaHOBHA, YTO, HECMOTPSI Ha IPHHITHII, KACAIOIUIACS
OIIpeAeACHHsT COOCTBEHHOM KOMITETEHIIH', CyA OOAee HM3KOM HMHCTAHIIMU AOIIY-
CTHA OIIMOKY, OrPAHIYHB OIJeHKY apOUTPAKHOIO COTAAIIEHMS, TIOCKOABKY KOMIIe-
TEHIMS CyAQ He MOXKET OBITb OrpaHHMYeHa COTAAllleHHeM CTOPOH. [ToATBepAMB, UTO
apbuUTpaXKHOE COrAalIeHre OTBeYaeT pOPMAABHBIM H MATEPUAABHO-TIPABOBBIM Tpe-
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60BaHMAM HEMEIJKOTO IIpaBa, CyA HAIPaBHA CTOPOHBI B ap6HTpa>K . Hemerikue

KOMMEHTATOPBI [IOATBEPSKAQIOT, YTO CYABl [epMaHHU IPUAEPIKUBAIOTCS TAKOTO Ke
noaxopa B koHTekcTe Hpro-Hopkckoit konBeHmm®,

85. B Apyrux IOpHCAMKIJMOHHBIX CHCTEMAaX PACCMOTPeHUe apOUTPasKHOTrO COTAA-
IIEHHS CBOAMTCS K OTPAaHMYEHHOMY aHAAU3Y C I]eAbIO IOATBEPAUTD prima facie, uto

299 Taxoit nopxop orpaxer B Tunosom sakone OHCHUTPAA o MeXAyHapOAHOM TOProBoM ap6UTpaske B CTaTbe
8 (1), B xoTOpoit TOuHO Bocmpoussoautcs Teker crarvi 11 (3) Konsennun: Frédéric Bachand, Does Article 8 of
the Model Law Call for Full or Prima Facie Review of the Arbitral Tribunal’s Jurisdiction?, 22 ArB. INT'L 463 (2006).

3%Heraeus Kulzer GmbH v. Dellatorre Vera SpA, Court of Cassation, Italy, S January 2007, 35.

301Cm. crarpio 1032 Tpaxaancko-nponeccyasboro kosekca (TTIK).

32Bundesgerichtshof [BGH], Germany, 13 January 2008, III ZR 265/03.

*%Dorothee Schramm, Elliott Geisinger, Philippe Pinsolle, Article II, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEwW YORK CONVENTION 37, 99-100
(H. Kronke, P. Nacimiento et al. eds., 2010); Peter Huber, Arbitration Agreement and Substantive Claim Before
Court, B: ARBITRATION IN GERMANY: THE MODEL LAW IN PRACTICE 139, 143-44, para. 15 (K.H. Bockstiegel,
S. Kréll and P. Nacimiento eds., 2007).
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COTAQIIIEHHE He COOTBETCTBYeT GOPMYAUPOBKE "HEACHCTBUTEABHO, YTPATHAO CHAY

HAU He MOXeT OBbITb HCITOAHeHO"3%%,

86. Hanpumep, Bo Opannum Cyabl IPUMEHSIIOT CTAHAAPT, IIPEAyCMATPHBAIONIHI
OlleHKy apOHTPa)KHOTO COTAAILIEHHs O HpuHuuiy prima facie. ITo ux MHeHuro,
CYABL He MOTYT IPOBOAUTH IOAPOOHBIA AQHAAM3 APOUTPAXKHOLO COTAANIEHHS U

AOASKHBI HAIIPABASITh CTOPOHBI B apOUTPAK, ECAU TOABKO apOUTPasKHOE COTAALIEHHE
He SBASIeTCS SBHO HUUYTOXXHBIM ",

87. AmnasormumbiM obpasoM, Bepxosmsiit cys MHAHM mIpu OmIpepeAeHHM CTaH-
AQpTa IPHMEHUTEABHO K OLleHKe apOHTPaKHBIX COTAAUIEHHH PYKOBOACTBOBAACS
AyXOM Hblo—I7Ioch1<0171 KOHBEHIIUN U 3aA0KEHHOM B HeH KOHITEMIIMEN COAEMCTBHS
[IPUBEACHHUIO B UCIIOAHEHHe apOUTPaKHBIX pelileHuil. B paMkax paccMoTpeHus aeAa
Sin-Etsu BepxoBHBIA CyA ITOCTAHOBHA, YTO, XOTS HUYEro B pOPMYAUPOBKE ITOAOXKE-
muit crarbu 11 (3) He "yKaspIBaeT Ha TO, 10 KAKOMy IIPUHLUITY — eX facie mau prima
facie — AOAKHO paccMarpuBaThCs apOUTPASKHOE COTAALIEHHE, TPeOOBAHME OLIEHU-
BaTb COTAAIIEHHE TOABKO IIO IPHHIMITYy prima facie B 60OABIIEN CTENEHU COOTBET-
CTByeT IjeAn HbIO-PIOpKCKOfI KOHBEHITUH, 3aKAIOYAIOIIENCS B COAEHCTBUU
OIlepaTHBHOMY apOUTPaKHOMY pa3buUpaTeAbCTBYy 0e3 TaKOTO BMeEMIATEAbCTBA
CyA€OHDIX OpraHOB, KOTOPOro MOKHO usbexars . Cya IOAYEPKHYA, 9TO OLIEHKA
ApOUTPaXHOIO COTAALIEHHUS] [0 NPUHLuITY prima facie Ha 9rame AO BBIHECEHMUS
ApOUTPAXKHOIO PeIIeHNs IIO3BOAUT YCKOPUTh apOUTPaKHOE PasOHUpaTeAbCTBO U
obecreunTs IPH 9TOM HA CIIPABEAAHUBON OCHOBE BO3MOXXHOCTb OOXKAaAOBaTh apbu-
TPaXHOE pelleHre ITOCAE 3aBePIIEHNS BCeX MPOLIEAYP Pa3OHpaTeAbCTBa.

304 AoBoABI B 110AB3Y cTaHAapTa prima facie cm. R. Doak Bishop, Wade M. Coriell, Marcelo Medina, The ‘Null
and Void’ Provision of the New York Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTER-
NATIONAL ARBITRAL AWARDS: THE NEwW YORK CONVENTION 1958 IN PRACTICE 275, 280-86 (E. Gaillard,
D. Di Pietro eds., 2008); Yas Banifatemi, Emmanuel Gaillard, Negative Effect of Competence-Competence—The Rule
of Priority in Favour of the Arbitrators, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEW YORK CONVENTION 1958 IN PracTICe 257 (E. Gaillard, D. Di Pietro eds., 2008);
FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 407-08 (E. Gaillard,
J. Savage eds., 1996). Contra, cm. Jean-Frangois Poudret, Gabriel Cottier, Remarques sur l'application de larticle 11
de la Convention de New York (Arrét du Tribunal Fédéral du 16 janvier 1995), 13 ASA BuLL. 383, 388-89 (1995).

395Legal Department du Ministére de la Justice de la République d’Irak v. Société Fincantieri Cantieri Navali Italiani,
Société Finmeccanica et Société Armamenti E Aerospazio, Court of Appeal of Paris, France, 15 June 2006; SA Grou-
pama transports v. Société MS Régine Hans und Klaus Heinrich KG, Court of Cassation, France, 21 November 2006,
05-21.818; Ste A.B.S. American Bureau of Shipping v. Copropriété Maritime Jules Verne et autres, Court of Appeal
of Paris, France, 4 December 2002; Société Generali France Assurances et al. v. Société Universal Legend et al., Court
of Cassation, France, 11 July 2006, 05-18.681. B mpunsitom o ®pannuu B 2011 roay HOBOM 3akoHe 06 apburpaxe
IOATBEPXKAEHO, 4TO AQXKe OLIEHKA CYAAMH apOMTPaXHOIO COTAANIEHHsS HA OCHOBAaHMH prima facie orpanmyeHa mo
CPOKaM IOCA€ BBIHECEHNUS PelIeHNs TPeTelckuM cyAoM (cM. crarbio 1448 IpaskAaHCKO-IIPOLIECCYaAbHOTO KOAEKCA
Opanrym).

39Shin-Etsu Chemical Co. Ltd. (Japan) v. Aksh Optifibre Ltd. & Anr. (Ind), Supreme Court, India, 12 August
2005, Appeal (civil) 5048 of 2005; Emmanuel Gaillard, Yas Banifatemi, Prima Facie Review of Existence, Validity
of Arbitration Agreement, NY.L.J,, 1 December 2005, 3. Cm. Taxxe JS Ocean Liner LLC v. MV Golden Progress,
Abhoul Marine LLC, High Court of Bombay, India, 25 January 2007.
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88. B Benecyaae BepxoBHBIH CyA, PyKOBOACTBYSICh IIPHHIJUIIOM, IIPEAYCMATPUBA-
IOLUM OIIPeAEAEHHE COOCTBEHHON KOMIIETEHIUH, U crarbei 11 (3) Kousennuu,
IPHIIEA K BBIBOAY O TOM, 9TO OH He MOXKET IIPOBOAUTD IIOAHBII AHAAM3 apOUTPaxK-
HOTO COTAQIIEHMS, HO AOAXKEH OIPaHHYUTBHCS OLleHKOM prima facie, mospoastomeit
BBIICHUTD, COOTBETCTBYeT AM ApOUTPaXKHOe COoraalleHHe $OPMYyAHPOBKe "Heper-
CTBUTEABHO, YTPATHUAO CHAY UAU He MOKET OBITb HCIIOAHEHO". BepXoBHbII Cya Takoke
IIOCTAHOBHA, UTO, IPHMEHSSI CTAHAAPT prima facie, cyaaM cAeAyeT OrpaHHIUTBHCS
PaccMOTpeHHeM BOIIPOCA O TOM, 3aKAIOUEHO AU apOUTPAKHOE COTAAIIEHHE B IIHCH-
MeHHOI GpOpMe, 1 He CAeAyeT AaHAAMBHUPOBATH BOIIPOC O TOM, COTAACHAACH AYL TA HAU
HHAsI CTOPOHA HA apOUTpakHOe pasbupareabcTBo”’.

89. Cranpapr prima facie 6bIA Takoke mpusHaH Ha QuAMIIMHAX, TAe OBIAM IIpH-
msarbl CrienjaAbHbIe CyAeOHbIe IIPaBHUAA AABTEPHATUBHOTO YPEryAUPOBAHNS CIIOPOB
("Cneunaapubie npasuaa AYC"), KOTOpble NMPeACTaBASIOT co60il PyKOBOASIIHeE
ykasaHus BepxoBHOro cyaa, UMeroliie 00s3aTeABHYIO CHAY AAS CYAOB OoAee HHU3-
Koft nHcTaHuy. B npasuae 2.4 Crermaabusix npasus AYC mpsiMo mpesycMaTpu-
BaeTCs KpHTepuil prima facie B LeAsSX OIIpeAEA€HHS TOTO, COOTBETCTBYeT AM
apbuTpaskHoe coraamreHne pOPMyAHPOBKe "HEACHCTBUTEABHO, YTPATHAO CHAY MAK
He MOXeT ObITb HCIOAHeHO ™
Cunramype®®.

. AHaAOTMYHBIM ITOAXOA TIpUMEHSeTcs M B

90. B psiae IOPUCAHKIMOHHBIX CHCTEM CYABI IIPUMEHSIOT CTaHAAPT prima facie
IPUMEHUTEABHO K OIleHKe apOMTPAKHOTO COTAAIIEHMUS, OAHAKO OrPAHHYMUBAIOT
cdepy ero npuMeHeHUS KOHKPETHBIMU CUTYallUsIMH MAU BOIPOCaMH.

91. HampumMep, mBeAnapcKye CYABI IPUMEHSIOT CTAHAAPT prima facie B cayvasx,
KOTAQ B apOUTPaXHOM COTAQIIEHHMH B KaueCTBE MeCTa IIPOBEACHHUS apOUTPasKHOIO
pasbupareabcTBa ykasbiBaercst IlIsennapus®®. ®epepasvubiii cys IIseinapun
IIOCTAaHOBHA, YTO B TAaKOM CAy4ae PacCMOTpPEHHe CYAOM OT'PAHHYUBAETCS] YCTAaHOB-
AeHHEeM prima facie dakra cymecTBoBaHMA U ACHCTBUTEABHOCTH ap6nTpa>KH0171
orosopku’''. C APYroit CTOpOHSBI, B CAydae eCAU apOUTPaKHOe COTAALICHHUE IIPeA-
yCMaTpHUBaeT IMpoBeAeHHe apOUTPaKHOrO pasbupaTeAbcTBa 3a mpepesamu IlIBseit-
1japuy, To, o MueHuio OepepaspHoro cypa llBeiiiapun, OH UMeeT IPaBo IPOBOAUTD

397 Astivenca Astilleros de Venezuela, C.A. v. Oceanlink Offshore A.S., Supreme Court of Justice, Venezuela,
10 November 2011, Exp. No. 09-0573, XXXVI Y.B. Com. ARrB. 496 (2011).

3%8TTpasuao 2.4 Crienmabhbix mpasua AYC. CM. ARBITRATION IN THE PHILIPPINES UNDER THE ALTERNA-
TIVE DISPUTE RESOLUTION ACT OF 2004 R.A. 9285 (E. Lizares ed., 2011), 200-212, paras. 11.01-11.02.

3% Tomolugen Holdings v. Silica Investors Ltd. and other appeals, Singapore Court of Appeal, 26 October 2015.

310AOBOABL B TIOAB3y peIleHUS O HeOOXOAUMOCTH NPHMEHEHHs TAKOTO MOAXOAA KO BCeM apBOHTPaKHBIM
coraamennsM cM. Emmanuel Gaillard, La reconnaissance, en droit suisse, de la seconde moitié du principe d’effet négatif
de la compétence-compétence, B: GLOBAL REFLECTIONS ON INTERNATIONAL LAw, COMMERCE AND DISPUTE
RESOLUTION—LIBER AMICORUM IN HONOUR OF ROBERT BRINER 311 (G. Aksen et al. eds., 2005); contra
Jean-Frangois Poudret, Gabriel Cottier, Remarques sur l'application de I’Article II de la Convention de New York,
13 ASA ButrL. 383 (1995).

3" Fondation M v. Banque X, Federal Tribunal, Switzerland, 29 April 1996.
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MOAPOGHOE PaccMOTpeHHe BONPOCA O CYLIeCTBOBAHMU U ACHICTBUTEABHOCTH apbu-
TPAXKHOIO COrAameHus .

92. B Kanape CyAbI IPUMEHSIIOT CTAHAAPT prima facie mpHMeHHTEABHO K OIjeHKe
apOUTPAXKHOTO COTAAIIEHMS, OAHAKO OTPAaHHUIUAU Chepy ero UCIOAb30BaHMS Pak-
THYeCcKUMH Bompocamu. Kak cAeACTBHe, KaHAACKMe CYABI BIIpaBe PacCMaTpUBATh
apbOHUTpaXKHOE COTAAIIeHMe B IOAHOM O0ObeMe B TOM CAyYae, €CAH BOIIPOC O KOMIIe-
TeHLMM ap6UTPOB OTHOCHUTCS K "Bonpocy[am] mpasa’. DTOT NPUHIMIL GBIA YCTAHOB-
AeH BepxoBupiv cyaom Kanappt B xope pacemorpenms aesa Dell. M3aoxuB aBe
KOHIJCIIJMM B OTHOLIEHHM CTAHAAPTA IPUMEHHTEABHO K OIleHKe apOHTpaXKHOro
COTAQIIEHHS, CyA MOCTaHOBUA, 4To B cTarbe 11 (3) KoHBenuuu He mpeaycMarpu-
BaeTCsl O0SI3aHHOCTb CYAQ BHIHOCUTD pellleHre OTHOCHTEABHO COOTBETCTBHS apOu-
TPAXXHOTO COTAQIIEHHS GpOPMYAUPOBKe "HEAEHCTBUTEABHO, YTPATHAO CHAY UAU He
MOXKeT OBITh UCIIOAHEHO" AO BbIHECEHHSI COOTBETCTBYIOIETO PelIeHUsI apOuTpaMu.
Aaaee cyp mpullleA K BHIBOAY O TOM, 4TO, KaK IIPAaBHAO, 'Al0OO€ OCIIApHBAaHHe KOM-
[eTeHIUN apOUTpa AOAKHO YPeryAHpOBarbcs B IIEPBYIO Odepeab apburpoM’ B
COOTBETCTBHUU C IIPUHIIUAIIOM, IIPEAYCMATPUBAIOIIUM OIpeAeAeHNe COOCTBEHHOM
xommnerernum’. Xorst BepxoBHeiit cyp KaHaabl co Bceil 04EBUAHOCTBIO MPHHSA
CTaHAapT prima facie IpUMEHHTEABHO K OLIeHKe B KaueCTBe OOIIEro MpaBHAd, OH
3aTeM OIPAHMYHA [OAHOMOYHS apOUTPOB B OTHONIEHHM BBIHECEHUS peLIeHHI,
KACAIOIINXCSl UX KOMITETEHINH, GaKTaMU A€Al, TIOAAEPXKAB TeM CaMbIM KOMIIeTeH-
IIMI0 CYAOB B OTHOIIEHHM BBIHECEHHs peIIeHHI, KACAIONUXCS KOMIIeTeHIIUH
apbHUTPOB 110 BOIPOCAM IIPaBa, U PACCMOTPEHHEM BOIIPOCA O TOM, He SIBASIETCS AU
oCrapuBaHHe KOMIIETEHINH apOUTPOB CBOETO POAA YAOBKOIL.

93. B AHIAMH CyABI HOAAEPKHMBAIOT IPHHIMUI, COTAACHO KOTOPOMY I€PBBIMU
peleHne OTHOCUTEABHO CBO€H KOMIIETEHIIUH AOASKHBI BBIHOCHTD HEIIOCPEACTBEHHO
caMu apbuTpbl, OAHAKO IIPU 3TOM OIPEACACHHBIM O6Pa3OM OTPAHMYHBAIOT AEil-
CTBHe 9TOro mpuHnuna. B mcxopHoM pemenuu mo aeay Fiona Trust'* Ameaasmu-
OHHBIF CyA AHIAMH M Y3AbCa YCTAHOBHMA, 4YTO "B II€AOM OYAET IIPaBHABHBIM
[IPEAOCTAaBUTD ApOUTPAM IPaBO [EPBHIMU BbIHOCHTH pellleHre OTHOCHTEABHO IIOA-
CYAHOCTH KOHKPETHOIO CIIOpa X IOpUCAUKIME'. OAHAKO CYA TAKoKe [OCTAHOBUA,
9TO B paMKaxX CBOEH IOPUCAMKIME CYABI COXPAHSIOT 32 COOOI IIPABO OIPEAEASTS,
CYIECTBOBAAO AM apbuTpaskHOe coraamenue. Onmpasico Ha pemenue no Aeay Fiona
Trust, Beicoxuit cys B pamxax pasbupareabcrBa mo Aeay Albon pasbsicHua, 4TO,
HEeCMOTPsSI Ha KOMIIETEHI[MIO TPETEHCKOrO CyAd B OTHOIIEHWH OIIPEAEAEHHS TOIO,
OBIAO AW apOUTPaKHOE COTAAIIEHHE KOTAA-AUOO 3aKAIOYEHO B COOTBETCTBUM C

312Compagnie de Navigation et Transports S.A. v. MSC Mediterranean Shipping Company S.A., Federal Tribunal,
Switzerland, 16 January 1995; Federal Tribunal, Switzerland, 25 October 2010, 4 A 279 / 2010.

*B3Dell Computer Corporation v. Union des consommateurs and Olivier Dumoulin, Supreme Court of Canada,
13 July 2007.

34 Fiona Trust & Holding Corp. v. Privalov, Court of Appeal, England and Wales, 24 January 2007, 2006 2353
A3 QBCME, upheld by Fili Shipping Co. Ltd. and others v. Premium Nafta Products Ltd. and others, House of Lords,
England and Wales, 17 October 2007.
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HPUHIIUIOM, IPEAYCMATPHUBAIOLINM OIPEACACHHe COOCTBEHHON KOMIIETEHIHH,
TAKOM IPUHIUII "He IPEILITCTBYeT BBIHECEHUIO PelleH s II0 9TOMY BOIIPOCY HeEIo-
CpeACTBeHHO cyaoM™ '
IIPOM3BOACTBA M HAIIPABACHHS CTOPOH B apOUTPaXk B COOTBETCTBUM cO cTaTbeit 9 (1)
3akoHa 06 apburpaxe 1996 ropa®'*
CTByeT AeHCTBUTEAbHOE apOUTPaXKHOe COTAALIEHHE U ii) CIIOP TOATIAARET TIOA €ro

. CyA IOCTaHOBHA, YTO AO IPHOCTAHOBAEHUS CYA€OHOrO
CyAy caeayeT ybeauTbCsS B TOM, 4TO i) Cylme-

cdepy oxsara. IIpu paccMOTpeHHH 3TOM ABYX3ITAIHOM IPOLIEAYPHI B XOA€ pasOmpa-
TEABCTBA IO AeAy Berezovsky AIeAASIIMOHHBIN CyA IIOCTAHOBHA, YTO PasbHpareAb-
CTBO OyAeT IPUOCTAHOBAEHO, €CAU XOAATANCTBYIOLIeE AMIIO AOKAXKET, Ha OaAraHce
BEPOSITHBIX IIPMYHH, YTO apOUTPaKHOE COTAALIEHHE CYL[eCTBOBAAO M, IO BCeil
BUAMMOCTH, OXBaThIBAAO BOIIPOCHI, B CBSI3M C KOTOPBIMH BO3HHK criop’'.

94. Ha npaxTuKe, KAK TOABKO CyA YOXKAAETCS B TOM, YTO apOUTPaKHOe COTrAalle-
HHe CYIIeCTBYeT ¥ CIOp IIOAIIAAAeT II0A CPepy ero oxBaTa B COOTBETCTBHHM C CTa-
theit 9 (1) 3akoHa 06 apburpaxe 1996 roaa, OH BBIHOCUT MOCTRHOBAEHHE O
TIpeKpalleHny MPOU3BOACTBA COTAacHO cratbe 9 (4) 3axonHa 06 apburpaxe
1996 ropa (mpuaaromeit cuay cratbe 11 (3) KoHBeHIHH), eCAU TOABKO OH He COUTeT,
9TO apOUTPAXKHOE COTAAIIEHVE HEAEHCTBUTEABHO, YTPATHAO CHAY HAU He MOXKET
6biTh HcroAHeHO'®. CoraacHo pemenumio Bricokoro cyaa mo aeay A v. B, cyaam
CAeAyeT IPOBOAUTD AHAAM3 H3AEPXKEK, YTOOBI OIPEACAMTD, AOAKEH AM BOIIPOC O
TOM, COOTBETCTBYeT AM apOHTPa’KHOe COrAameHrne GOPMyAUPOBKe 'HeAEHCTBU-
TEABHO, YTPATHUAO CHUAY HAHM HE MOXET OBITb HCIIOAHEHO", pACCMATPHUBATHCS TPeTed-
CKUM CYAOM UAH ke 06braubiMu cypamu’”’. ITo Muennio Boicokoro cyaa, ato 6yaer
"BO MHOI'OM 3aBHCETb OT TOI'O, HACKOABKO pellleHIe 3TOrO BOIPOCa OYAET CBSI3aHO
¢ daKTUIeCKIMU 0OCTOSTEABCTBAMY, BAMSIOIIUMY Ha MaTepUAAbHbIE IIPaBa U 00s-
3AHHOCTHU CTOPOH, y>Ke BOBAGUEHHBIX B CIIOP, M OT TOTO, MOXET AM CyAeOHOe pac-
CMOTpeHUe ObITh OrPAHHIEHO OTHOCHTEABHO KOHKPETHBIMH BOIPOCAMH HAH JKe
OHO, CKOpee BCero, 6yAeT IIMPOKO OXBATHIBATb MATepPHAABHO-IIPABOBbIE BOIPOCHI,
[0 KOTOPHIM BO3HHK CIOP MEXAY CTOpoHamu. B mocaeaHeM caydae Hamboaee
MOAXOASIIUM CYAOM AASL pa3pelleHHs BOIPOCOB KOMIIETEHI[HH, CKOpee BCero,
OyAeT TpeTeNCKHI CyA, [PU YCAOBUM YTO OH IIPUAEP)KUBAETCS IIPUHIIUIA,

35Albon (t/a NA Carriage Co) v. Naza Motor Trading Sdn Bhd, High Court of Justice, England and Wales,
29 March 2007, HC05C02150, [2007] EWHC 665 (Ch).

31Crarps 9 (1) 3akoHa 06 ap6uTpake, IPUHATOrO B AHIAMH B 1996 TOAY, IPHAAT CHAY TOAOXKEHHSM cTaTbh 11
Kousennuu. B Heit npeaycmarpusaercs: "CropoHa ap6UTpakHOIO COTAAUIEHHs], B OTHOLIEHMH KOTOPOI BO30y-
JKAQeTCs cypebHOe pasbupareabctBo (6yAb TO TyTeM 3asBAGHHS TPeGOBAHHS MAHM BCTPEUHOTO TPeGOBAHIL) MO
BOIIPOCY, KOTOPBIil B COOTBETCTBHU C COTAQIIEHMEM AOAKEH IepeAaBarhcsi B apbuTpax, MoxeT (Ipu ycAoBUH
YBEAOMAEHHS APYTHX YIACTHHKOB Pa3bHpPATeAbCTBA) XOAATAfICTBOBATh B CYA€, B KOTOPOM 6BIAO BO3GYXAEHO Hpo-
U3BOACTBO, O IPEKPALjeHHH IPOU3BOACTBA, ECA OHO KACAETCs 9TOTO BOIpoca'.

37Joint Stock Company "Aeroflot-Russian Airlines" v. Berezovsky & Ors, Court of Appeal, England and Wales,
2 July 2013, [2013] EWCA Civ 784.

*18Golden Ocean Group Ltd. v. Humpuss Intermoda Transportasi TBK Ltd. & anr, High Court of Justice, England
and Wales, 16 May 2013, [2013] EWHC 1240; Joint Stock Company "Aeroflot-Russian Airlines" v. Berezovsky &
Ors, Court of Appeal, England and Wales, 2 July 2013, [2013] EWCA Civ 784.

*19A v. B,, High Court of Justice, England and Wales, 28 July 2006, 2005 FOLIO 683, [2006] EWHC 2006
(Comm).
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[PeAyCMaTPUBAIOIIErO ONpeAeAeHre COOCTBeHHON KoMieTeHInH'. Takoil moAxop
[IOCAEAOBATEABHO IIPUMEHSETCS] AHTAUMCKUME CyAaMu™’.

9S. B Coepunennsix IlltaTax B OTHOLIEHHWM BOIIPOCA O CTAaHAAPTE MPHUMEHHU-
TEABHO K OILIeHKe apOUTPa’KHOIO COTAAIIEHUS CYAbl HCXOAST U3 TOTO, KAKOM CyA —
O6BIMHBLI MAU TPETENCKHUI1 — 06AaAAET "TAABHBIMU [IOAHOMOYHUSMH'' [0 OLIPEACACHHIO
AENCTBUTEABHOCTH apOuTpaxkHOro coraamenus. OCHOBHBIM IIPELEAEHTOM B 9TOM
OTHOIIEHUH SIBASIETCS pellleHue, IpHHAToe BepxoBHBIM cyaoM 10 aeay First Options,
XOTS B HeM H He IUTHPYIOTCs moaoxkerus Horo-Mopkckoit konsenmum2!,

96. B xope paccMorpenust peaa First Options BepXoBHbIN CyA NPU3HAA IIPe3yMII-
IMIO, COTAACHO KOTOPOH pellleHHe OTHOCHTEABHO KOMIIETEHIIHH TPETeHCKOro CyAd
BBIHOCHT OOBIYHBIH CYA, €CAM TOABKO CTOPOHbI IPSIMO He AOTOBOPHAKCH IIepeAaTh
9TOT BOIIPOC B TPETEHCKHUII CYA B PAMKAX CBOEro apOUTPaKHOTO coraameHus. I1pu
aTOM BepxOBHBI CyA [TOCTAHOBHUA, YTO, KAK TOABKO CyA YOEXKAAeTCS B CyIeCTBO-
BAHUH AEHCTBUTEABHOTO apOUTPAXKHOTO COTAAIIEHMS, OTBEYAIOLIEro TPeOOBAHIIM

kak PepepasbHOro 3aKoHa 06 apbuTpaxe, Tak 1 KOHBEHIMH, IPe3yMIIIUSI TOAKY-

€TCsI B IIOAB3Y TPETEHNCKOro cyaa’™.

97. Cyant Coepunenspix 11ITaToB mpUIIAK K BBIBOAY O TOM, YTO CTOPOHBI COTAQ-
IIAIOTCS IIPEAOCTABASITD apOUTPaM IIPABO OIPEAEASITDH, CYIIeCTBYeT AM apOUTpaxK-
HOe COTAQLIEHHe U SIBASETCS AU OHO ACFICTBUTEABHBIM, €CAM B apOUTPaKHOM
peraaMeHTe NpsSMO IIPEAYCMATPUBAAMCH Takue AeicTBust apburpos. Hampumep,
ANIEAASLIMOHHBIA CYA BTOPOTO OKPYyTa MOCTAHOBHUA, YTO CCHIAKA Ha ApPOUTPaKHBLIA
peraament IOHCUTPAA siBasiercss "oueBHAHBIM M 6Ge30MUOOYHBIM CBHAETEAD-
CTBOM HAaMepeHHUsI CTOPOH" MOPYYUTh apbUTpaM pelieHHe BOIPOCA 06 UX KOMIle-
ternun’>. Takoe "oueBHAHOE U 6e30MINOOYHOE CBUAETEABCTBO' TAKKE CACAYET M3

ApOUTPaXHBIX COTAAIICHMH, B KOTOPBIX YKa3bIBAeTCs, YTO 'AI00ON U Bce" CIIOpHI

PEryAUpPYIOTCS B apOUTPOKHOM HOPsAKe ™.

320%oint Stock Company "Aeroflot-Russian Airlines" v. Berezovsky & Ors, Court of Appeal, England and Wales,
2 July 2013, [2013] EWCA Civ 784; Golden Ocean Group Ltd. v. Humpuss Intermoda Transportasi TBK Ltd. &
anr, High Court of Justice, England and Wales, 16 May 2013, [2013] EWHC 1240.

31 First Options of Chicago Inc. v. Kaplan, Supreme Court, United States of America, 22 May 1995, $14 United
States 938 (199S). Cwm. tawxe William Park, The Arbitrability Dicta in First Options v. Kaplan: What Sort of
Kompetenz-Kompetenz Has Crossed the Atlantic?, 12 ArB. INT'L 137 (1996), nepeuspano B: 11 INT'L ARB. REP.
28 (1996).

322First Options of Chicago Inc. v. Kaplan, Supreme Court, United States of America, 22 May 1995, 514 United
States 938 (1995).

323Republic of Ecuador v. Chevron Corp. (United States), Court of Appeals, Second Circuit, United States of
America, 17 March 2011, 10-1020-cv (L), 10-1026 (Con). AHaAOTHYHBIE AOBOABI B OTHONICHUH Ap6uTpasKHBIX
npasua AAA om. taxke JSC Surgutneftegaz v. President and fellows of Harvard College, District Court, Southern
District of New York, United States of America, 3 August 2005, 04 Civ. 6069 (RCC).

34Oriental Republic of Uruguay, et al. v. Chemical Overseas Holdings, Inc,, Chemical Overseas Holdings, Inc. and
others v. Republica Oriental del Uruguay, et al., District Court, Southern District of New York, United States of
America, 24 January 2006, 05 Civ. 6151 (WHP) and 0S Civ. 6154 (WHP), XXXI Y.B. Com. ArB. 1406 (2006).
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98. B oTCyTCTBHE 04EBHAHOIO U 6€30MHO0YHOIO CBUAETEABCTBA HAMEPEHHUS CTO-
pou BepxoBHsIit cya B pamxax Aeaa Prima Paint oCTaHOBHUA, 4TO ecAU TpebOBaHUe
Kacaercs: "COCTaBACHHS apOUTPAXKHOTO COTAAUICHUS], TO [IPH3HAETCS KOMITETEHIIHS
cyaoB®®. Tlocaepytomue penteHus B cooTBeTcTBuM ¢ Hbro-Mopkckoit KOHBeHIHel
IPUHUMAAUCH C YIETOM TAKUX JKe AOBOAOB*. TIpH 9TOM CyABI OLIPEAEAHAH, YTO K
BOIIPOCY 0 "cocTaBAeHHM' apOUTPa’KHOIO COTAAUIEHUSI OTHOCSTCS BO3PaXKEHMUS,
KACaIoI[¥ecs] KaK CYIeCTBOBAHUS AOTOBOPA, COAEPIKAILETO apOUTPAXKHOE COTAALlle-
HUe, TAK U AeFICTBUTEABHOCTH 9TOTO apOUTPAXKHOTO COTAAIIEHIIS, U [I09TOMY pelle-
HUSI B KX OTHOIIEHHH AOAKHBI BBIHOCHTBCS cypaamum’”’. Hampumep, B xope
pasbupareabcTBa 1o Aeay Sphere Drake ANEAASIIMOHHBIN Cyp BTOPOrO OKpyra
MIOCTAHOBHUA, YTO €CAH "OAHA U3 CTOPOH YTBEPXKAAET, YTO AOTOBOP SIBASIETCS HeAeH-
CTBUTEABHBIM, U IIPEAOCTABASIET OIPEACACHHBIE AOKA3aTEAbCTBA ITOTO, TO ITOM
CTOpPOHe He 0053aTeABHO KOHKPETHO YTBEPIKAAT, YTO COACPIKAIIASICSI B 9TOM AOTO-
BOpe apOUTpaKHASI OTOBOPKA SIBASIETCSI HEAHICTBUTEABHON, ¥ CTOPOHA UMeeT IIPABO
Ha cyae6HOe pa3bMpaTeAbCTBO |[paccMoTpeHHe 9TOro BOmpoca B cyae] ™. Anaso-
THYHBIM 00pa3oM, B pamkax Aeaa Nanosolutions okpysxHO# cyp 1o okpyry Koaym-
61s1, PyKOBOACTBYSICh pelneHneM BepxosHoro cyaa mo aeay Buckeye, mocraHoBuHA,
9TO "pelleHNs] OTHOCHTEABHO BOSPKEHUI [HEIOCPEACTBEHHO| IIPOTHB AEHCTBHU-
TEABHOCTH QapOUTPaKHOTO COTAAUICHHS MOIYT OBITb BBIHECEHBI HACTOSIIUM
CyaoM"?. OpHAKO IIpU PaCCMOTPEHUM BOIPOCA O ACHCTBUTEABHOCTH apOUTpax-
HOT'O COTAAIIEHHUS CYABI IPOBOAST "BeCbMa OrpaHMYEHHBIN aHAAU3" B COOTBETCTBUU
¢ "aKTHBHON (eAepaAbHOM IIOAUTHUKOI B IIOAAEPXKKY apOuTpaxka’, 3aA0KeHHOM
B (DepepasbHOM 3aKkoHe 00 apOHTpaxke, HANPABAEHHOM Ha OCYIIeCTBACHHE
Horo-Mopxckoit korBermmm’>.

99.  C apyroit croponsl, koraa cyabl CIIIA cTaAKMBaAMCH C BO3pasKeHHAMH IIPO-
THB AeHICTBUTEABHOCTH AOTOBOPA B I]€AOM, OHH HAIIPABASIAU CTOPOHbI B apOUTPax

325Prima Paint Corporation v. Flood ¢ Conklin MFG, Supreme Court, United States of America, 12 June 1967,
388 United States 395 (87 S.Ct. 1801, 18 L.Ed.2d 1270).

326Cm., nanipumep, Phoenix Bulk Carriers Ltd. v. Oldendorff Carriers GmbH & Co,, KG, District Court, Southern
District of New York, United States of America, 6 November 2002, 2002 United States Dust. LEXIS 21421,
XXVII Y.B. Com. ArB. 1088 (2003).

37The Canada Life Assurance Company v. The Guardian Life Insurance Company of America, District Court,
Southern District of New York, United States of America, 22 January 2003, 242 F. Supp. 2d 344; Guang Dong
Light Headgear Factory v. ACI International, Inc., District Court, District of Kansas, United States of America,
10 May 2005, 03-4165-JAR; Dedon GMBH and Dedon Inc. v. Janus et CIE, Court of Appeals, Second Circuit,
United States of America, 6 January 2011, 10-4331.

328Sphere Drake Insurance Limited v. Clarendon America Insurance Company, Court of Appeals, Second Circuit,
United States of America, 28 August 2001, 00-9464, XXVII Y.B. Com. Ars. 700 (2002).

32 Nanosolutions, LLC et al. v. Rudy Prajza, et al., District Court, District of Columbia, United States of America,
2 June 2011, 10-1741.

33Bautista v. Star Cruises and Norwegian Cruise Line, Ltd., District Court, Southern District of Florida, United
States of America, 14 October 2003, 03-21642-CIV. Cwm. taxxe Agnelo Cardoso v. Carnival Corporation, District
Court, Southern District of Florida, United States of America, 15 March 2010, 09-23442-CIV-GOLD/
MCALILEY; Boston Telecommunications Group, Inc. et al. v. Deloitte Touche Tohmatsu, et al., District Court,
Northern District of California, United States of America, 7 August 2003, C 02-5971 JSW.
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B coorBeTcTBHH Kak ¢ Hpro-Mopkckoit koHBeHIued, Tak 1 ¢ epeparbHbIM 3aKOHOM
06 apburpaxe®.

b. PaccmompeHue sonpoca o cywecmsosaruu u delicmsumenbHocmu
“nucemeHHo20 coenaweHus” 8 cyoax

100. Coraacno crarbe I (3), HarOHaAbHBIE CYABI 065I3aHbI HATIPABAATD CTOPOHbI
B apburpax, "ecAn [OHM He HAMAYT], 9TO YIOMSHYTOe COTAALIEHHe HEACHCTBHU-
TEABHO, YTPATHAO CHAY MAU He MOXKET ObITb UCIIOAHEHO'.

101. ITo muenuto cyao Coepunennbix 1lltaros, nepeuncaennsie B cratbe 11 (3)
OCHOBaHUSI, TO3BOASIIOIIME He HAIIPABASITh CTOPOHBI B apOUTPaXK, SIBASIIOTCS UCYep-
BIBAIOIIMME >, AHAAOTHYHBIM 00Pa30M, OAMH M3 MHAHICKHMX CYAOB IIOCTAHOBHA,
4ro coraacHo crarbe I (3), CymecTBYIOT TOABKO TpH IIPUYHMHBL AASL OTKA3a B IIPH-
HYAUTEABHOM HCTIOAHEHUH apOUTPa’KHOTO COTAAIIEHHS: 1) COTAAIIEHNe HEACHCTBH-
TeAbHO; ii) COTAlleHWe YTPAaTHAO CHAY; U iii) cOraameHde He MOXeT ObITb
HCIIOAHEHO ™,

102. C apyroit croponsl, AneaasioHHbI cya Coepnnennbix Illraros mo BTO-
POMY OKpPYIy OIpEAEAMA, UTO PACCMOTPEHME BOIPOCA O CYLeCTBOBAHUM apbu-
TPKHOTO COTAQUIEHMSI AO HAIIPaBAGHMS CIIOpa Ha PacCMOTpeHHe apOUTpOB
OTHOCHUTCS K ero ropucaukyun™*, IIpy BbIHECEHHU 3TOTO IIOCTAHOBAEHHS CyA He
CCBIAAACS. Ha KaKMe-AM0O0 MCKAIOUEHHs, IpeAycMoTpenHsble B crarbe 11 (3).

i) "Hedeticmeumenvto”

103. B crarpe 11 (3) KoHBeHIUM He COAEPKUTCS TIOAOXKEHHUI, KACAIOIUXCS MPa-
BOBOTO CTaHA2PTA AASL OIIPEAEACHUS TOTO, SIBASIETCSL AU ApOUTPaXKHOE COTAAIIEHHe
HeAeHNCTBUTEABHBIM. 110 MHEHHIO HEKOTOPBIX CYAOB, 3TOT BOIIPOC HEOOXOAMMO
pelarb B COOTBETCTBUM C IPHMEHHMbIM MYHHIMIIAABHBIM IPaBoM, 6yAb TO lex

331 Prima Paint Corporation v. Flood ¢ Conklin MFG, Supreme Court, United States of America, 12 June 1967,
388 United States 395 (87 S.Ct. 1801, 18 L.Ed.2d 1270); Sphere Drake Insurance Limited v. Clarendon America
Insurance Company, Court of Appeals, Second Circuit, United States of America, 28 August 2001, 00-9464, XXVII
Y.B. Com. ArB. 700 (2002); Nanosolutions, LLC et al. v. Rudy Prajza, et al., District Court, District of Columbia,
United States of America, 2 June 2011, 10-1741; Ascension Orthopedics, Inc. v. Curasan AG, District Court, Western
District of Texas, Austin Division, United States of America, 20 September 2006, A-06-CA-424 LY.

32Lindo (Nicaragua) v. NCL (Bahamas), Ltd. (Bahamas), Court of Appeals, Eleventh Circuit, United States of
America, 29 August 2011, 10-10367; Aggarao (Philippines) v. MOL Ship Management Company Ltd. (Japan), Nissan
Motor Car Carrier Company, Ltd., trading as Nissan Carrier Fleet (Japan), World Car Careers (Lebanon), Court of
Appeals, Fourth Circuit, United States of America, 16 March 2012, 10-2211.

33Gas Authority of India Ltd. v. SPIE-CAPAG SA and ors, High Court of Delhi, India, 15 October 1993, Suit
No. 1440, IA No. 5206. Cwm. taoke B Kanape: Automatic Systems Inc. v. Bracknell Corporation, Court of Appeal of
Ontario, Canada, 17 February 1994.

33*Dedon GMBH and Dedon Inc. v. Janus et CIE, Court of Appeals, Second Circuit, United States of America,
6 January 2011, 10-4331.
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fori®* wAM mpUMeHHMOe TIPaBO B COOTBETCTBHM C KOAAM3HOHHBIMH HOPMAMH,
copepxamumucs B crarbe V (1)(a) Kousennuu®®.

104. Cyapr Coepunennbix IIITaToB M aHIAMFCKHE CYABI OIIPEACAMAH 3HAdeHHe
GopMyAHpOBKH "HEAEICTBUTEABHO" Kak "He MMeoLjee opuandeckoil cuas™Y. Ha
[PAaKTUKe OHH IIPUMEHVAM MEXAYHAPOAHBIA CTAaHAAPT, IPEAYCMATPUBAIOLINI
HCIIOAB30BAHME 3AIIUTUTEABHBIX IIOAOKEHHH B PAaMKaX AOTOBOPHOIO IIpaBa.
CoraacHO MHOTOAETHEMY OIIBITY IIPUMEHEHHS [IPeLleAeHTHOTO 1paBa, cyabl Coean-
HeHHbIX 11ITaTOB BBIHOCHAM IIOCTAHOBAEHHS B OTHOLIEHUH OCHOBAHMS "HEACHCTBH-
TeABHO" B COOTBETCTBUHM CO 'CTAHAAPTHBIMH 3AIIUTHTEABHBIMU ITOAOXKEHUSIMH,
KOTOpBIE IPEeAyCMaTPHBAIOT 0OCTOSTEABCTBA, OCBOOOXAQAIONINE OT OTBETCTBEHHO-
CTH 3a HapylIeHHe AOTOBOPA, M KOTOpble MOTYT IPHMEHSTbCS Ha HeHTPAABHOM
OCHOBe Ha MEXXAYHAPOAHOM YPOBHE, TaKHe KaK MOIIEHHUYECTBO, OIIMOKH, IPUHYK-
Aerne u orkas or npas", Cyasr Coepunennbix I1ITaTOB MPHAEPKHBAAKCH Y3KOTO

TOAKOBAaHMS 3THX MEXAYHAPOAHBIX CTAaHAAPTOB B KOHTEKCTE ”061.1181;1 IIOAUTHKMH,

HAIIPABACHHON Ha IpPUBEACHHE B HCIOAHEHHE apOMTPAXHBIX COrAaureHmin">.

Hanpumep, CyABI OTKAOHSAM apTyMEHT O HEACHCTBUTEABHOCTH M HEBO3MOXHOCTH
HCIIOAHEHUSI apOUTPaKHOIO COTAAIIEHMS KAaK IPOTHBOPEYAINHIl IIyOAMIHOMY
nopsaKy Coepunenspix I1ITaTos Ha TOM OCHOBAHHH, YTO 3TO 3AIUTHTEABHOE IIOAO-
JKeHHe "He MOXKEeT IPHMEHSAThCS HeHTPAAbHO Ha MEXXAYHAPOAHOM YPOBHE H, KpoMe
TOTO, He IIepeBelINBAET IIOAUTUKY, HATIPABACHHYIO Ha IIOAAEPKKY apburpaxa’*.

105. Kpome TOro, CTOpOHBI IPEAIPHHIMAIOT MOIBITKH AMIIUTD IOPHAUYECKOM
CHABI apOUTpaKHbBIE COTAANIEHMS U YKAOHHUTBCS OT CBOErO O0s3aTeAbCTBA IO

33Piero Bernardini, Arbitration Clauses: Achieving Effectiveness in the Law Applicable to the Arbitration Clause,
B: IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLICATION OF
THE NEW YORK CONVENTION 197, 200 (A.J. van den Berg ed., 1998).

33Federal Supreme Court, Switzerland, 21 March 1995, 5C.215/1994/lit.

337Rhone Mediterranee Compagnia Francese v. Lauro, Court of Appeals, Third Circuit, United States of America,
6 July 1983, 82-3523. Cm. Taxe Albon (t/a NA Carriage Co) v. Naza Motor Trading Sdn Bhd, High Court of
Justice, England and Wales, 29 March 2007, HC05C02150, [2007] EWHC 665 (Ch); Golden Ocean Group Ltd.
v. Humpuss Intermoda Transportasi TBK Ltd. & anr, High Court of Justice, England and Wales, 16 May 2013,
[2013] EWHC 1240.

338St. Hugh Williams v. NCL (Bahamas) LTD,, d.b.a. NCL., Court of Appeals, Eleventh Circuit, United States
of America, 9 July 2012, 11-12150; Allen v. Royal Caribbean Cruise, Ltd., District Court, Southern District of
Florida, United States of America, 29 September 2008, 08-22014.

33Rhone Mediterranee Compagnia Francese v. Lauro, Court of Appeals, Third Circuit, United States of America,
6 July 1983, 82-3523; Anna Dockeray v. Carnival Corporation, District Court, Southern District of Florida, Miami
Division, United States of America, 11 May 2010, 10-20799; Oriental Commercial and Shipping (UK) v. Rosseel,
NV. (Belgium), District Court, Southern District of New York, United States of America, 4 March 1985, 84 Civ.
7173 (PKL).

340Allen v. Royal Caribbean Cruise, Ltd., District Court, Southern District of Florida, United States of America,
29 September 2008, 08-22014. Cm. Taxsxe Aggarao (Philippines) v. MOL Ship Management Company Ltd. (Japan),
Nissan Motor Car Carrier Company, Ltd,, trading as Nissan Carrier Fleet (Japan), World Car Careers (Lebanon),
Court of Appeals, Fourth Circuit, United States of America, 16 March 2012, 10-2211; Ledee (Puerto Rico) v.
Ceramiche Ragno (Italy), Court of Appeals, First Circuit, United States of America, 4 August 1982, 684 F.2d 184,
82-1057. O 3aIMTUTEABHOM IIOAOXKEHUH, KACAIOLIeMCSI HeAOOPOCOBECTHOCTH, CM. Rizalyn Bautista, et al. v. Star
Cruises, et al., Court of Appeals, Eleventh Circuit, United States of America, 15 July 2005, 03-15884.
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YPEryAUPOBAHMIO B apOUTPAKHOM IOPSIAKE, YTBEPXKAAsl, YTO OCHOBHOM AOTOBOP,
COAEPIKAIIUI COTAAIIEHUE, SIBASIETCS HHUYTOXHBIM. ITopaBAstioniee OOABIIMHCTBO
CYAOB IPOBOASIT pasTpaHUYEHHE MeXAY HeAeHCTBUTEABHOCTBIO AOTOBOpA M HepeH-
CTBUTEABHOCTBIO apOHTPa’KHOIO COTAAIIEHUS B COOTBETCTBUM C IIPUHIIUIIOM Pas-
AEAVIMOCTH, IIPUMEHSIEMBIM K apOUTPAKHOMY COTAQIIEHUIO M MMEHYeMBIM HHOTAQ
IIPUHITUIIOM AaBTOHOMHUHM.

106. B xope paccmorpenus aeaa Fiona Trust AneAsASIIMOHHBIA Cyp AHTAMM U
YaAbca IpeKparvA IPOBOAUMOE MM CYAeOHOe IIPOM3BOACTBO B COOTBETCTBHH CO
crarpeit 9 (1) 3akona 06 apburpaxke 1996 roaa (mpuaatomeit cuay crarve 11 (1)
Horo-VopkcKoft KOHBEHITHH), TIOCKOABKY XOAATAHCTBYIONEE AMIIO 3aABASAO O

HeAeﬁCTBHTeAbHOCTH AOTOBOpa B LIEAOM, OAHAKO HE€ BO3Pa3HAO IIPOTHUB AeﬁCTBH-

341

TEAbPHOCTH aPGI/ITpa,)KHOI'O COTAAIICHUS PyKOBOACTByﬂCb TAAQBHBIM 06pa30M

IIPUHIUIIOM PAa3A€AMMOCTH, ATIEAASIITMOHHBIN CYA IIOCTAaHOBHUA, YTO CIIOP OTHOCH-
TEABHO HEeAEHCTBUTEABHOCTH AOTOBOPA B IIEAOM, HO He KOHKPETHO apOUTPasKHOIO
COTAQIIEHNUS], AOAKEH pAaCcCMATPHUBATBCA apOUTpaMu. AHAAOTMYHBIM OOpasoM,
HUAEPAAHACKHUI CYA OCTAHOBHA, UTO "AHICTBUTEABHOCTD ApOUTPAKHOTO COTAAIle-
HUSl YCTaHABAUBAETCA OTAEAbHO, HE3aBHCHUMO OT AEHCTBUTEABHOCTH OCHOBHOTO

AOIroBOpa, B OTHOIIEHHHN KOTOPOIO 656100 peneHo 06paTI/ITbC5I B ap6HTpa>K, AQXKe

1342

€CAU U COTAAIIEHME, 1 AOTOBOP COAEPIKATCSA B OAHOM AOKYMEHTE . Boicoxun CYA

Mappaca aHAAOTHYHBIM O00Pa3OM IIPSIMO COCAAACS Ha "AOKTPUHY PasA€AMMOCTH' U
HAIIPAaBUA CTOPOHBI B apOUTPAK HA TOM OCHOBAHHH, YTO "HCTIIbI He MOTYT He IpH-
HSTb BO BHIMaHHE apOUTPAKHYIO OTOBOPKY U CCBIAATBCS HA IOPUCAHKIIAIO TPaX-

AQHCKOI'O CyAa AHIID Ha TOM OCHOBAHHH, YTO, AdadXE COTAACHO MHEHHIO OTBETYHKOB,

Ae>Kalljee B OCHOBE COTAAIIeHUe SIBASETCS HeAeHCTBUTEABHBIM >+,

107. AOKTpHHA pasA€AUMOCTH HAIlAA IOAAEPXKKY OOABIIMHCTBA cTpan’*, apbu-
345 346
)

TpaxHbIx yupexaeHuir’?, B pokymenrax IOHCHTPAA 06 apburpaxe’ u

31 Fiona Trust & Holding Corp. v. Privalov, Court of Appeal, England and Wales, 24 January 2007, 2006 2353
A3 QBCMF, noarsepsxaeHo pemenue 1o aeay Fili Shipping Co. Ltd. and others v. Premium Nafta Products Ltd. and
others, House of Lords, England and Wales, 17 October 2007.

32Claimant v. Ocean International Marketing BV, et al., Court of First Instance of Rotterdam, Netherlands,
29 July 2009, 194816/HA ZA 03-925.

3$3Ramasamy Athappan and Nandakumar Athappan v. Secretariat of Court, International Chamber of Commerce,
High Court of Madras, India, 29 October 2008. Cm. Tawke Oberlandesgericht [OLG] Celle, Germany, 8 Sch
3/01, 2 October 2001.

3Cm., manmpumep, MexayHapopHoe dactHoe npaso lllBefinapum, raasa 12, crarss 178 (3); 3akon 06
ap6urpaxe Koaymbun, crarps S; 3akon 06 apourpaxe Opanuum, crarps 1447; 3akon 06 apburpaxe AHramm,
crarbst 7; 3akoH 06 apburpaxe ABcTpasni, raasa VI, crates 16; 3akon 06 ap6urpaxke Bpasuaum, crarss 8; 3akon
06 apburpaxe Kuras, crarps 19.

35 Ap6urpaxubiit peraament MTTI, cratbs 6 (4); Apburpaxubrit peraament ACMA, crarps 23 (1).

3468 crarpe 16 (1) Tumosoro sakona FOHCUTPAA 0 MeXAYHapOAHOM TOProBOM ap6GHTpae TPeAyCMaTpH-
BaeTcsl, YTO "apOUTPAKHAsh OrOBOPKA, SIBASIOLIASCS YACTBIO AOTOBOPA, TOAKYeTCS KaK COTAAIIEHHe, He 3aBUcsljee
OT APYIHMX YCAOBHI AOTOBOpA. BhiHeceHue apOUTPaXHBIM CYAOM DeELIEHHSI O HEACHCTBUTEABHOCTH AOTOBOpA He
BA€YeT 3a COGOI ipso jure HeAeHCTBUTEABHOCTH apOuUTpaskHON oroBopku”. CHMCOK CTpaH, NPUHSBIIMX 3aKOHO-
AareabcTBO Ha ocHoBe Tumosoro saxoma JOHCHTPAA o MeXAyHApOAHOM TOProBOM apbuTpaxe, pasMeljeH
B UnrepHere 10 appecy: www.uncitral.org. Cm. Taxoke Ap6urpaxusiit peraament FOHCUTPAA, crarps 23 (1).
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Hamboaee ABTOPUTETHBIX KOMMEHTATOPOB, II0O MHEHHIO KOTOPbIX ap6HTPa>KHO€
COrAalll€HUE SIBASIETC COTAAIEHHEM B paMKaxX comameuwﬁ‘”.

ii) "Ympamuao cuay”

108. Kax mpaBHAO, CYABl PAacCMAaTPHBAIOT CTAHAAPT "YTPaTHAO CHAY"' B paMKax
6oAee MHUPOKOT GOPMYAUPOBKH "HEACTICTBUTEABHO, YTPATHAO CHAY MAM HE MOXET
OBITD MCIIOAHEHO" 0e3 KaKMX-AM0O AOTIOAHMTEABHBIX pasAmdrit. OAHAKO, HCXOAS U3
COOTBETCTBYIOIETO IIPELjeACHTHOIO IIpaBa, (GOPMYAHPOBKA "YTPaTHAO CHAY"
OXBAThIBAET CAYYaH, KOTAQ APOUTPAXKHOE COTAAIIEHNE CTAHOBUTCS HEIIPHMEHHMBIM
K CTOPOHAM HAHU HX CHOpPy*.

109. Hanpumep, mpu 06CTOSTEABCTBAX, KOTAA CTOPOHBI OTKA3aAUCh OT CBOETO
IpaBa Ha apOUTPAKHOE Pa3OHPaTeAbCTBO, OTKPBIB CyAeOHOE MPOM3BOACTBO, OAUH
U3 HHAMACKHX CYAOB IIOCTAaHOBHA, YTO ApOUTPAXKHOE COTAAIIEHHE YTPATHAO CHAY B
COOTBETCTBUHU CO cTarbeil 45 3axona Muauu 06 apburpaxe 1996 ropa, B kotopoit
BocrpoussopsTcst moaoxkenus crarvu 11 (3) Komsennuir®”. CooTsercTBenHo, cyp
OTKA3aACS HAIIPABASITh B apOUTPaXK CTOPOHBI, IIOAABIINE MHOTOYHCACHHbIE IPAXK-
AQHCKVE M YTOAOBHBIE MCKM B MHAHMHCKHE CYABL

110. ®pannysckuil cyp OpHIIEA K BBIBOAY, YTO OH 00AaAQ€T KOMIIETEHIMel pac-
CMaTpPHBaTh CIOPbI, TOCKOABKY HUCTEK YKa3aHHBIN CPOK AAS OOpPa3OBaHUS TpeTei-
CKOTO CyAd, OTKAOHHMB Te€M CaMbIM AOBOA 00 OYEBHAHON HENPHMEHHMOCTH
apburpaxHoro coraamenus coraacHo crarse 1I Korsenuuu. Cyp mocTaHOBHA, 4TO
apOUTpasKHOE COTAAIIEHUE YTPATUAO CHAY, U IPULIEA K BBIBOAY O TOM, 9TO OH 06Aa-
AA€T KOMIIETEHLjell ~pacCMaTpuBaTh CIOp 0e3 KaKMX-AHOO CCHIAOK Ha
Kousennuio®?°.

111. B xauecTse mpumepa elje OAHOIO MOAXOAA K 3asSBACHUIO 06 YTpaTUBIIEM
CHAY apOUTPAXHOM COTAQIIEHHH MOXXHO IIPHBECTH PelLIeHue o Aeay Westco, BblHe-
ceHHoe BricokuM cyaoMm Tonkonra. OpHa U3 CTOPOH YTBEPXKAAAQ, UTO BCACACTBHUE
HeCOOAIOAEHMS IIPOLIECCYAABHBIX YCAOBHIL Ha 9Talle AO OTKPBITHSI apOUTPaXKHOIO
[IPOU3BOACTBA APOUTPAKHOE COTAAIIEHHE YTPATHAO CHAY. BBICOKHMIT CyA OTKAOHHA
9TOT AOBOA M HAIIPaBHA CTOPOHBI B apOuTpax’®’.

347R. Doak Bishop, Wade M. Coriell, Marcelo Medina, The ‘Null and Void’ Provision of the New York Convention,
B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK
CONVENTION IN PrACTICE 275, 278 (E. Gaillard, D. Di Pietro eds., 2008).

*8Cm., nanpumep, Golden Ocean Group Ltd. v. Humpuss Intermoda Transportasi TBK Ltd. & anr, High Court
of Justice, England and Wales, 16 May 2013, [2013] EWHC 1240.

39 Ramasamy Athappan and Nandakumar Athappan v. Secretariat of Court, International Chamber of Commerce,
High Court of Madras, India, 29 October 2008. Cm. Takke BHIAGpXKH B ITyHKTe 67.

3308 ociété Gefu Kuchenboss GmbH & CO.KG et Société Gefu Geschafts-Und Verwaltungs GmbH v. Société Coréma,
Court of Appeal of Toulouse, France, 9 April 2008.

3 Westco Airconditioning Ltd. v. Sui Chong Construction & Engineering Co. Ltd, Court of First Instance, High
Court of the Hong Kong Special Administrative Region, Hong Kong, 3 February 1998, A12848.
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iii) "He moxcem 6vims ucnosmeqo”

112. Tlop $OpMyAHpPOBKOIL "He MOXET OBITh MCIIOAHEHO', KaK IIPaBHAO, IOHUMAa-
IOTCSL CAY4aH, KOTAQ apOUTPaXKHOE IPOU3BOACTBO He MOXKeT ObITh OTKpbITO*”. Kak
HOSICHHA OAVH U3 HHAUNCKHX CYAOB, PYKOBOACTBYSICh IIOAOXKEHHSIMH CTaTbu 45
3axona Muann 06 apburpaxe 1996 ropa (B KOTOPO¥ BOCIPOM3BOASITCS TIOAOKEHIS
crarpu 11 (3) Konsenuun), «$popmyanposka "He MOXeT 6bITb HCIOAHEHO" MO CYTH
O3HAYaeT IpeKpaljeHre O05S3aTEeAbCTB BCAEACTBHE HEBO3MOXXHOCTH HX BBIIIOAHe-
Hust. EcAM IocAe 3aKAIOYEHHUSI AOTOBOPA AOTOBOPHASI OOSI3aHHOCTD HE MOXET OBITH
BBIIIOAHEHA UAM OCYILECTBACHA B CHAY HEIPEABUAEHHBIX OOCTOSTEABCTB, AOTOBOP
CTAaHOBHTCSI HUYTOXKHBIM>» >,

113.  Kaxk caeayeT U3 IpelieAeHTHOTO [IPaBa, B OTHOLIEHHU apOUTPaXKHOTO COTAQ-
IIeHUs IIPU3HABAAOCH, YTO OHO He MOXET OBITb HCIIOAHEHO, €CAH apOUTpaKkHOe
COTAQIIIEHNE UMEAO "MATOAOTMYECKUI XapaKTep, T. . TAABHBIM 0OPa3OM B CAEAYIO-
IUX ABYX CAYHasiX: i) €CAM NOAOXKEHHUS apOUTPaXKHOTO COTAALIEHWS GBIAM COCTaB-
AEHBI HEYETKO U He COAEPXKAAU AOCTATOYHDIX YKA3AHHI, IO3BOASIOIIUX IIEPEXOAUTD
K apOUTPa’KHOMY pa3bHpaTeAbCTBY, U ii) ecAM B apOUTPA’KHOM COTAAIIEHUH Ha3Ha-
YAAOCh HECYIIEeCTByIOLee apOUTPAKHOE yIpexKACHHUE.

114. Hanpumep, pyKOBOACTBYsiCb cTatbeit 44 3akona Muamm 06 apburpaxe
1996 ropa (nMrmeMeHTpr}omeﬁ cratbu I u 11 KoHBeHIMM ), MHAMICKHMIT CYA OTKa-
3aA B IPUHYAMTEABHOM HCIIOAHEHHH apOHTPAXHON OTOBOPKH, IIPeAyCMATpPHBAIO-
melt "mpuMeHeHne AypOaHCKOIO apOUTPaXHOTO ¥ aHrAMickoro mpasa’*. Cyp
MOCTAaHOBHA, YTO 3TO APOUTPAXKHOE COTAAIICHHE SBASIETCS "COBEPIIEHHO HESICHBIM,
ABYCMBICA€HHBIM M IPOTHBOPEYUBBIM". AHAAOTHYHBIM 00pazoM, DepepasbHbIi CyA
[IBefijapun OTKa3aA B IPUHYAUTEABHOM HCIIOAHEHHH apOMTPAXKHOI OrOBOPKH,
[peAyCMATpUBAIOLIelt IPOBeAeHIe apOUTPAKHOTO Pa3bUpaTEAbCTBA "depe3 OCPeA-
CTBO AMEPHKAHCKON apOUTPAKHOM aCCOLMAIINK UAH AIOOOTO APYTOTO aMepHKaH-
CKOTO CyAQ", HA TOM OCHOBAHMH, YTO MOAOXKEHHsSI apOUTPAXHOTO COTAANICHHS He
OBIAM AOCTATOYHO YETKHMMH, YTOOBI OAHO3HAYHO HCKAIOYUTD OPUCAUKIFHIO TOCYAAD-
CTBEHHBIX CYAOB B COOTBeTCTBHH co crarbeii 11 (3) u mBeitjapckum mpasom®.

11S. B cayyae, KOraa B apOUTPaXKHOM COTAQIIEHHH OBIAO HAa3HAYEHO HECYIIeCTBY-
folee apouTpaxkHoe yupexaerue, oanH cya Coeaunennsix IltaTos, HeB3upas Ha

332Stefan Kréll, The ‘Incapable of Being Performed’ Exception in Article II (3) of the New York Convention, s:
ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS—THE NEW YORK
CONVENTION 1958 1IN PrACTICE 323, 326 (E. Gaillard, D. Di Pietro eds., 2008).

333Ramasamy Athappan and Nandakumar Athappan v. Secretariat of Court, International Chamber of Commerce,
High Court of Madras, India, 29 October 2008. Cm. Taxke CCHIAKH, yKa3aHHbIe B IyHKTe 67.

334 Swiss Singapore Overseas Enterprises Pvt Ltd. v. M/V African Trader, High Court of Gujarat, India, 7 February
2005, Civil Application No. 23 of 2005.

3%Federal Tribunal, Switzerland, 25 October 2010, 4A279/2010. V3 paccMOTpeHHs 3TOTO AeAd He SICHO,
npoBopnA An DepepaAbHBIA CyA aHAAM3 apOUTPaXKHOTO COTAAIIEHHS B KOHTEKCTE TIOAOXKEHHs "He MOXeT GbiTh
HCIIOAHEHO", [IOCKOABKY B PaMKaX pelleHHs ObIA CAGAAH BBIBOA O TOM, YTO apOUTPAXKHOE COTAANIEHHE SIBASETCS
HeAEHCTBUTEABHBIM COTAACHO IIOAOXKEHHIO "HEACHCTBUTEABHO, YTPATHAO CHAY UAHM HE MOXKET OBITb MCIIOAHEHO'".
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9TO, HAIPaBASIA CTOPOHBI B apbuTpax coraacHo crarbe 11 (3) Konsenuyuu u Qepe-
PaAbHOMY 3aKOHY 06 apbuTpaxce. B 060cHOBaHHe CBOETO pelIeHHUs CyA yKa3aA Ha
10, uT0 B ApbuTtpaxkHoM peraamente JOHCHTPAA, ccpiaka Ha KOTOPBIA copep-
JKAAACh B apOUTPKHOM COTAAIIEHUH, [IPEAYCMATPUBAACS METOA OOPA30BaHI Tpe-
TEHCKOTO CyAd B OTCYTCTBHE IIPEABAPHTEABHON AOTOBOPEHHOCTH CTOPOH, M
OTKAOHHA 3asIBA€HHE UCTIA O TOM, YTO COTAQIIEHHE He MOXET OBITh HCIIOAHEHO’,

116. B Poccun Bercmmit apburpaskusiit cyp Poccuiickoit Pepeparui 1oCcTaHOBHA,
9TO, AASL TOTO 9TOOBI ApOUTPAKHOE COTAAIIEHVE MOTAO OBITh IIPHBEACHO B HCIIOA-
HeHHe B COOTBeTCTBUU ¢ KoHBeHIMe, OHO AOAXKHO COAEPYKATh YeTKyI0 POPMYAH-
POBKY, CBUAETEABCTBYIOLIYI0 00 MCTHHHBIX HaMEPEHHSX CTOPOH HAIPABHUTH CIIOP
Ha pasbMpaTeAbCTBO B apOUTpaXKHOEe YupexAeHue™. Apyroil poccuilckuil cya
[IOCTAHOBHA, YTO apOUTPaKHOE COTAAIIEHHE "He MOXeT ObITh HCIOAHEHO' IO
cmpicay cratby 11 (3) KOHBeHLMH, HOCKOABKY OHO He SIBASAOCH CTAHAAPTHOI ap6u-
TPaXHOH oroBopko#l coraacHo Peraamenry IOHCHTPAA, u mostomy HeBo3-
MOXKHO OBIAO CA€AQTD BBIBOA O TOM, YTO CTOPOHBI AOTOBOPHUAMCH IIPUMEHSTDH 3TOT
Peraament®®. Taioke OBIAO OTMEYEHO, YTO TAKOLO HA3HAYAIOLIETO OpraHa, Kak
"TIpeacepareab MexxAyHapOAHO! TOPTOBOI MAAATHL', HE CYLIECTBYET.

117.  Apyrue cyabl IPHMEHSIAH [IOAXOA, HALIPABACHHDIN Ha COAEHCTBHE IIPOBeAe-
HUIO apOUTPAKHBIX Pa3OUPATEABCTB, M TOAKOBAAM HeESICHblE MAU HEIIOCAEAOBA-
TeAbHBIE (OPMYAMPOBKE apOUTPAXKHBIX COTAAIIEHUI TAKUM 0OPa3oM, YTOOBI IIOA-
AepKarh 9TH coraameHust. Hanpumep, ¢ppaHirysckue CyAbl IPHUBEAN B UCIIOAHEHHE
apbuTpaXkHOe pelleHHe, BRIHECEHHOE MOA ATHAOHM ApbuTpaxkHoro cyaa Toprosoit
maaarsl JOrocaasum, HeCMOTpsI Ha COAEPYKABIIYIOCS B APOUTPAKHOM COTAALICHHU
GOPMYyAHPOBKY, IIPEAyCMATPUBABIIYIO IIPOBEACHHE apOUTPAKHOrO pasbuparen-
CTBa IIOA OUHAOW HECYINEeCTBYIOLIETO yYpexAeHus, a uMeHHO "Bearpaackoit
TOproBot masarsl’. [1o MHEHHIO CyAd, CTOPOHBI HAMEPEBAAUCH 0OPaTUTHCS B Apou-
TpaxHbli cyp Toprosoit maaarsr FOrocaasuy, mrab-KkBapTHpPa KOTOPOrO HAXOAUTCS
360, Tepma-
Hun*®' 1 ToHKOHre*™, rAe CYABI IPUIIAY K BBIBOAY O TOM, YTO IPEHMYIIeCTBEHHYO

B Bearpaae’. Anaaormumple AOBOABI HCIIOAb30BaAuch B IlIBeitnapuu

CHAY AOAKHO MIMeTDh HaMepeHHe CTOPOH YPeryAHpPOBaTh CBOI CIIOp B ApOUTPAXKHOM
MOpsIAKe.

35Travelport Global Distribution Systems BV. v. Bellview Airlines Limited, District Court, Southern District of
New York, United States of America, 10 September 2012, 12 Civ. 3483(DLC).

357 Tyavckuii namponneiii 3a600 (Poccuiickas Qedepayus) npomus Cnopmunz cannaaiis unmepnauwna (Coedunentoie
IIImamut), Bercumit ap6urpaxubtit cya, 27 moast 2011 roaa, VAS-7301/11.

383A0 Yparduepzolas (Poccuiickas Qedepayus) nporus OOO ABB Oaexmpourcunupunz (Poccuiickas
(I)eaepauuﬂ), AeBATBI apOUTPAKHBIA aeAASIIIMOHHBIL CyA, Poccmiickas ®epeparms, 24 wmions 2009 ropa,
Ne A40-27854/09-61-247.

*Epoux Convert v. Société Droga, Court of Appeal of Paris, France, 14 December 1983, 1994 REv. ARB. 483.

360Federal Tribunal, Switzerland, 8 July 2003, 129 III 675.

31 Kammergericht [KT] Berlin, 15 October 1999, XXVI Y.B. Com. ARrB. 328 (2001).

32 ucky Goldstar International Limited v. Ng Moo Kee Engineering Limited, High Court, Supreme Court of Hong
Kong, Hong Kong, S May 1993, XX Y.B. Com. ARB. 280 (1995).






Cratba III

Kaxaoe Aorosapusaromeecst TocyaapcTBo mpusHaeT apOUTpaxkHble pele-
HUS KaK O0sI3aTeABHbIE U IIPUBOAUT KX B HCIIOAHEHHE B COOTBETCTBUH C IIPO-
LI€CCYaAbHBIMH HOPMaMH TOM T€PPHUTOPHH, TA€ MCIPAMIMBAETCSA IPU3HAHNE
U IPHUBEACHME B MCIIOAHEHHE 3THX peIleHHH, Ha YCAOBHSAX, M3AOXKEHHBIX B
HIDKECACAYIOIUX CTarbaX. K IPU3HAHMIO M IIPUBEACHHIO B MCIIOAHEHHE
apOUTPAXKHBIX PellleHHH, K KOTOPBIM IpuMeHsieTcs: HacTosmtast Konsenms,
He AOAKHBI IIPUMEHSTbCSI CYLeCTBEHHO GoAee OOpeMeHHTEeAbHbIE YCAOBHS
HAM 6OAee BBICOKHE IIONIAMHbI HAU COOPBI, 4eM Te, KOTOPBIE CYIIECTBYIOT AASI
[PH3HAHWS U IPHBEACHHS B NCIIOAHEHHMe BHYTPEHHHX apOHTPaXKHBIX
pelIeHuI.

MoarotroButenbHbie MaTepuasbl

Iodzomosumenvtvie mamepuarv: o crarbe 111, npunsToit B 1958 roay, copepsrarcst
B CAEAYIOIIMX AOKYMEHTaX:

Komumem no ucnosnenuro mendyHapoonvix apoumpancrolx peuierui:

« Enforcement of international arbitral awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (IlpuBeAeHHe B HCTIOAHEHHE MEXAY-
HAPOAHBIX apPOUTPAXXHBIX PelIeHHMi: 3asBAeHHEe MeXAyHApPOAHOM TOProBOi
IaAAThI — HEMPABUTEABCTBEHHON OPraHM3AI[MH, UMEOIell KOHCYABTATHBHBIN
CTaTyC KaTerOpuH A): E/C.2/373.

o Summary Records of the Committee on the Enforcement of International
Arbitral Awards, 3rd meeting (Kparkuit oruer o Tperbem 3acepannn Komu-

TeTa MO MCTIOAHEHHMIO MeXAYHapOAHBIX ap6uTpaxnbix pemenwnit): E/AC.42/
SR.3.

« Aoxaas Komurera mo HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAXHBIX pelle-
nuit: E/AC.42/4.
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« Aoxaap Komurera 1mo HCIIOAHEHHIO MEXAYHAPOAHBIX apOMTPAKHBIX pellle-

HUN (Peaomoum Oxonomudeckoro u CorpmaasHoro CoBera, KOTOPOI ObIA
obpazoBaH Hacrosmuit Kommurer; cocraB, 3acepaHHMS W OpraHH3ALML
KomwuTeta; obuire coobpaskenus; mpoekt kousennun): /2704, E/AC.42/4/
Rev.1.

ITpoexm KoHseHyuu 0 NPUSHAHUU U NPUBEOEHUL 6 UCNOAHEHIUE UHOCIPAHHDIX
apoumMpaXcHvlx peuienuil 1 3ame4anus npasumeAbCme U opeanu3ayuii:

Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (3ame4anns 1o mpoeKkTy KOHBEHIMH O NPH3HAHUK

M TPHBEACHHH B HCIOAHEHHE HMHOCTPAHHbBIX apOUTPaXKHBIX peIleHHit):
E/CONE.26/2.

Report by the Secretary-General, Recognition and Enforcement of Foreign
Arbitral Awards, 31 January 1956 (Aoxaap IeHepaabHOTO cekpetaps; mpu-
3HAHHE U [IPUBEACHHE B HCIIOAHEHHE MHOCTPAHHBIX apPOHTPAsKHBIX PelleHHI],
31 auBaps 1956 roaa): E/2822.

Kongepenyus Opeanusayuu Ob6vedunennvix Hayuii no  mexndynapodnomy
mopzo8omy apbumpaicy:

ITonpaBKku K IPOEKTY KOHBEHLUH, [IPEACTABAEHHBIE IPABUTEAbCTBEHHBIMU
aeaeranuamu: E/CONFE.26/L.11.

ITonpaBKu K MPOEKTy KOHBEHLWUH, IIPEACTABACHHbIE IPABUTEAbCTBEHHBIMU
aeaeranmsvu: E/CONFE.26/L1.18.

ITonpaBku K IPOEKTY KOHBEHIUH, [IPEACTABAEHHBIE IPABUTEAbCTBEHHBIMH
aeaeranuamu: E/CONFE.26/L.21.

Texcr KoHBeHIMM O IPU3HAHUA U IPUBEACHHUH B UCIIOAHEHHE HHOCTPAHHbIX
apOUTPaKHDIX PELICHW, IPUHATHIA, B Ka4eCTBe IIPEABAPUTEABHOIO, PEAAK-
LIMOHHBIM KoMuTeToM 6 uioHs 1958 ropa: E/CONFE.26/L.61.

Aoxaap 1o mynkry 1 crarbu I u crarve I npoekra xousenuuu (E/2704 u
Corr.1): E/CONF.26/L.42/Corr.1.

Tekcr cratsu 2 Konsennuu, npunsrsiii Kongepenuueit Ha cBoem 16-M 3ace-
aaaun: E/CONF.26/L.47.

Texcr KoHBeHIIMM 0 MPUBHAHUY U IPUBEACHUH B UCIIOAHEHNE NHOCTPAHHBIX
apOUTPaKHBIX pELIeHN, IPUHSTHLA, B Ka4eCTBE IIPEABAPUTEABHOIO, PEAAK-
LIMOHHBIM KoMuTeToM 9 mroHs 1958 roaa: E/CONF.26/8.

3aKAIOUMTEAbHBIN aKT ¥ KOHBEHIMS O NIPU3HAHUY U IIPUBEACHHH B MCIIOAHE-
HUe MHOCTPaHHbIX apOuTpaxusix pemenuii: E/CONF.26/8/Rev.1.
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Kpamkue omuemot:

o Aoxaap Pabouert rpymmst N0 1 no myrkry 1 crarsu I u crarse II mpoekra
xonsennuu: E/CONF.26/L.42.

o Summary Records of the Second, Tenth, Eleventh, Sixteenth and Twenty-
Third Meetings of the United Nations Conference on International Com-
mercial Arbitration (Kparkue oT4ersl 0 BTOPOM, A€CSTOM, OAMHHAALATOM,
IIECTHAALIATOM ¥ ABAaALlaTh TperbeM 3acepanmsx Kondepenuyuu Oprauusa-
un O6pepnHenHbx Hanuil o MeXXAYHApOAHOMY TOProBOMY apOHTpaxy:
E/CONE.26/SR.2; E/CONF.26/SR.10; E/CONF.26/SR.11; E/CONF.26/
SR.16; E/CONE.26/SR.23.

(Aoxymentsr umerorcs B MnTepHete no appecy: http://www.uncitral.org)

(ITodzomosumenvtvie mamepuaisi, TpeLieACHTHOE NPaBo M 6ubAMOrpadmueckue
CCBIAKM CM. Takke B HTepHere 10 appecy: http:// newyorkconventionl958.0rg)

BBepeHue

1. Cratpa III oTpaskaeT IPUHITMIIHAABHBIN IIOAXOA HbIO—I;IOpKCKOfI KOHBEHIIUH,
HAIIPABAEHHBII Ha COAEHCTBHE NIPUBEACHHIO B MCIIOAHEHHE apOMTPaKHBIX pelle-
HUH, U 3aKpeNAsieT OOIIMil IPUHIKIL, COTAACHO KOTOPOMY "Kaxkpoe Aorosapusaro-
mee TocyaapcTBO IpH3HaeT apOUTPAXKHbIE pelle s KaK 00s3aTeAbHbIE U IIPUBOAUT
ux B ucroAHenue". B cuay aefictust crarsu 111 mHOCTpaHHBIE apOUTpaKHbIE pelile-
HMS CYMTAIOTCS prima facie mOAAEKAIMMY IPU3HAHUIO M IPUBEACHUIO B UCIIOAHE-
HHe B AOTOBAPHBAIOIIUXCS TOCYAAPCTBAX.

2. Texcr cratpu I moTopsier popmyauposky JKenepckoit koHBeHIUM 1927 roaa,
KOTOpast [PeAyCMaTPHBAAQ, YTO "apOUTpaskHOe peleHue |[...] 6yaeT IpH3HaBaTHCS
006513aTeABHBIM 1 IPUBOAUTHCSL B HCIIOAHEHHE COTAACHO IIPOLIeCCYAABHBIM IPABUAAM
TO! TePPUTOPUH, TA€ PElIeHHE MPEABSIBACHO K ncrnoaHeHuo >, Opxaxo B JKenes-
CKOIl koHBeHIUU 1927 ropa He 6b1AO IIPEAYCMOTPEHO HUKAKUX 3alIMTUTEABHBIX
[IOAOXKEHMUI, KOTOpbIE IPEISITCTBOBAAK OBl HALIOHAABHBIM CYAAM YCTAHABAMBATDH
HEOIPABAAHHO CAOKHBIE MAU OOpeMeHHTeAbHbIe IIPOLjeCcCyaAbHble TPeOOBaHMs Ha
aTare NPU3HAHMUS U IPUBEACHHS B HCIIOAHEHME apOUTPAKHBIX pelleHuUil.

3. Tlocae MpOAOAKHTEABHBIX OOCYKAeHMI paspaborurkam KoHBeHIMM yAaAOCH
HafiTH cOaAQHCHPOBAHHOE pellleHHe 00 OKOHYATeAbHOM $popmyauposke ctarsu III,
KOTOpasl TIO3BOASIET Ka’KAOMY AOTOBApHBAIONMIEMYCsl TOCYAAPCTBY IIPUMEHSTDH
CoOCTBeHHbIE HAIIMOHAABHBIE IPOLIECCYAAbHBIE HOPMBI B OTHOLIEHHU IIPU3HAHIL
U IpUBEACHHS B HCIIOAHEHHe HHOCTPAHHBIX AapOUTPAKHBIX peLIeHHH U

363Crarps 1 YKeneBckoit kousennun 1927 ropa.
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OAHOBpEMEHHO ObecrednBaet, YTOObI IPY [PU3HAHUU U IPUBEACHHUH B HCIIOAHEHHE
TaKUX pelleHuil COBAIOAAACS PSIA OCHOBOIIOAATAMOIMX IIPHHIUIIOB> ™,

4. llepBblIi M3 TaKMX IPHHIUIIOB COCTOMUT B TOM, YTO, XOTS IPU3HAHUE K IPHUBE-
AeHIe B MCIIOAHEeHHe HHOCTPAHHbIX apOUTPasKHBIX pereHuit coraacHo KoHpeHuu
IIPOHCXOAUT "B COOTBETCTBUH C IPOLIECCYAABHBIME HOPMAMU TOH TEPPUTOPHH, TAE
HCIIPAIINBAETCSI IIPU3HAHIE U IIPUBEACHIE B HCIIOAHEHME STHX pelleHHit’, "ycAo-
BUs', HA KOTOPBIX HHOCTPAaHHOE apOUTPaXKHOE pelleHre MOXeT ObITh IPH3HAHO U
NPHUBEACHO B UCIIOAHEHHUE, OTIPEACASIOTCS HCKAIOUHTEABHO camoil KoHBeHIMel.

S. Bropoit NpHHIUI 3aKAIOYAETCSI B TOM, YTO HAIHOHAAbHbBIE IPOIieCCyaAbHbIE
HOPMbI, PeryAHpyIOIie NpPHU3HAHME U IPUBEACHHE B HCIIOAHEHHe HHOCTPaHHbIX
ApOUTPAXKHBIX PelIeHN B AOTOBAPUBAIOIUXCS TOCYAAPCTBAX, He AOAXKHbI YCTAaHAB-
AMBATD 'CyIeCTBEeHHO Ooaee OOpeMeHHTEeABHDbIE YCAOBHS HAH OOAee BBICOKHE
HOIIAMHBI UAU COOPBI, YeM Te, KOTOPbIE CYIECTBYIOT AASI IPH3HAHIS H IPUBEASHIS
B MCIIOAHEHME BHYTPEHHHX apOUTPAKHBIX pelneHurt”,

6. Xors crarps 11 mpepocraBasieT AOrOBapUBAIOLMIUMCS FOCYAAPCTBAM IIPABO CBO-
OOAHO IIPHIMEHSTH HAIJMOHAABHbIE [IPOLIECCYAAbHBIE HOPMBI Ha 9TAIle IIPU3HAHMS U
[PUBEAEHUS B UCIIOAHEHHe MHOCTPAHHBIX apOUTPAXHBIX PELIeHHUI, CYABI, IPUMe-
Hag craTpio 111, pyKOBOACTBYIOTCS IIPHHIMIIHAABHBIM MOAXOAOM KoHBeHIuM: Maxk-
CHMAABHO CIIOCOOCTBOBATD IPU3HAHUIO U IPUBEACHHIO B HCIIOAHEHIEe HHOCTPAHHBIX
apOUTPAXKHBIX pelIeHH I

34Yyacrrnkn KoHdepeHIMH nepBOHAYaAbHO MPEATIOAATAAH Pa3paboTaTh EAMHBIA CBOA NPABHA, KOTOPBIMH
6yAeT PerAI/IPOBaTbCﬂ HPHSHB.HI/IE 48 HPI/IBeAeHI/[e B UCIIOAHEHHE I/IHOCTpaHHle aPGI/ITPa)KHbIX pe].[IeHI/Iﬁ BO BCeX
AOTOBAPHBAIOIIUXCSL TrocypapcrBax. Cm. nodzomosumervnvie mamepuarvt, United Nations Conference on
International Commercial Arbitration, Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, E/CONF.26/2, para. 7, p. 4. BnocAeaCTBMM OHM DELIMAM CA€AATh CCBIAKY Ha
"IpolieccyaAbHble HOPMBI TON CTPAHbl, B KOTOPO! HCIPAIIMBAETCS IIPH3HAHHE U IPUBEACHHE B UCIIOAHEHHE
ap6urpaksoro pemrenust’. Cum. nodzomosumenvuvie mamepuaavt, United Nations Conference on International
Commercial Arbitration, Comments on the Draft Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, E/CONFE.26/2, p. 4. IIpeaaararoch u HECKOAbKO aAbTEPHATHBHBIX BAPHAHTOB (POPMYAMPOBKH.
Cwm. nodzomosumenvtvie mamepuanv, Konpepennus Opranmsannn O6besnnennsix Hanuit mo MexxayHapopHOMY
ToprosoMy apburpaxy, Aokaap mo myskry 1 crarbu I u crarve II mpoexra xomsennuu (E/2704 u Corr.l),
E/CONE.26/L.42/Corr.1; nodzomosumervtvie mamepuarvt, United Nations Conference on International
Commercial Arbitration, Summary Records of the Twenty-Third Meeting, E/CONF.26/SR.23, p. 14. B xoxeusom
cuere paspaboruuku crarby 1l ycTaHOBHAM IPMMEPHO TOT ke IPUHIMAI, KOTOPSUA GbIA paHee NPeAyCMOTPEH
crarbsamu 1 u S JKenesckoi kousenumu 1927 roaa.
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AHanus
A. 06wmit npuHUMN

a. 0653aHHOCMb NPU3HABAMb APOUMPAXHbBIE pelleHUs
Kak 06s3amesibHble U NPUBOOUMb UX B8 UCNOJHEHUE

7. B nepsom npepsoxenuu crarbu 111 ckasaHo, uTo "kaxxpoe AorosapuBparoleecs
)

TocyaapcTBoO mpH3HaeT apOUTPaXKHbIe pelleHHs KaKk 00sI3aTeAbHbIe U IPUBOAUT HX

B HcnoAHeHue 3%,

8. 3axpemaennsbiii B crarpe III o6mmit MIPUHIAI HEOAHOKPATHO XapaKTepH30-
BAACSL CYAAMHU KaK OTpaKkeHHe "MCIOAHHTeAbHOTrO yKAoHA' Konsennuwu. Tak, opuH
u3 cypoB Coepnnennpix IlltaroB orMerra, uto "KOHBEHIHS U 3aKOHOAATEABCTBO,
BBOAJIIIIEe ee ITOAOXKEHHS B ACHCTBHE, NMEIOT YKAOH B ITOAB3Y HCIIOAHEHHUs apOu-
TPa)KHBIX pelIeHHd [...], mpumepoM dero Moxer cAyxutb crarbsi 111 Konsen-
%, ATIeAASIIMOHHBIA CyA AHTAMM M Y9AbCA TAKOKE CYeA, YTO B COOTBETCTBHH

C AQHHBIM IIPHHIUIIOM MHOCTPAHHBIE apOHTPa’KHBIE PelIeHMsI CIMTAIOTCSA prima

367

facie IIOAACKAITMMHU ITPU3HAHHIO W IIPUBEACHHIO B ICIIOAHEHHE ™. Takoe >xe MHeHUE

BBICKA3bIBAAM M APyIHe CYABI®.

9. CyAbl AOTOBapMBAIOIUXCS TOCYAAPCTB YAaCTO OTMEYAAM MMIIEPATHBHBIH
XapakTep OOS3aHHOCTH, HpeAycMOTpeHHOM crarbeil III, Ha KOTOpBINA yKasbiBaeT
ynorpebaenue Gpopmst "shall” B anramitckom Bapuanre texcra’®. Tak, KamepyHCKEM

36506s3aHHOCTD PU3HABATh M TIPUBOAMTD B MCIOAHEHHE apOHTpaKHbIE ElleHHs He PACTPOCTPAHAETCS Ha
rOCYAApCTBa, KOTOPbIe He siBAstoTCs yuacTHuKamu Konsennun. Cwm. pemenue 110 peay The Attorney General of Belize
v. BCB Holdings Limited and The Belize Bank Limited, Supreme Court, Belize, 8 August 2012, XXXVIII Y.B. Com.
ARrs. 324 (2013), B xotropoM Bepxosusrit cys Beamnsa onpeaeans, uro on He 00s3aH NPU3HABATH U MPUBOAUTD B
UCIOAHeHHe apOUTpakHble pelleHuss B cooTBeTcTBuM co crarbeil III, mockoabky Beaus He sBasercs
AOTOBapHBAOLIMMCS TOCYAAPCTBOM.

3%Glencore Grain Rotterdam BV, v. Shivnath Rai Harnarain Company, Court of Appeals, Ninth Circuit, United
States of America, 26 March 2002, 01-15539.

3¢7Cwm., manpumep, Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002,
A3/2001/102.

3%8Cwm., Hanpumep, Gouvernement de la région de Kaliningrad (Fédération de Russie) v. République de Lituanie,
Court of Appeals of Paris, France, 18 November 2010, 09/1953S; Sojuznefteexport (SNE) (Russian Federation) v.
Joc Oil Ltd. (Bermuda), Court of Appeal of Bermuda, Bermuda, 7 July 1989, XV Y.B. Com. ArB. 384 (1990); AO
Techsnabexport (Russian Federation) v. Globe Nuclear Services and Supply, Limited (United States of America), District
Court, District of Maryland, United States of America, 28 August 2009, AW-08-1521, XXXIV Y.B. Com. ARB.
1174 (2009); WTB—Walter Thosti Boswau Bauaktiengesellschaft (Germany) v. Costruire Coop. srl (Italy), Court of
Cassation, Italy, 7 June 1995, 6426.

3%9Cwm., nanpumep, Altain Khuder LLC v. IMC Mining Inc., et al. and IMC Aviation Solutions Pty. Ltd. v. Altain
Khuder LLC, Supreme Court of Victoria, Commercial and Equity Division, Commercial Court, Australia,
28 January 2011 and Supreme Court of Victoria, Court of Appeal, Australia, 22 August 2011, XXXVI Y.B. Com.
ARB. 242 (2011); Merck ¢ Co. Inc. (United States), Merck Frosst Canada Inc. (Canada), Frosst Laboratories Inc.
(Colombia) v. Tecnoquimicas SA (Colombia), Supreme Court of Justice, Colombia, 24 March 1999, XXVI Y.B.
CoMm. ARB. 755 (2001); Brace Transport Corp. of Monrovia, Bermuda v. Orient Middle East Lines Ltd., Supreme
Court, India, 12 October 1993, 5438-39 of 1993; Guarantor (Russian Federation) v. Borrower (Swedish Company),
Supreme Court, Judicial Collegium, Russian Federation, 22 May 1997, XXV Y.B. Com. ARrB. 641 (2000); Jorf
Lasfar Energy Company S.C.A. v. AMCI Export Corporation, District Court, Western District of Pennsylvania,
United States of America, S May 2006, 05-0423.
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cyAoM 6b1a0 oTMedeHo, uto "crarbu I u 111 [...] o3navator, uro Kamepyn, nopnucas
Hboto-Vopkckyto konseHnuio 1958 roaa, o6s3aacsi MpHU3HaBaTh M HPHBOAMTb B
HCIIOAHEHHEe apOHTpaXKHble pelleHs, BBIHOCUMbIE B APYTHX AOTOBAPHBAOLIMXCS
rocypapcrsax”
crarpu 111 [...] xaxaas mopmmcasmas [KonBeHnmio] crpana ofs3aHa mpusHaBaTh

. B Boarapuu cyp mpuineA K aHaAOTMYHOMY BBIBOAY, YTO "B CHAY

AEFICTBUTEABHOCTh OKOHYATEABHOTO apOMTPAXKHOTO peIleHHs M PaspellaTb ero
npuBepeHne B ucroaHeHue . VITaabsiHCKUI cyp ompeaeana, 9To "crarbs 111 Kon-
BEHIIUH CaMa II0 cebe OOSI3BIBAET AOTOBAPHUBAIOIIEECS TOCYAAPCTBO MPU3HABATD U
HPUBOAUTD B UCIIOAHEHHe apOuTpaxHble pemeHust™’”. VIMmeparuBHbIil Xapakrep
crarsu III 61 Taroke mpusHan cypamu Anraunn®” u Tepmanum®™,

10. MHorue Bepympe KOMMEHTATOPBI TAKKe CYMTAIOT, YTO OOSIBaHHOCTH IOCY-
AQpCTB IIPU3HABATb M IIPHBOAUTD B HCIIOAHEHHE apOUTPaKHbIE PELIEHIUS BbITEKAET
u3 crarsu 111 Konsennuu®®. HekoTopble M3 HUX CUMTAIOT 9Ty OOSI3aHHOCTD "TIOA-
pasymeBaeMOi" AMOO pacCMATPUBAIOT ee KAaK OTPaKeHHe "MCIIOAHUTEABHOTO
ykaona" Kousenuun®e.

11. XoTsl CTOpPOHBI, AOOHMBAIOIIVIECS IPU3HAHUS U IIPUBEACHMSI B HCIIOAHEHHe
HMHOCTPAHHBIX apOUTPaXKHBIX PElIeHMI, OOBIHO OOPAINAIOTCS B CYABI TeX AOTOBA-
PHUBAIOIIUXCS TOCYAAPCTB, B KOTOPHIX ¥ AOAXKHHKA eCTb aKTHUBbI HAU B KOTOPBIX Y
HUX, II0 HX MHEHHIO, eCTb HAHOOABIIME IIAHChI B3BICKATD IMPHCYKACHHYIO KM

370 African Petroleum Consultants (APC) v. Société Nationale de Raffinage, High Court of Fako Division, OHADA,
Cameroon, 15 May 2002, HCF/91/M/2001-2002.

S"'ECONERG Ltd. (Croatia) v. National Electricity Company AD (Bulgaria), Supreme Court of Appeal, Civil
Collegium, Fifth Civil Department, Bulgaria, 23 February 1999, XXV Y.B. Com. ArB. 641 (2000).

3728.4.S. Wieland K. G. (Austria) v. Societa Industriale Meridionale (S..M.) (Ttaly), Court of Appeal of Messina,
Italy, 19 May 1976, V Y.B. Com. ArB. 266 (1980).

33Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October 2007,
A3/2007/0738, para. 11.

374 Claimant (UK) v. Defendant (Germany), Oberlandesgericht, Rostock, Germany, 22 November 2001, 1 Sch
03/00, XXIX Y.B. Com. Ars. 732 (2004).

375Cwm., nanpumep, ICCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HAND-
BOOK FOR JUDGES 69 (P. Sanders ed., 2011); Ramona Martinez, Recognition and Enforcement of International
Arbitral Awards Under the United Nations Convention of 1958: The "Refusal” Provisions, 24 INT'L LAw 487, 495-96
(1990); Emilia Onyema, Formalities of the Enforcement Procedure (Articles I and IV), B: ENFORCEMENT OF AR-
BITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PrRAC-
TICE 597 (E. Gaillard, D. Di Pietro eds., 2008); Loukas A. Mistelis, Domenico D. Pietro, New York Convention,
Article III [Obligation to Recognise and Enforce Arbitral Awards], B: CONCISE INTERNATIONAL ARBITRATION 10
(L.A. Mistelis ed., 2010).

376Cwm., nanpumep, Maxi Scherer, Article III (Recognition and Enforcement of Arbitral Awards; General Rule), s:
NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF
10 JuNE 1958 OF 10 JUNE 1958—COMMENTARY 193, 196 (R. Wolff ed., 2012); Emilia Onyema, Formalities of
the Enforcement Procedure (Articles III and IV), B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTER-
NATIONAL ARBITRAL AWARDS: THE NEw YORK CONVENTION IN PRACTICE 597 (E. Gaillard, D. Di Pietro eds.,
2008); Andreas Borner, Article III, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A
GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 115 (H. Kronke, P. Nacimiento et al. eds., 2010). Cm.
take GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3394 (2014).
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AeHesxHyto cymmy®”’, Hu ctarbst 111, Hu kakue-An60 Apyrue moaoxenus KoxseHimu
He TpeOyIoT, YTOOBI AKTHBBI AOAKHHKA OOSI3aTEABHO HAXOAMAWCH B TOM TOCYAQp-
CTBe, B KOTOPOM HCIIPAIIMBAETCS [IPU3HAHME U IPUBEACHHE B HCIIOAHEHHe apbu-
TPXHOTO pelleHus. 3a HCKAIOUeHUEeM OAHOTO CAy4Yasl, KOTAQ HEMEI[KHI CyA OTKa3aA
B TPHBEACHHH B HCIOAHEHHE HHOCTPAHHOTO apOMTPAKHOIO pelleHMs H3-3a
OTCYTCTBUSL § AOAKHHKA aKTUBOB B epmaHui’’®, cyAbl AOrOBapHBAIOLIMXCS TOCY-
AApCTB OOBIMHO He OOYCAOBAMBAIOT IIPU3HAHHE U IIPUBEACHHE B HCIIOAHEHHE
apOUTPaXKHBIX pelleHuil B cOOTBeTCTBUM ¢ KOHBeHIell HaANYreM aKTUBOB Ha HX
Teppuropuu. C TeM 4YTO HaAM4YMe AKTHBOB B TOCYAQPCTBE He SIBASIETCS 00sI3aTeAb-
HBIM YCAOBHEM IIPH3HAHUS M IPUBEACHHS B MCIIOAHEHME apOUTPAXKHBIX pelIeHMUi
B cooTBeTcTBHH ¢ KOHBeHIMEl, COTAQIIAIOTCS U BEAYIHe 9KCIIePThr .

12. Xors B crarpe III mpsMo He IpeAyCMOTPEHO, YTO apOUTPaKHBIE PeLIeHIS
HMEIOT CHAY OKOHYATEABHOIO CYA€OHOIO pelleHHs], MHOTMe HAIIOHAABHBIE CYABI
IIOAQIAIOT, YTO APOUTPAXKHBIE PElIeHHs MMEIOT TaKyl CHAy Ha Ipakruke. Hampu-
mep, cya Coepnnennsix IlIraToB ompeaeana, uto, "xots B KoHBeHIMu npsmo He
CKa3aHO O TOM, YTO MEXAYHApOAHOE apOUTPaXKHOE pelleHHe IPEACTaBASET COOON
res judicata [...], B Heil OTpakeH NMPUHIMI, COTAACHO KOTOPOMy ap6HTpakHOe
pellleHye CYNTAETCs YCTAHABAMBAIOIIUM IIPaBa U OO53aHHOCTH CTOPOH apbuTpaka
AO TeX IIOp, IIOKa OHO He GyAeT ycmemHo ocrnopeHo™®. D10 jxe MHeHHe BHICKa3bI-
Baercs u B KoMMeHTapusax Kk Hero-Mopkckoit konBeHImm’®.

377Cw., nanpumep, Gulf Petro Trading Company Inc.,, et al. v. Nigerian National Petroleum Corporation, et al.,
Court of Appeals, Fifth Circuit, United States of America, 7 January 2008, 06-40713; Far Eastern Shipping Com-
pany v. AKP Sovocomflot (United Kingdom of Great Britain and Northern Ireland), Queen’s Bench Division,
14 November 1994, XXI Y.B. CoM. ARB. 699 (1996); Brace Transport Corp. of Monrovia v. Orient Middle East
Lines Ltd. and ors, Supreme Court, India, 12 October 1993, 5438-39 of 1993, — B aToM pemeruu BepxosHbit cyp
I/IHAI/II/I OTMETHA, 4YTO “HPI/I BO3HUKHOBECHHUHN HeO6XOAI/IMOCTI/I HPHBeCTI/I B HCIIOAHEHHE Me)KAYHaPOAHOe
apbuTpaxkHOe pemIeHe |...| CAeAyeT pexAe BCEro pelTh, B KAKOi CTPaHe HAM CTPAaHAX CACAYeT AOGHBATbCS ero
[PUBEACHUsS. B HCIIOAHEHHe. AAS 9TOTO CTOPOHE, XOAQTANCTBYIOWell O NPUBEACHHH B HCIIOAHEHHE, Hy>KHO
OIIPEAEAUTD TOCYAAPCTBO MAM TOCYAQPCTBA, B KOTOPBIX y MPOUTPABIIEli CTOPOHBI MMEIOTCS MAU MOTYT MMEThCS
AKTUBBI, HEOOXOAVMBIE AASL FICIOAHEHHSI apOUTPAXKHOTO peleHus .

378Kammergericht [KG], Berlin, Germany, 10 August 2006, 20 Sch 07/04.

37°Cw., Hanpumep, Loukas A. Mistelis, Domenico D. Pietro, New York Convention, Article III [Obligation to
Recognise and Enforce Arbitral Awards], B: CONCISE INTERNATIONAL ARBITRATION 10 (L.A. Mistelis ed., 2010);
Emilia Onyema, Formalities of the Enforcement Procedure Procedure (Articles III and IV), B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRAC-
TICE 597, 603 (E. Gaillard, D. Di Pietro eds., 2008).

380 American Express Bank Ltd. v. Banco Espaiiol de Crédito S.A., Southern District Court of New York, United
States of America, 13 February 2009, 1:06-cv-03484-RJH. Cwm. taxske Gulf Petro Trading Company Inc., et al. v.
Nigerian National Petroleum Corporation, et al., Court of Appeals, Fifth Circuit, United States of America, 7 January
2008, 06-40713.

381Cm., nanpumep, Andreas Borner, Article I1I, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AwARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 115 (H. Kronke, P. Nacimiento et al. eds.,
2010); Maxi Scherer, Article III (Recognition and Enforcement of Arbitral Awards; General Rule), B: NEw YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 193, 196-97 (R. Wolff ed., 2012); GaryY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION
3741 (2014).
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b. Ycnosus, uznoxerHble 8 KoHseHyuU

13. B crarpe Il npeaycMOTpeHO, YTO AOrOBapUBAIONIHECS TOCYAAPCTBA IIPH3HAIOT
U IPHUBOASIT B UCIIOAHEHHE apOUTpaKHbIe pelleHMs 'Ha YCAOBHSIX, H3AOXKEHHBIX B
HIKecAeAyromux crathax [Konsenmuu)'".

14. Tlo MHEHMIO MHOTHX CYAOB, IOA TaKUMH 'YCAOBUSMHU' ITOAPA3yMEBAIOTCS
yCcAOBHS, u3AOXKeHHbIe B cTarbsix 1V, V, VI u VII Kousennum**.

1S. Kax mokassiBaeT cyaebHasI IIPAaKTHKA, UMeoas oTHomeHue K crarbe 111, aTu
YCAOBHSL OOBIMHO COOAIOAQIOTCS HALMOHAABHBIME cypamus. Tak, Kaccauymonmsiit
cyA Mraanm oTMeHHA ompeaeAeHHe aleAASIIMOHHOTO CYAQ O TMPU3HAHUM W IpUBe-
ACHUM B HCIIOAHEHHEe apOHTPAXHOTO pPeIlIeHHMs, ITOCKOABKY 3asIBUTEAb, BOIIPEKH
TpebOBaHMSIM cTaThu IV, He IIpeACTaBHA 3aBepPeHHON KOIMH apOUTPasKHOTO pelle-
HMS, IPeAbSBACHNE KOTOPOM, II0 MHEHHIO CYAQ, SIBASIAOCh OAHHM H3 YCAOBHH IIPH-

3HAHUS U IIPUBEACHHUS B UCIIOAHEHHE apOUTPAXKHOTO peleHns coraacHo crarbe 11

384

Konsenrm™**. BepxosHbii cya Ipysum ormerma, uro, coraacHo crarbe III,

ap6HTpa>1<Hb1e peleHust "MPU3HAIOTCS 00513aTeAbHBIMU U TTIOAAEXKAIUMH HCIIOAHE-
HHIO", M, HCXOAS U3 9TOrO, IIPU3HAA apOUTPAKHOE pellleHre, 3aMeTUB, YTO HUKAKHX

OCHOBaHUMN AASL OTKa3a B IIPU3HAHHUKU B COOTBETCTBHH CO crarbent V KOHBQHHI/II/I

He 0b1A0"%,

3821'[0,@061—11;1171 QHAAM3 AAHHBIX ITOAOKEHMI CM. rAaBbl PykoBopcTBa, mocpsmeHHbie crarbam IV, V, VI u VIL
HarpuMep, B pelleHny WBEHALAPCKOTO CYAQ OTMEYAeTCs, YTo, "COrAACHO TepBoMy npepsoxenuio crarsu 111 [...],
HHOCTPQHHI}Ie ap6HTPa}KHbIe Pe].[IEHI/Iﬂ HPH3H3}0TC5[ 48 HpHBOAfITCﬂ B HMCIIOAHEHHE B H.[Beﬁuaplxm HPH yCAOBI/IP[
BBIIOAHeHUs. TpeGoBanuit cratsu IV u mocaeayromux crareit Komsenuun', Italian party v. Swiss company,
Bezirksgericht of Zrich, Switzerland, 14 February 2003, XXIX Y.B. Com. Ars. 819 (2004); cm. Taxxe D. S.A.
(Spain) v. W. G.m.b.H. (Austria), Oberster Gerichtshof, Austria, 26 April 2006, XXXII Y.B. Com. ArB. 259 (2007).
B peleHny aHIAMICKOIO CyAQ TakKe yroMuHaeTcs «Tpebosanue crarbu 111 o ToM, 4ro6bl IpHBeAeHNE B UCIIOA-
HeHHe TIPOMCXOAMAO "Ha YCAOBHAX, H3AOXKEHHBIX B HIDKeCAeAytomux ctarbsax” (T. . crarbsax IV-VI)»; Gater Assets
Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeals, England and Wales, 17 October 2007, A3/2007/0738.

383Cm., manpumep, Czarina, L.L.C. v. WE. Poe Syndicate, Court of Appeals, Eleventh Circuit, United States of
America, 4 February 2004, 03-10518; Greek Buyer v. Ukrainian Seller, Administrative Court of Appeal of Athens,
Greece, 18 July 2011, XXXVII Y.B. Com. ARB. 234 (2012); Daihatsu Motor Co., Inc. (Japan) v. Terrain Vehicles,
Inc. (United States), District Court, Northern District of Illinois, Eastern Division, United States of America,
29 May 1992, XVIII Y.B. Com. ArB. 575 (1993); WTB—Walter Thosti Boswau Bauaktiengesellschaft v. Costruire
Coop. srl, Court of Cassation, Italy, 7 June 1995, 6426; Zeevi Holdings Ltd. (in receivership) (Israel) v. The Republic
of Bulgaria, District Court of Jerusalem, Israel, 13 January 2009, XXXIV Y.B. Com. ARB. 632 (2009); Adamas
Management & Services Inc. v. Aurado Energy Inc., Court of Queen’s Bench of New Brunswick, Canada, 28 July
2004, S/M/57/04, XXX Y.B. Com. ARB. 479 (2005); Brothers for Import, Export and Supply Company (Egypt) v.
Hano Acorporish (Republic of Korea), Court of Appeal of Cairo, Egypt, 2 July 2008, 23/12S; Egyptian British
Company for General Development (GALINA) v. Danish Agriculture Cm.lizer Company, Court of Appeal of Cairo,
Egypt, 26 May 2004, 7/121; Engineering Industries Company & Sobhi A. Farid Institute v. Roadstar Management &
Roadstar International, Court of Appeal of Cairo, Egypt, 29 September 2003, 22/119; Nile Cotton Ginning Company
v. Cargill Limited, Court of Appeal of Cairo, Egypt, 29 June 2003, 129/118; Hamdy Mohamed Abdel-Al v. Faj
Henwa Berenger Corporation, Court of Appeal of Cairo, Egypt, 26 March 2003, 10/119; Cairo for Real Estate
Company v. Abdel Rahman Hassan Sharbatly, Court of Appeal of Cairo, Egypt, 26 February 2003, 23/119.

384Globtrade Italiana srl v. East Point Trading Ltd, Court of Cassation, Italy, 8 October 2008, 24856.

38"S.EM.” LLC v. Batumi City Hall, Supreme Court, Georgia, 15 May 2009, a-471-sh-21-09. Cm. Taxoxe Ltd.
"R.L." v. JSC "Z. Factory”, Supreme Court, Georgia, 2 April 2004, a-204-sh-43-03.
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16. Cyabl AOTOBApPHBAIOIIUXCS [OCYAAPCTB HEOAHOKPATHO IIOATBEPXKAAAM, YUTO
mop, "ycaoBusiMu”, YIIOMSIHYTHIME B cTarbe 111, IOHUMAIOTCSI HCKAIOYHTEABHO YCAO-
BHs, MepedncAeHHble B KOHBEHIMH, M 4TO HMKAKUX APYTHX YCAOBHM, IPeAyCMO-
TPEHHBIX BHYTPEHHHM 3aKOHOAATEABCTBOM AOTOBAPHBAOLIUXCS TOCYAAPCTB, Ha
dTale IPU3HAHWS U [PUBEACHUS B HCIIOAHEHHE IIPUMEHSTHCS He AOAXKHO. Tak,
Kaccanuonssiit cya ViTaanu, paccMOTpeB AOBOA O TOM, YTO B IPUBEACHHH B UCIIOA-
HeHMe apOUTPAXHOIO PELIEHUS] CAEAYeT OTKa3arh, TaK KaK OHO OBIAO BBIHECEHO
YeTHBIM YHUCAOM apOUTPOB, YTO HE AOITYCKAETCSI HTAABSHCKUM 3aKOHOAATEABCTBOM,
3aMEeTHA, YTO TaKOe YCAOBHE OTCYTCTBYeT CPeAd OCHOBAHHI AASL OTKA3a, HCYEPIIbl-
Baollle mepevyrucAeHHbIX B KOHBEHIINH, a TO, YTO OHO IPeAYCMOTPEHO HTAAbSIHCKUAM
3aKOHOAATEAbCTBOM, 3HAUEHUS He UMeeT ",

17. K MHeHHIO 0 TOM, YTO IIPH3HAHNE U [IPUBEACHNE B UCIIOAHEHVE HHOCTPAHHBIX
APOUTPAXHBIX PpeLIeHUI OIpPeAEASeTCS HCKAIOUMTEABHO TeMH 'YCAOBHSMH',
KOTOpble IIepedyrcAeHbl B caMoil KOHBEHIMH, CKAOHSIOTCS U BeAyljue
KOMMEHTATOpbr*Y.

B. [llpoueccyanbHble HOPMbI TOW TEPPUTOPUMK,
roe ucnpawuBaeTca nNpu3HaHue u npusBegeHue
B UCMOJIHEHWE apOUTPaXKHOMO pelleHuns

18. B crarpe III mpeAycMOTpeHO, 4TO MHOCTpAHHbIE apOUTPAXKHbIE PeIleHHs IPU-
3HAIOTCSI U IIPUBOASITCSL B UCIIOAHEHMe "B COOTBETCTBUM C IIPOLICCYaAbHbIMU HOP-
MaMH TOH TepPPUTOPHH, TAe HCIPAIINBAETCS IPH3HAHIE 1 IPHBEACHIE B HCIIOAHEHHe
9THX pelIeHHit".

19. U3 nodeomosumervHbix Mamepuaroé SICHO CAEAyeT, 9YTO PaspabOTIHKH
Hpto-VopKCcKO#i KOHBEHIMM OTKA3aAMCh OT TIOATOTOBKH EAHHOTO CBOAA TIPOIIEC-
CyaAbHBIX HOPM, NPMMEHHMMbIX K IPHU3HAHMIO U TIPUBEACHMIO B MCIOAHEHHe
MHOCTPaHHBIX apOUTPAXKHBIX peLIeHHH B KAXAOM K3 AOTOBapPHBAOIIUXCS

386Nigi Agricoltura srl v. Inter Eltra Kommerz und Produktion GmbH, Supreme Court, Italy, 23 July 2009, 17312.
Cwm. Taxoke Privilegiata Fabbrica Maraschino Excelsior Girolamo Luxardo SpA v. Agrarcommerz AG, Supreme Court
of Cassation, Italy, 15 January 1992, XVIII Y.B. Com. ArB. 427 (1993).

3%7Cwm., Hanpumep, ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: To-
WARDS A UNIFORM JUDICIAL INTERPRETATION 239 (1981); Andreas Bérner, Article I1I, B: RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION
115, 116 (H. Kronke, P. Nacimiento et al. eds., 2010); Maxi Scherer, Article III (Recognition and Enforcement of
Arbitral Awards; General Rule), B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 193, 202 (R. Wolff ed., 2012).
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rocypapcrs®®®. B pesyasrate KoHBeHIIMS He OTCBIAQET K KAKOMY-AHOO KOHKPETHOMY

CBOAY HOPM, a IIPEAOCTABASIET AOTOBAPHUBAIOIHUMCA I'OCYAAPCTBAM IIPaBO CaMOCTO-
SITEABHO OIIPEAEASITD, B COOTBETCTBHH C KaKMMH IIPOIECCYaAbHbIMH HOPpMaMK 6YAeT
IIPOUCXOAUTD MPHU3HAHNE U IIPUBEACHHE B MCIIOAHEHHE ap6qua>KHbe peme}mﬁ Ha

UX TeppuTOpHm’”.

a. 3HayeHue opmynuposKuU “npoyeccyasnbHsie HopMbl Mol
meppumopuu, 20e ucnpawusaemcsa NpusHaHue u npusedeHue
B UCNOJIHeHUe 3mux peweHud”

20. Kak caepyer u3 OIMyOAMKOBAaHHBIX CyA€OHBIX pelleHHE, [IOA 'TIPOLecCyaAb-
HBIMH HOPMaMH TO¥ TEPPUTOPHH, TA€ UCIIPANIMBAETCS IPUSHAHNE U IIPUBEACHNE B
HCIIOAHEHHUE 9TUX PelleH ", 0OBIYHO OHMMAIOTCS IPOLieCCYaAbHbIe HOPMbI HAIlU-
OHAABHOTIO IIPaBa, AEHCTBYIOL[ME B KAKAOM M3 AOTOBAPHBAIOLINXCS TOCYAAPCTB, B
KOTOPBIX MCIIPAIINBAETCS IIPU3HAHIE U IIPUBEACHHUE B UCIIOAHEHHE apOUTPaXKHOTO
pemeHusL.

21. PyxoBoAcTBysCh popMyarpoBkoi crarbu 111, cyabl AOTOBapHUBaIOIMUXCS FOCY-
AQPCTB IIPH PACCMOTPEHUU AeA O IIPU3HAHWMU M IIPUBEACHHUHU B HCIIOAHEHMe apou-
TPa)KHBIX PeIleHHi NPUMEHSIOT IPOIleCCyaAbHble HOPMbI, MPeAyCMOTPEHHbIe HX
BHYTPEHHHM 3aKOHOAATEAbCTBOM, a HEe 3aKOHOAATEAbCTBOM CTpaHBI, B KOTOPOI
IPOXOAMA ApOUTPaXK, HAK KAKUM-AUOO HHBIM 3aKOoHOAaTeAbcTBOM ™. Tak, cys Coe-
avHeHHBIX [1ITaTOB OTKa3aACsS MPUMEHATh AHTAMHCKHE IPOLeCCyaAbHbIe HOPMBI O
[PU3HAHUY U IIPUBEACHHUU B HCIIOAHEHHE apOuTpaxkHOro pemeHus B CoeANHEHHBIX
IITratax Ha TOM OCHOBAaHHM, YTO IPHBEACHHE B MCIIOAHEHHE MCIpPAIIMBAAOCh Ha

38Cm. nodzomosumeatvie mamepuassi, United Nations Conference on International Commercial Arbitration,
Comments on Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/2,
p- 4; nodzomosumenvtovie mamepuarvt, Konpepenums Opranmsarmn O6beansennsx Hammit mo MesxaAyHapoAHOMY
TOProBoMy apOHuTpaxKy. PaccMOTpeHIe APYTHX Mep AAS OBBIIIEHNS 9 PEeKTUBHOCTH apOUTPaka IPHU PaspeIeH I
gacTHONpaBoBbIX ciopos, E/CONFE.26/6, crp. 17-18; nodzomosumervrvie mamepuarvt, Koupeperrps Opranusa-
mun O6bepnHeHHbx Harmit o MeskxAyHapoAHOMY TOproBoMy apburpaxy. PaccMoTpeHne IpoeKTa KOHBEHIMH
(8] HPI/ISHaHI/H/I " HPHBeAeHI/II/I B UCIIOAHEHHE I/IHOCTPaHHI}IX ap6HTPa}KHbIX Pe]l[eHI/Iﬁ. TeKCT crarpu 11 KOHBeHHI/H/I,
npunsTeit Kongepenuueir na cBoem 16-m saceparun, E/CONE26/L.47.

3%9BepxopubiM cyaom VcraHum GHIAO OTMEUEHO, UTO NMPH3HAHUE U NPUBEACHHE B HCIIOAHEHHE HHOCTPAHHBIX
apOUTPaKHBIX pemreHuit coraacHo crarbe III KOHBEHIMM AOAXKHO HMPOUCXOAUTD B COOTBETCTBHHU C IIPOLIECCYaAb-
HBIMH HOpMaMH I/ICHaHI/II/I, HOCKOAbe B CAaMOM CTaTbe ”HI/IKQKOI'O 0C060F0 MeXaHMU3Ma HPI/I3H3HPUI HUAU HPHBeAeHPUI
B HCTIOAHeHHe He mpepycMoTpeno’. Saroc, S.p.A. (Italy) v. Sahece, S.A. (Spain), Supreme Court, Spain, 4 March
2003, XXXII Y.B. Com. ARrB. 571 (2007). Cm. taxxe Zeevi Holdings Ltd. v. The Republic of Bulgaria, Southern
District of New York, United States of America, 29 March 2011, 09 Civ. 8856 (R]JS), XXXVI Y.B. CoM. ARB.
464 (2011).

3OKuwait No. 1, contract party v. contract party, Supreme Appeal Court, Cassation Circuit, (Kuwait),
21 November 1988, XXII Y.B. Com. ARB. 748 (1997). Cm. taxxe TermoRio S.A. E.S.P. (Colombia), LeaseCo Group
and others v. Electranta S.P. (Colombia), et al., Court of Appeals, District of Columbia Circuit, United States of
America, 25 May 2007, 06-7058, XXXIII Y.B. Com. ARB. 955 (2008); China National Building Material Investment
Co., Ltd. (PR China) v. BNK International LLC (United States), District Court, Western District of Texas, United
States of America, 4 December 2009, A-09-CA-488-SS, XXXV Y.B. Com. Ars. 507 (2010).
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teppuropuu Coepunennsix IlItaros®”'. Bepxosubii cya Kanapsr ompepeana, uro
oA caoBoM "Teppuropusi’ B crarbe III nMeercs B BUAY TeppUTOPHAABHO-AAMUHU-
CTPATUBHAS EAVHNULA, B KOTOPOJ MCIIPALIMBAETCS IIPUBEACHUE B UCIIOAHEHHE ap6u-
TpakHOro pemeHus (B AQHHOM CAydae — NpOBHHOHMS Aapbepra), a He BCs
TepPUTOPYsL AOTOBAPHBAIOLIErOCs TocyAapcTBa®®, Takoro ke MOAXOAQ IIPUAEPIKH-
Batotcst cyabl Kamepyna®”, Boarapuw®, Yemckoit Pecrrybanku®®, Koaym6bun®s,
Erunta®’, Aurann u Yoanca®, ®panunn®, Tepmannn®”, I'penun®', NMuanu*®,

Ura AI/II/I403 40S 6 407

, Snonnn*™, Hupepaanpos®®, IMopryraann*® u Menamuu®”’. Muenue

31 Artemis Shipping & Navigation Co. S.A. v. Tormar Shipping AS, District Court, Eastern District of Louisiana,
United States of America, 9 December 2003, 03-217.

32Yugraneft Corporation v. Rexx Management Corporation, Supreme Court, Canada, 20 May 2010, 2010
SCC 19.

393 African Petroleum Consultants (APC) v. Société Nationale de Raffinage, High Court of Fako Division, OHADA,
Cameroon, 15 May 2002, HCF/91/M/2001-2002.

394Cwm., nanpumep, ECONERG Ltd. (Croatia) v. National Electricity Company AD (Bulgaria), Supreme Court of
Appeal, Civil Collegium, Fifth Civil Department, Bulgaria, 23 February 1999, XXV Y.B. Com. ARB. 641 (2000).

35Cm., nanpumep, F&G A.S.R. v. K, sp., Supreme Administrative Court, Czech Republic, 29 March 2001,
XXXVIII Y.B. Com. Ars. 363 (2013).

3%Cwm., nanpumep, Merck & Co. Inc. (United States), Merck Frosst Canada Inc. (Canada), Frosst Laboratories Inc.
(Colombia) v. Tecnoquimicas S.A. (Colombia), Supreme Court of Justice, Colombia, 24 March 1999, XXVI Y.B.
CoMm. ARrB.755 (2001); Merck & Co. Inc. (United States), Merck Frosst Canada Ind. & Frosst Laboratories Inc.
(Colombia) v. Tecnoquimicas S.A. (Colombia), Supreme Court of Justice, Colombia, 1 March 1999, E-7474;
Sunward Overseas S.A. v. Servicios Maritimos Limitada Semar (Ltda.) (Colombia), Supreme Court of Justice,
Colombia, 20 November 1992, XX Y.B. Com. ArB. 651 (1995); Petrotesting Colombia S.A. et al. v. Ross Energy
S.A., Supreme Court of Justice, Colombia, 27 July 2011, XXXVII Y.B. Com. ArB. 200 (2012).

397Cwm., nanpumep, Omnipol v. Samiram, Court of Appeal of Cairo, Egypt, 30 May 2005, 10/122.

398Cwm., manpumep, Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October
2007, A3/2007/0738.

399Cwm., Hanpumep, S.A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of
Orleans, France, 5 October 2000; Société I.A.IG.C.—Inter-Arab Investment Guarantee Corporation v. Société
B.A.LL—Banque arabe et internationale d'investissement SA (BAII), Court of Appeal of Paris, France, 23 October
1997, 96/80232; Société Acteurs Auteurs Associés (A.A.A.) v. Société Hemdale Film Corporation, Court of First
Instance of Paris, France, 22 November 1989, 10247/89.

#09Cwm., nanpumep, Bundesgerichtshof [BGH], Germany, 4 October 2005, VII ZB 09/0S; Bundesgerichtshof
[BGH], Germany, 4 October 2005, VII ZB 8/05.

401Cm., manpumep, Not indicated v. Not indicated, Court of First Instance of Piraeus, Greece, 1968, 1 Y.B. Com.
ARs. 185 (1976); Greek Buyer v. Ukrainian Seller, Court of Appeal of Athens, Greece, 18 July 2011, XXXVII Y.B.
Com. ARB. 234 (2012).

402Cm., manpumep, Orient Middle East Lines Ltd,, Bombay and others (India) v. M/s Brace Transport Corporation
of Monrovia and another (Liberia), High Court of Gujarat, India, 19 April 1985, XIV Y.B. Com. ARB. 648 (1989).

*8Cwm., nanpumep, WTB—Walter Thosti Boswau Bauaktiengesellschaft (Germany) v. Costruire Coop. stl (Italy),
Court of Cassation, Italy, 7 June 1995, 6426.

*%Cwm., nanpumep, Zhe-jiang Provincial Light Industrial Products Import & Export Corp. (China) v. Takeyari K. K.
(Japan), District Court of Okayama, Civil Section II, Japan, 14 July 1993, XXII Y.B. Com. ArB. 744 (1997).

405Cwm., Hanpumep, Société d'Etudes et de Commerce SA (Erance) v. Weyl Beef Products BV, Court of First Instance
of Amelo, Netherlands, 19 July 2000, XXVI Y.B. Com. Ars. 827 (2001).

46T, S.A. 1. S. S.A., Court of Appeal of Lisbon, Portugal, 8 June 2010, XXXVIII Y.B. Com. Ars. 438 (2013).

*07Cwm., anpumep, Union Naval de Levante S.A. (Spain) v. Bisba Comercial Inc. (Panama,), Supreme Court, Spain,
9 October 2003, XXX Y.B. Com. ARB. 623 (2005); Saroc, S.p.A. (Italy) v. Sahece, S.A. (Spain), Supreme Court,
Plenary Session, Spain, 4 March 2003, XXXII Y.B. Com. ARrB. 571 (2007); Unién Naval de Levante S.A. (Spain)
v. Bisba Comercial Inc. (Panama), Supreme Court, Spain, 9 October 2003, XXX Y.B. Com. ARrB. 623 (2005);
Mr. Genaro (Spain), Mr. Carmelo (Spain) and Agraria del Tormes S.A. (Spain) v. Majeriforeningen Danish Dairy
Board (Denmark), Court of Appeal of Zamora, Spain, 27 November 2009, XXXV Y.B. Com. ARB. 454 (2010).



94 Pykosoocmeo no Kongenyuu o npusnanuu u npueoenuy 8 UCnOIHenue UHOCPAHHbIX apOumpasicbix pewienull

o ToM, uto crarbs III TpebyeT OT CyAOB IPHUMEHATDh HAI[HIOHAABHbIE IIPOIIECCYAAD-
Hble HOPMbI CBOEI1 CTPAHBI, PA3ACASIIOT U BeAyIie KOMMEHTaTOphI' ",

22. B psiae cyaebHBIX pernennil, kacaromuxcs craTvu 111, paccmarpusaercs Bonpoc
0 TOM, CAAYeT AW CYUTATh Te UAU MHbIE HOPMbI "YCAOBHSAMH', OT KOTOPBIX 3aBUCHT
[pH3HAHHE U IPUBEACHHE B HMCIIOAHEHHe HHOCTPAHHBIX apOHUTPAKHBIX pelIeHMUi
(1 xoTopble mcuepmbBatomuM o6paszom mepedrcaeHsl B KonpeHnum), An6o e
"IporieccyaAbHbIMH HOPMaMH ', KOTOPbIe IPUMEHHMbI K IPU3HAHHIO U IPUBEACHUIO
B HCIIOAHEHHMe TaKUX pelleHuil (M KOTOpble yCTAHABAMBAIOTCS HALJUOHAABHBIM
3aKOHOAATEABCTBOM).

23. Cypamu BBICKAa3BIBAAOCh MHEHHE, YTO 'TIPOLIeCCyaAbHbIe HOPMBI', IIOAAEKA-
Iye IPUMeHeHUI0 COraacHo cTaTbe III, caepAyeT IOHMMATD B Y3KOM CMBICAE U OIIpe-
AGASTh HE3aBHCHMO OT TOTO, KaKHMe KAaTerOPUH BBIAGASIOTCS B HAI[MOHAABHOM
3akoHOopAaTeabcTBe. Hampumep, Kaccaronnsiit cyp Mraaun cues, uto $popmyan-
POBKY "IporieccyaAbHbIe HOPMBI' CAGAYeT TOAKOBATb OIPAHMYUTEABHO M 4TO, XOTs

npuHnun lis pendens mpeaycMorper IpaskKAQHCKUM IIPOLIECCYAABHBIM KOAEKCOM

Hraanuy, oH He MOXeT OBITb IIPHMEHEH CYAOM B CHAY HOAOXeHMI cTarsu 1147,

24. B cBsI3M C OTCYTCTBUEM KaKuX ObI TO HU OBIAO YKA3aHHUI1 HA AQHHBIA CYET B
TekcTe caMoyi KOHBEHLMH AOTrOBapUBAIOLIMECS IOCYAAPCTBA BOABHBI CAMOCTOS-
TEABHO OIIPEAEASITH COAEPIKAHHE IPOLIeCCYAABHBIX HOPM, IPUMEHUMBIX K IIPU3HA-
HUIO U IIPUBEACHHIO B MCIIOAHEHHe apOUTPaXKHbIX pelneHuil. Tak, B OAHOM U3
pemenuit Bepxosroro cysa Kanapbt ormedaercs, 4ro npu ToakoBaHuy Tekcra Kown-
BeHIUH, U B 4acTHOCTH crarbi III, Heo6X0ANMO "YYHTHIBATH TO OOCTOSTEABCTBO,

4YTO OHAa NIPpE€AHA3HAYEHA AASL NIPUMEHEHHS B CTPaHaX C Pa3HbIMH IIPAaBOBBIMH Tpa-

1410

aurusaMu' 0, Beicokuit cya B AHTAMHM B CBs3H ¢ IpuMeHeHueM crarbi IIT Taioke

*98Cwm., nanpumep, William W. Park, Respecting the New York Convention, 18(2) ICC BuLt. 65, 70 (2007);
ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciAL INTERPRETATION 236 (1981); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL
ARBITRATION 982, para. 1671 (E. Gaillard, J. Savage eds., 1999); Andreas Borner, Article III, B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVEN-
TION 115, 117 (H. Kronke, P. Nacimiento et al. eds., 2010); Maxi Scherer, Article III (Recognition and Enforcement
of Arbitral Awards; General Rule), B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 193, 197 (R. Wolff ed., 2012); Emilia Onyema,
Formalities of the Enforcement Procedure (Articles III and IV), B: ENFORCEMENT OF ARBITRATION AGREEMENTS
AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 597, 603 (E. Gaillard,
D. Di Pietro eds., 2008); Ramona Martinez, Recognition and Enforcement of International Arbitral Awards Under
the United Nations Convention of 1958: The "Refusal” Provisions, 24 INT'L Law 487, 496 (1990); ICCA’s GUIDE
TO THE INTERPRETATION OF THE 1958 NEW YORK CONVENTION: A HANDBOOK FOR JUDGES 69 (P. Sanders
ed, 2011).

*Privilegiata Fabbrica Maraschino Excelsior Girolamo Luxardo SpA v. Agrarcommerz AG, Court of Cassation,
Italy, 15 January 1992, XVIII Y.B. Com. ARB. 427 (1993). Cwm. Taxoke Societa La Naviera Grancebaco S.A. (Panama)
v. Ditta Italgrani (Italy), Court of First Instance of Naples, Italy, 30 June 1976, IV Y.B. Com. Ars. 277 (1979).

41Ol"ugmneft Corporation. v. Rexx Management Corporation, Supreme Court, Canada, 20 May 2010, 2010
SCC 19.
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OTMETHA, 4TO "CyA He 00S5I3aH CAGAUTH 32 TeM, YTOOBI B AHTAMM IIPUMEHSACS TAKOMH
e [IOAXOA, YTO M B APYTHX TOCYAAPCTBaxX — ydacrHHKax Konsenuuu"''.

2S. B pesyabrate TOro, uTo crarbs III HapeaseT AoroBapHBarOIHecs TOCYAAPCTBA
00ADBIION CBOOOAOI B OTHOIIEHHH IPHMEHEHHs HAIMOHAABHBIX IIPOLIeCCYaAbHBIX
HOPM, MOT'YT BO3HMKATh CHTYAL|UH, KOTAQ OAHO H TO XK€ apOHTpaxHOe pelleHue
OyAeT IPU3HAHO H IIPUBEACHO B HCIIOAHEHHE B OAHOM AOTOBAPHUBAOIIEMCS TOCY-
AApCTBe, TOTAQ KaK B APYTOM T'OCYAAPCTBE B ero IPU3HAHUM U IIPUBEACHHHU B HCIIOA-
HeHUe OyAeT OTKA3aHO Ha OCHOBAHHU KAKOHW-AHOO IIPOII€CCYaABHOM HOPMBI,
AEHICTBYIOIell B OAHOM U He ACHCTBYIOIell B APyTOM TOCyAapcTBe. B peaabHOM e
CyAeOHOIT IPAKTHKe TaKHe CAyYau BCTPEYAIOTCs KpaiiHe peako*.

*UIPCO v. Nigerian National Petroleum Corp., High Court of Justice Queen’s Bench Division, England and
Wales, 17 April 2008, 2004 Folio 1031. Cyant Coepunennpix IllTaroB Tamke IpH3HAAH, UTO $OPMYAHPOBKA
crarbu III moppasymeBaeT IpHMeHeHHe PasHBIX NPOLECCYAAbHBIX HOPM CYAAMH PasHBIX AOTOBAPUBAIOLIHXCS
rocypapers. Cm. Zeevi Holdings Ltd. v. The Republic of Bulgaria, District Court, Southern District of New York,
United States of America, 29 March 2011, 09 Civ. 8856 (RJS), XXXVI Y.B. Com. ARB. 464 (2011); Monegasque
de Reassurances S.A.M. (Monde Re) v. Nak Naftogaz of Ukraine and State of Ukraine, Court of Appeals, Second
Circuit, United States of America, 15 November 2002, 017947, 01-9153; TermoRio S.A. E.S.P. (Colombia), LeaseCo
Group and others v. Electranta S.P. (Colombia), et al., Court of Appeals, District of Columbia Circuit, United States
of America, 25 May 2007, 06-7058, XXXIII Y.B. CoM. ARB. 955 (2008).

“PHanpumep, B cyant Uspamas n Coepnnennbix 11I1aToB GbIAO NOARHO XOAATAiICTBO O NPHBEACHUH B
HCIOAHEHHe apOUTPAKHOIO pelleHMs, BBIHECEHHOTO HA OCHOBAHMU apOMTPAKHOIO COTAANICHHUs, KOTOPOe
[PeAYCMATPUBAAO, YTO PElIeHHE MOXKET OBITh IPUBEACHO B UCIOAHeHHe TOAbKO B Boarapum. Cyp CoeanHeHHbIX
IITaToB, pyKoBOACTBYsICh crarbeil 111, Mpr3HaA 3aKOHHOCTH OTOBOPKH O BBIOOpE CyAQ B COOTBETCTBUHU C AOKTPHHON
forum non conveniens 1 0TKa3aA B XOAQTalcTBe. MI3panabcKui 5ke CyA XOAATANICTBO YAOBACTBOPHUA, COYTSL, 9TO B
[PUBEACHHH B UCIIOAHEHUE apOUTPAKHOIO PEIIeHHs] MOXKET ObITh OTKA3aHO TOABKO 110 OCHOBAHIUSIM, [IEPEUNCACH-
HbIM B cratbe V KoHBeHIUY, a B Hell TaKOro ocHoBaHwust He npeaycmoTpero. Cm. Zeevi Holdings Ltd. (in receivership)
(Israel) v. The Republic of Bulgaria, District Court of Jerusalem, Israel, 13 January 2009, XXXIV Y.B. Com. ARB.
632 (2009) and Zeevi Holdings Ltd. v. The Republic of Bulgaria, District Court, Southern District of New York,
United States of America, 29 March 2011, 09 Civ. 8856 (R]S), XXXVI Y.B. Com. ArB. 464 (2011). OTHOCHTEADHO
[PUMEHMMOCTH AOKTPHHBI forum non conveniens B coorerctsum co crarbeit III cm. myskr 32 u cHOCKy 427,

HIDKE.
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b. [llpumeHeHue HAUUOHANbHbIMU Cydamu

26. B cyaeOHOI mpaxTHKe, MMelomei oTHOmeHKe K crarbe 111, n3BecTHO MHOXe-
CTBO CAy4YaeB, KOIAQ CYAbI IIPUMEHSIAH CIIe[JHAAbHBIE IIPOIIeCCyaAbHbIe HOPMBI HAIIU-
OHAABHOTO 3aKOHOAATEABCTBA, pETyAHPYIOmHMe IIpH3HAHWE U IPUBEACHHE B
HCIIOAHEHHe HHOCTPAHHBIX CyAeOHbIX pemreHuir*”.

27. 3BeCTHO AMIIb O HECKOABKUX CYA€OHBIX A€AAX, B KOTOPBIX PACCMATPUBAAACH
CHTYyalusl, KOTAQ BO BHYTPEHHEM 3aKOHOAATEAbCTBE AOTOBAPHBAIOIIETOC TOCYAAp-
CTBa HeT CIeIIMAAbHBIX ITPOIeCCYaAbHBIX HOPM, IPUMEHUMBIX K IPU3HAHMIO U IIPH-
BEACHUIO B HCIIOAHEHHE HHOCTPAHHBIX apOMTPaKHBIX pemeHuil. ITo MHeHMIO
HMHAMACKHX CYAOB, B OTCYTCTBHME TAKHMX IIPABMA K HHOCTPAHHBIM apOUTPaKHBIM

PpeUIEHMSAM AOAXKHDBI IIPUMEHATDHCA IIPpOLECCYyaAbHbIE HOPMBI, IIPUMEHHMbIE K IIPpH-

3HAHHUIO U IPHUBEACHUIO B HCIIOAHEHHE BHYTPEHHUX apOHTPaXKHBIX pelreHmir*'*.

AnreaasiioHHBIA cyp Kampa npumrea k 3akarodeHHI0, 9TO AOTOBAPHBAOIIHECS TOCY-
AApCTBa He O0SI3aHBI IPUHMMATD CIIEIJMAAbHBIE IIPOLIECCYyaAbHbIE HOPMBI, PEryAH-
pyiolliie NpU3HAHME U IPHBEACHHE B HCIIOAHEHHE MHOCTPAHHBIX ApOUTPaKHBIX
pemennit*'S. Kommenraropst Hpto-Ilopkckoit KOHBEHIIMM TakKe TPHAEPSKHBAIOTCS
MHEHHS, 9TO €CAM BO BHYTPEHHEM 3aKOHOAATEAbCTBE AOTOBAPHBAIONIErocs rocy-
AApCTBa He MPeAyCMOTPEHO CHeLUAAbHBIX IMPOLeCCYaAbHBIX HOPM, IPUMEHUMBIX K
[PU3HAHUIO U IIPUBEACHHIO B UCIIOAHEHNE MHOCTPAHHBIX apOUTPAXKHBIX PelleHHH,

*3Cm., nanpumep, Privilegiata Fabbrica Maraschino Excelsior Girolamo Luxardo SpA v. Agrarcommerz AG, Court
of Cassation, Italy, 15 January 1992, XVIII Y.B. Com. ArB. 427 (1993); ECONERG Ltd. (Croatia) v. National
Electricity Company AD (Bulgaria), Supreme Court of Appeal, Civil Collegium, Fifth Civil Department, Bulgaria,
23 February 1999, XXV Y.B. Com. ArB. 641 (2000); F&G A.S.R. v. K, s.p., Supreme Administrative Court, Czech
Republic, 29 March 2001, XXXVIII Y.B. Com. ARB. 363 (2013); Société d’Etudes et de Commerce SA (France) v.
Weyl Beef Products BV, Court of First Instance of Amelo, Netherlands, 19 July 2000, XXVI Y.B. Com. ARB. 827
(2001); Union Naval de Levante S.A. v. Bisba Comercial Inc., Supreme Court, Spain, 9 October 2003, XXX Y.B.
CoMm. ARB. 623 (200S); Brace Transport Corporation of Monrovia, Bermuda v. Orient Middle East Lines Ltd. and
ors, High Court of Gujarat, India, 19 April 1985, AIR 1986 Guj 62; Romanian Company v. Panamanian Company,
Supreme Court, Romania, 3 June 1984, XIV Y.B. Com. ARB. 691 (1989); WTB—Walter Thosti Boswau Bauak-
tiengesellschaft (Germany) v. Costruire Coop. srl (Italy), Court of Cassation, Italy, 7 June 1995, 6426; Contract party
v. Contract party, Supreme Appeal Court, Cassation Circuit, Kuwait, 21 November 1988, XXII Y.B. Com. ARB.
748 (1997); Al Ahram Beverages Company v. Société Frangaise d’Etudes et de Construction, Court of Appeal of Tanta,
Egypt, 17 November 2009, 42/42; Abdel Wahed Hassan Suleiman v. Danish Dairy and Agriculture Cm.lizer Company,
Court of Appeal of Cairo, Egypt, 25 September 200S; Omnipol v. Samiram, Court of Appeal of Cairo, Egypt,
30 May 2005, 10/122; El Nasr Company for Fertilizers & Chemical Industries (SEMADCO) v. John Brown Deutsche
Engineering, Court of Cassation, Egypt, 10 January 2005, 966/73; Orient Middle East Lines Ltd., Bombay and others
(India) v. M/s Brace Transport Corporation of Monrovia and another (Liberia), High Court of Gujarat, India,
19 April 1985, XIV Y.B. Com. ARB. 648 (1989).

*4Orient Middle East Lines Ltd., Bombay and others (India) v. M/s Brace Transport Corporation of Monrovia and
another (Liberia), High Court of Gujarat, India, 19 April 1985, XIV Y.B. Com. Ars. 648 (1989). B pemenun
MHAMICKOTO CyAQ OTMEYAeTcs, 4TO 'eCAM B TAaKOM [BHyTpEeHHeM| 3aKOHOAAQTEABHOM aKTe HMYEro He CKa3aHO O
COOTBETCTByIOlIeft IIPOLieAype [ ...], TO cAeAyeT pyKOBOACTBOBATbCS MOAOKEHUSIMU [ [PaXAQHCKOIO IpoLieccyanb-
HOT'O KOAEKCA HAH APYTOTO IPOLIECCYaABHOTO 3aKOHOAATEABCTBA | CTPaHb, B KOTOPOI UCIIPANIMBAETCS IPUBEACHHE
B HCIIOAHEHHE apOUTPAKHOTO PelIeHns .

*5Ahmed Mostapha Shawky v. Andersen Worldwide & Wahid El Din Abdel Ghaffar Megahed & Emad Hafez
Ragheb ¢& Nabil Istanboly Akram Istanboly, Court of Appeal of Cairo, Egypt, 23 May 2001, 25/116.
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TO IPUMEHSTh CA€AYeT IPOLIECCyaAbHblE HOPMbI, ACHCTBYIOUME B OTHOLICHHH
BHYTPEHHUX apOUTPKHBIX perneHnit’'s.,

28. B omy6AMKOBaHHBIX CYA€OHBIX pelIeHIsIX, UMEIOIUX oTHoIIeHue K cTarbe 111,
YIIOMHMHAETCS O IPUMEHEHMU Pa3HbIX KAaTerOpHil BHYTPEHHUX IPOIeCCYaAbHBIX
HOPM.

29. B psipe cAydaeB CyAbl IIPUMEHSIAM HALIMOHAABHBIE HOPMBI AASL OIIPEACASHHS
OpraHa, KOMIIETEHTHOTO PacCMAaTpPUBATDh 3asBACHHUS O NPU3HAHUM M NIPUBEACHUH B
HCIIOAHEHHe HHOCTPaHHbIX apOuTpaxHbIxX pemeruit. Hanpumep, BepxosHbiM cyaom
PymbIHUE OBIAO BBICKA3aHO MHEHHE, YTO OIPEAEASTb CyA, KOMIIETEHTHBIH paccMa-
TPHUBATH 3asIBACHHS O IIPU3HAHNH ¥ IPUBEACHUH B UCIIOAHEHHE HHOCTPAHHBIX apOu-
TPOXHBIX pelleHUii B CcooTBeTcTBUM co crartbeir III, caepyer coraacuo

IPOLIECCYaABHBIM HOPMaM PyMBIHCKOTO IpaBa*'’

. AHaAOTHYHAS TOYKA 3peHus OblAa
BbICKa3aHa cypoM KamepyHa, mocYmMTaBmIMM, YTO BOIPOC OMPEACACHHS KOHKpET-
HOTO CyAd, KOMIIETEHTHOTO PAacCMATPHMBATh 3asBACHHE O NPU3HAHMU U IPHBEACHHU
B MCIIOAHEHHe MHOCTPAHHOTO apOUTPAKHOTO pelleHHs], OTHOCHTCS K cdhepe KaMme-

PYHCKOro 3akoHOpAaTeAbCTBA* ',

30. B pamkax ApPyruX AeA, HMeoIIMX oTHomeHue K craTbe III, cyapr mpumensau
IpolLiecCyaAbHble HOPMBI HAIIMOHAABHOT'O IIPAaBa B IJEASIX OIIPEACACHHMS CPOKA MCKO-
BOM AABHOCTH AAS ITOAQYH XOAQTAMCTB O NPUBHAHUH U IPHBEACHHH B HCIIOAHEHHE
HHOCTPaHHBIX apOUTpaKHbIX pemmenuit. Tak, BepxosHsrit cys Kanaabl, H3yduB TekcT
Konsenruu u nodzomosumenbtole MamepuaAst, IpUIIeA K BbIBOAY, uro KoHBeHIms
"6bIAa 3aAyMaHA TAKMM 06Pa30M, YTOOBI AOTOBAPUBAIOLIHECS TOCYAAPCTBA MOTAH 110
XKEAAHHMIO YCTAaHABAMBATD IIPEACABHBIN CPOK AAS IIPH3HAHMS U IPUBEACHHUS B HCIIOA-
HeHHe HHOCTPAHHBIX apbuTpaskHbix pemenui"*'®. Cpoky HCKOBOI AABHOCTH, IIPEA-
YCMOTpEeHHbIe IIPOLieCCyaAbHbIMA HOPMAaMHU HALJHOHAABHOTO IIPaBa, B COOTBETCTBUU

HOCyy,, HanpuMmep, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 982,
para. 1671 (E. Gaillard, J. Savage eds., 1999); Emilia Onyema, Formalities of the Enforcement Procedure (Articles III
and IV), B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS—THE
NEw YOork CONVENTION IN PracTiCE 597, 603 (E. Gaillard, D. Di Pietro eds., 2008); ALBERT JAN VAN DEN
BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION
238 (1981).

*17Romanian Company v. Panamanian Company, Supreme Court, Romania, 3 June 1984, XIV Y.B. Com. ARB.
691 (1989).

*BAfrican Petroleum Consultants (APC) v. Société Nationale de Raffinage, High Court of Fako Division, OHADA,
Cameroon, 15 May 2002, HCF/91/M/2001-2002. Cwm., nanpumep, taxoke Court of Appeal of Porto, Portugal,
21 June 2005, 0427126; Brace Transport Corporation of Monrovia, Bermuda v. Orient Middle East Lines Ltd. and
ors, High Court of Gujarat, India, 19 April 1985, AIR 1986 Guj 62; Centrotex, S.A. (Czech Republic) v. Agencia
Gestora de Negocios, S.A. (Agensa) (Spain), Supreme Court, Spain, 13 November 2001, XXXI Y.B. Com. ARrB. 834
(2006).

*YYugraneft Corporation. v. Rexx Management Corporation, Supreme Court, Canada, 20 May 2010, 2010
SCC 19.
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co crarveit III KouBennuu npumensau taioxe cyabl Poccuitickoint ®epeparuu®,
Nupnu®' u Coepunennoro Kopoaescrsa*?.

31. BEAYII.II/IQ KOMMEHTATOPBI TAK)KE CIMTAIOT, YTO OIIPEACACHHE CYAd, KOMIIETEHT-
HOTO pacCMaTpHUBATh 3aABACHHS O NMPU3HAHUU W IIPUBEACHHH B HMCIIOAHEHHE HHO-
CTpaHHBIX ap61/ITPa>KHbIX PCMEHHﬁ, a4 TAaKOKe OIIPEACACHHE CPOKa HCKOBOM AQBHOCTHU
II0 A€AaM O ITPU3HAHUH Y IPUBEACHNHN B HCIIOAHEHHE OTHOCATCS K IIPOLECCYaAbHbIM

BOIIpOoCaM, KOTOPbIE AOAKHDBI PETYAHUPOBATHCSA BHYTPEHHHUM 3aKOHOAATEAbCTBOM

AOTOBAPUBAIOLINXCS TOCYAAPCTB*?,

32. B cyaebHom IIPAKTUKe M3BECTHbI eAMHUYHbIE CAy4YaM, KOTAQ CYABI IIPH pac-
CMOTPEHHHU A€A O IIPU3HAHHUU U IPHBEACHUH B HCIIOAHEHVE HHOCTPAHHBIX apOu-
TPXXHBIX PelleHUI MPUMEHSIAN APYTHe MpOoIlecCyaAbHble HOPMBI HAIJMOHAABHOTO
IIpaBa, IpUYeM B HEKOTOPBIX CAYYasiX IPUMEHEHHE TaKUX HOPM OBIAO IIOABEPIHYTO

KPHUTHKE KOMMEHTATOPaMH. CIOAa OTHOCATCA CAy4Yald INPHMEHEHHSI HOPM, Kacalo-

424

IMXCS OYepPEAHOCTH TPefOBaHMI KpeAuTOpoB**, B3ammosadsera Tpebosanmit®,

*200A0 "Psizanckuit 3aBop MeTaaroOKepamudeckux npu6opos”, Koncrurynuonnstit cya Poccuiickoit Depepanuy,
2 Hos16ps 2011 ropa, 1479-0-0/2011.

*21Brace Transport Corporation of Monrovia, Bermuda v. Orient Middle East Lines Ltd. and ors, High Court of
Guyjarat, India, 19 April 1985, AIR 1986 Guj 62.

2The Government of Kuwait v. Sir Frederick Snow & Partners and Others (United Kingdom of Great Britain and
Northern Ireland), Court of Appeal, United Kingdom, 17 March 1983, IX Y.B. Com. ArB. 451 (1984).

*23Cm. Maxi Scherer, Article II (Recognition and Enforcement of Arbitral Awards; General Rule), B: NEW YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 193, 199-202 (R. Wolff ed., 2012); Andreas Bérner, Article ITI, B: RECOGNITION AND ENFORCE-
MENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 115, 122-27
(H. Kronke, P. Nacimiento et al. eds., 2010); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CON-
VENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 240 (1981). Cm. Tawxe Kommccus
Opranusanun O6bepunenssx Harmit 0 mpaBy MeXAYHAPOAHON TOProBAH. AOKAap O pesyAbrarax o63opa
3aKOHOAATEABHOIO OCyIecTBAeHUs KOHBEHIMH O NPUSHAHMM M IIPUBEACHHH B HCIIOAHEHHE HMHOCTPAHHBIX
ap6urpaxusix pemenuit (Hoio-Hopk, 1958 roa), A/CN.9/656/Add.1, crp. 3-4.

*24Cwm., Hanipumep, Artemis Shipping & Navigation Co. SA v. Tormar Shipping AS, District Court, Eastern District
of Louisiana, United States of America, 9 December 2003, 03-217.

*25Cm. Rumanian Firm C. v. German (ER.) party Landgericht [LG] Hamburg, Oberlandesgericht [OLG]
Hamburg, Germany, 27 March 1974, 27 March 1975, II Y.B. Com. ArB. 240 (1977). AanHoe peierue 65140
[IOABEPTHYTO KPUTHKe B CyAebHOI1 pokTpuHe. CM., Harpumep, Andreas Borner, Article 111, B: RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION
115, 130-31 (H. Kronke, P. Nacimiento et al. eds., 2010); Maxi Scherer, Article III (Recognition and Enforcement
of Arbitral Awards; General Rule), B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: COMMENTARY 193, 203-04 (R. Wolff ed., 2012) — 1o MHeHHI0 aBTOpA, "AOTIyIIeH e
HPEAT)SIBAEHI/UI BCTPE"IH])]_X Tpe60BaHI/II:I HAH 3a4eTa Tpe60BaHI/II;[ Ha oTare HPI/I3H3HH§I 48 HPHBCAEHPUI B UCIIOAHEHHE
apOUTPaKHOTO pelneHus mporuBopednt crarbsiv 11 u V'
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[pHUMEHEeHHs] OTOBOPKHM O Bblbope cypa*?, poktpmubl forum non conveniens*’,

a TaKKe BOIPOCOB AMIIAOMATHYECKOM 3amursi*,

C. K npu3HaHuio v NnpuBeLeHNIO B UCMONHEHUE
apOMTPaXKHbIX peleHnin He JOMKHbI NPUMEHATLCSA

CylecTBEHHO 6onee obpeMeHUTENbHbIE YCNOBUSA
Unn 6onee BbICOKME MOWNHLI UAK COOPLI, YEM Te,
KOTOpble CYLeCTBYIOT ANS MPU3HAHUA U NPUBELEHUSA
B UCMONIHEHME BHYTPEHHMX apOUTPaXKHbIX peleHuni

33. Bo Bropom mpepaoxenun crarbu Il mpeaycMoTpeHo, 4TO "K MPUSHAHHUIO U
[PUBEACHUIO B HCIOAHEHHE apOHTPAXKHBIX pelleHHi, K KOTOPbIM IIPHMEHSEeTCs
Hacrosias KoHBeHIHs, He AOAKHBI IPUMEHSITHCSL CYILIeCTBEHHO 6oAee 0OpeMeHN-
TeABHbIE YCAOBHS HAU OOA€e BBICOKHE ITOIIAMHbI HAU COOPBI, 4eM Te, KOTOpbIe CyLje-
CTBYIOT AASL IPU3HAHUS U [IPUBEACHHUS B UCIIOAHEHHE BHYTPEHHHUX apOUTPasKHBIX
pemenuit”. DTO MPaBUAO OIPAHMYMBAET CBOOOAY YCMOTPEHHS AOTOBAaPUBAOIIMXCS
TOCYAAPCTB B OTHOIIEHHU IPOLECCYaAbHBIX HOPM, IPUMEHUMBIX K IPH3HAHUIO U
[IPUBEACHUIO B MCIIOAHEHHE MHOCTPAHHBIX apOUTPAKHBIX PeLIeHHUI Ha UX TeppH-
topun. Kak caepyer us nodzomosumervhvix mamepuaros, AQHHOe OrpaHUYEHUE,
Ha3BaHHOE TaM 'TIPaBUAOM HAIIMOHAABHOTO pexXuMa’ U "MPABHAOM HEAMCKPHMHUHA-
pun"*?, 6b1A0 AOGABAEHO AASL TOTO, YTOODI HE AOIYCTUTD IIPUMEHEHUS HALJMOHAAD-

426Zeevi Holdings Ltd. v. The Republic of Bulgaria, District Court, Southern District of New York, United States
of America, 29 March 2011, 09 Civ. 8856 (RJS), XXXVI Y.B. Com. ARB. 464 (2011).

*2"Monegasque de Reassurances S.A.M. (Monde Re) v. Nak Naftogaz of Ukraine and State of Ukraine, Court of
Appeals, Second Circuit, United States of America, 15 November 2002, 01-7947, 01-9153. Takoe ToAKkOBarHue
6bIAO BCTpedeHO KPUTHKOI CO CTOPOHBI LJEAOTO psiaa KoMMeHTaTopoB. CM., Harpumep, American Law Institute,
Restatement of the Law—The United States Law of International Commercial Arbitration, Tentative Draft No. 4
(April 17,2015); George A. Bermann, ‘Domesticating’ the New York Convention: the Impact of the Federal Arbitration
Act, 2(2) J. INT. Disp. SETTLEMENT 317, 326 (2011); Maxi Scherer, Article III (Recognition and Enforcement of
Arbitral Awards; General Rule), B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 193, 203 (R. Wolff ed., 2012); William W. Park,
Respecting the New York Convention, 18 (2) ICC BuLL. 65, 68-72 (2007); Dimitri Santoro, Forum Non Conveniens:
A Valid Defense under the New York Convention?, 21 ASA BuLtr. 713, 723 (2003).

*28Cm., nanpumep, Bundesgerichtshof [BGH], Germany, 4 October 2005, VII ZB 09/0S; Bundesgerichtshof,
Germany, 4 October 2005, VII ZB 8/08.

*29Cm. nodzomosumenvrvie mamepuaasi, United Nations Conference on International Commercial Arbitration,
Summary Records of the Tenth Meeting, E/CONF26/SR.10, pp. 3 and 7. HanmoHaAbHBIME Cypamu
HCIIOAB30BAAUCD TaKKe TaKue GOPMYAHMPOBKH, KaK "TIOAOXKEHHE O HEAOIyCTHMOCTH AUCKPUMHUHALMK', "3arpeT Ha
AMCKPHMHHALIHIO, TIPeAYCMOTpeH s crarbeit 111" man "npunnun sxsusasentroctH'. OAO Rosneft (Russian Fed-
eration) v. Yukos Capital s.a.r.l. (Luxembourg), Supreme Court, Netherlands, 25 June 2010, XXXV Y.B. CoM. ARB.
423 (2010); Catz International BV. v. Gilan Trading KFT, Provisions Judge of the District Court of Rotterdam and
Court of Appeal of The Hague, Netherlands, 28 February 2011 and 20 December 2011, XXXVII Y.B. Com. ARB.
271 (2012); Supreme Court of Justice, Portugal, 19 March 2009, 299/09; Supreme Court of Justice, Portugal,
22 April 2004, 04B705; Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales,
17 October 2007, A3/2007/0738; Monegasque de Reassurances S.A.M. (Monde Re) v. Nak Naftogaz of Ukraine
and State of Ukraine, Court of Appeals, Second Circuit, United States of America, 15 November 2002, 01-7947,
01-9153.
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HBIMH CYAAMH "HEOIIPABAAHHO CAOKHBIX IIPOLIEAYP NMPHBEACHMS B MCIIOAHeHHe" U
HeIIPeOAOAUMBIX ITPOIIeCCYaAbHBIX IPEMATCTBUI Ha dTale NPU3HAHMA M IpUBeAe-

HUA B UcrioAHeHHne ',

34. Xors Bropoe nmpepsoxkenue craTbu Il sanpeiraeT A0OroBapuBarOIMMCS rocy-
AQpCTBaM IIPOSIBASITD AUCKPUMHHAIIMIO B OTHOIIEHHH HHOCTPAHHbIX apOUTPAsKHBIX
peleHuit, OHO HUKAK He IPEILITCTBYeT UM YCTAHABAMBATD MeHee 00peMeHUTEeABHbIE
YCAOBMSL IIPU3HAHUS U IIPUBEAEHIS B HCIIOAHEHHE WHOCTPAHHBIX apOUTPaKHBIX
PeLIeHNIT, YeM Te, KOTOPbIe YCTAHOBAEHBI AASI BHYTPEHHUX apOUTPAKHBIX PelIeHHUIT.
ITodzomosumenvtvie mMamepuarbl TIOATBEPKAAIOT, YTo paspaborunxu Hpro-Mopk-
CKOM KOHBEHIJMM CO3HATEAbHO OTKA3aAHCh OT MAEH O TOM, 4UTO IIPOIiecCyaAbHbIe
HOPMBI, IPUMEeHUMbIe K MPU3HAHHIO M IPUBEACHHIO B CITOAHEHHE HHOCTPAHHBIX U

BHYTPEHHUX apOUTPAKHBIX PeIleHNUiT, AOAKHBI OBITh OAUHAKOBHIMU ™.

3S.  DTo MHeHMe HAXOAUT IIOATBEPXKACHHUE U B CyAeOHOI mpaxTHke. Tak, HTaAbSH-
CKHI1 QIIeAASIIIOHHBIN CYA OIIPEAEAHA, UTO TpeboBaHms crarTbu 825 IpakaaHcko-
IPOLIECCYAABHOTO KOAeKca IITaAMu O IpeabsSBAGHMH BHYTPEHHHX apOHTPasKHBIX
pelleHuii B CyA AASL IPUBEACHUS B UCIIOAHEHME B ISATUAHEBHBIM CPOK C MOMEHTa
UX IIOANIMCAHHUS He AOAKHBI IIPUMEHSTbCS K HHOCTPAHHBIM apOUTPaKHBIM
pemernsam*?,

36. Beaymue KOMMEHTaTOpPBI TakXKe Pa3AEASIOT Ty TOYKy 3PEHHs, YTO BTOpOe
npepaoskerne crarby III He 03HawaeT, 4TO mpoLjeccyaAbHble HOPMbI, IPUMEHHUMBbIE
K IPU3HAHUIO ¥ [IPUBEACHHUIO B ICIIOAHEHVE HHOCTPAHHBIX AP OUTPAKHBIX PELIeHNMIT,
AOAKHBI OBITH 0O053aTEABHO HMAEHTHYHBI HOPMaM, IPUMEHUMBIM K BHYTPEHHUM
apbuTpaxxHbIM pemreHmsIM*,

+30TTodz0mosumenvroie mamepuarvt, United Nations Conference on International Commercial Arbitration,
Comments on the Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
E/CONE.26/2, p. 4; nodzomosumenvrvte mamepuarsi, United Nations Conference on International Commercial
Arbitration, Consideration of the Draft Convention on the Recognition and Enforcement of Foreign Arbitral
Awards—Amendment to article II of the Draft Convention (United Kingdom), E/CONF.26/L.11;
nodzomosumenvtvie mamepuaavt, United Nations Conference on International Commercial Arbitration, Summary
Records of the Tenth Meeting, E/CONF.26/SR.10, p. 3; nodzomosumesvrvie mamepuarvt, United Nations
Conference on International Commercial Arbitration, Consideration of the Draft Convention on the Recognition
and Enforcement of Foreign Arbitral Awards—Proposed amendment to the United Kingdom amendment to
Article II of the draft Convention (Israel), E/CONE.26/L.21.

B1Cm. nodzomosumeavtvie mamepuasst, United Nations Conference on International Commercial Arbitration,
Summary Records of the Tenth Meeting, E/CONF.26/SR.10, p. S; nodzomosumervtvie mamepuarvt, United
Nations Conference on International Commercial Arbitration, Summary Records of the Eleventh Meeting,
E/CONE26/SR.11, p. S.

*32Ditte Frey, Milota and Seitelberger v. Ditte F. Cuccaro e figli, Court of Appeal of Naples, Italy, 13 December
1974, 1 Y.B. Com. ARs. 193 (1976).

+3Cwm., HanpuMmep, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 982,
para. 1671 (E. Gaillard, J. Savage eds., 1999); Andreas Borner, Article III, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEw YORK CONVENTION 115, 119
(H. Kronke, P. Nacimiento et al. eds., 2010).
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a. 3HadeHue ¢opMynuposKU “ycaosus UMU NOW/UHBI UAU COOPbI”

37. B KoHBeHIIUM OTCYTCTBYIOT ONPEACACHUS TEPMHHOB "ycAaoBuA', "MOMAMHDI
I y Y peA P y ’

uan "coopsr’. KoHKpeTHOe 3HaYeHNe AQHHBIX TEPMHHOB PACCMATPHBAETCS AUIIb B

KpafiHe MAAOM 4HCA€ OIyOAMKOBAHHBIX CYA€OHBIX pelleHHI.

38. B opAHOM M3 TakuxX pelleHMi IO AEAY, B PaMKaX KOTOPOIO OAHA M3 CTOPOH
BO3PaXKAAA IPOTUB MPUBEACHHS B MCIIOAHEHHMEe apPOUTPAXKHOTO PelIeHHs Ha TOM
OCHOBAHMH, YTO IPHCY>KACHHbIE TPETEHCKIM CYAOM ApOUTPASKHBIE HBAPIKKHU SIBASI-
AHCb "HEITOMEepPHBIMH', TPEYeCKU CYA OIPEAEAUA, YTO II0A 'HOMIAMHAME MAM c6O-
pamu" B KoHBeHIIMM MMEIOTCS B BUAY "H3AEPIKKH, CBSI3AaHHBIE C IIPOU3BOACTBOM IIO
A€AYy O NPH3HAHMHM U IIPUBEACHHU B HMCIIOAHEHHE HHOCTPAHHOTIO ap6I/ITpa)KHOI'O
peureHus’, a He IPOIECCYaAbHbIE H3ACPXKKH, MPUCYXACHHbIE MHOCTPAHHBIM Tpe-
TefickuM cypom™*

39. Tlop "ycaoBusME' OOBIMHO IIOHMMAIOTCS IIPOLIECCYaAbHbIE HOPMBI U YCAOBII
[PU3HAHUS U IPUBEACHIS B UCIIOAHEHNE, [IPEAYCMOTPEHHbIE HAIJOHAABHBIM 3aKO-
HOAQTEABCTBOM AOTOBApPHBAIOILErOCS FOCYAAPCTBA, a He CYIleCTBEHHbIe OCHOBAHIS
AASL OTKa3a B MPHU3HAHWUM M [PHUBEACHHM B HCIOAHEHUE, IPeAyCMOTpeHHbIe
crarpeit V Konsenmnuu*®.

b. [lpumeHeHue HayuoHanbHbIMU Cyoamu

40. Tloaoxenus Broporo npeasoxeHus ctaTbu I1I mpumMeHsAcs cyaamu B paMKax

1leAOTO psipa Aea™e.

41. B paMKax HEKOTOPBIX A€A CyAbl OTKA3BIBAAMCh IIPUMEHATDH OINpeACAeHHbIe
YCAOBHS IIPU3HAHWS U IIPUBEAEHIS B HCIIOAHEHHE HHOCTPAHHBIX apOHUTPAKHBIX
pellleHui, KOTAQ OHU CYMTAAM, YTO TaKHe YCAOBHUS HENPUMMEHMMbI K BHYTPEHHUM
apburpaxubiM pemennsiM. Tak, Bepxosusiit cyp IopTyraann onpepeama, 9to cTo-
POHe, XOAATANCTBYIONIell O MPUBEACHHUH B MCIIOAHEHHEe MHOCTPAHHOTO apOHuTpax-
HOTO pelleHHs, He TpeOyercss IPeABAPUTEABHO AOOHBATHCS IPUSHAHHUS ITOTO

*34Shipowner (Malta) v. Contractor, Supreme Court, Greece, 2007, XXXIII Y.B. Com. ArB. 565 (2008).

#35Cm. Maxi Scherer, Article IIT (Recognition and Enforcement of Arbitral Awards; General Rule), B: NEw YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 193, 205 (R. Wolff ed., 2012).

+36Cwm., manpumep, Glencore Grain Rotterdam BV, v. Shivnath Rai Harnarain Company, Court of Appeals, Ninth
Circuit, United States of America, 26 March 2002, 01-15539; Company Y v. State X and Company Z, Court of
Appeal, Berlin, Germany, 10 August 2006, XXXII Y.B. Com. ARB. 363 (2007); B. v. A., Court of Appeal of Lisbon,
Portugal, 12 July 2012, XXXVIII Y.B. Com. ARB. 443 (2013); Xilam Films v. Lnk-Video S.A, Court of Appeal of
Lisbon, Portugal, 12 July 2012, 7328/10.0TBOER.L1-1; Court of Appeal of Coimbra, Portugal, 19 January 2010,
70/09.6TBCBR.C1; Court of Appeal of Evora, Portugal, 31 January 2008, 1141/06-2; Court of Appeal of Porto,
Portugal, 26 October 2004, 0325170; Court of Appeal of Porto, Portugal, 2 October 2001, 0120965; OAO Rosneft
(Russian Federation) v. Yukos Capital s.a.rl. (Luxembourg), Supreme Court, Bo-nepssx Chamber, Netherlands,
25 June 2010, XXXV Y.B. Com. ARB. 423 (2010); S.A. (Belgium) v. B Sociedade Nacional, S.A., Supreme Court
of Justice, Portugal, 19 March 2009, 299/09, XXXVI Y.B. Com. Ars. 313 (2011).
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pelleHns CYAOM, [IOCKOABKY TaKkoe TpeGOBaHHMe He HPUMEHSETCS K BHYTPEHHHUM
7 BepxoBHblil cys HupepaaHpaOB ompepeAna, 4T0 mpu-
MEHEHHe HOPMbl, IPEAOCTABASIONIE CTOPOHAM IIPABO IIOAAYM KACCALIUOHHOM
KAAOOBI Ha pellleHne O IPUBEACHUM B HCIIOAHEHHE HHOCTPAHHBIX apOHTPaKHBIX

apOUTPAXKHBIM pPelIeHHSIM

pelnreHuit, sBasiercss HapymeHueM crarbi III, MOCKOAbKY Takoél BO3MOXHOCTH He
IPEAYCMOTPEHO B OTHOLICHUM BHYTPEHHUX apOUTPAXKHBIX PELIeHHUI, BEIHOCHMBIX
B Hupepaanpax®™®. Paccyxaast aHAAOTMYHBIM 00pa3oM, eIUIIETCKUIL CYA CUeA, YTO
MOAOXKeHMsT [paskAQaHCKOTO M TOProBOrO IIPOLieCCyaAbHOro kopekca Erumra ycra-
HABAUBAIOT 00Aee OOpeMEHHTEAbHBIE YCAOBHS IIPUBEACHUS B HCIIOAHEHHE HHO-
CTPaHHBIX APOUTPAKHBIX PEIIEHHI, YeM YCAOBHS NPU3HAHUS U IPHUBEACHUS B
HCIIOAHEHHe BHYTPEHHHX apOUTPaXKHBIX pelleHUH, IPeAyCMOTPEHHbIe eTHIeTCKAM
3akoHOM 00 apbuTpake, ¥ HA 9TOM OCHOBAHUM PEIIMA IPHMEHSTH [TOAOXKEHIS
3TOro 3aKOHA IPH PACCMOTPEHUH BOIPOCA O IPH3HAHUU U IPHBEACHUH B HCIIOA-
HeHMe HHOCTpaHHOro apburpaxkuoro peumenus™. Cys [oHKOHra mpumea X cxo-
JKEMy BBIBOAY, YTO TPeOOBaHHE O IPEAOCTABACHHU OOeCIeYeHHUS] KPEAUTOPOM,
XOAQTAFCTBYIOIMM O NPUBEACHUH B UCIIOAHEHHE HHOCTPAHHOTO apOUTPasKHOTO
PeLIeHNs, CO3AAEeT AASL HeTo 6oAee OOpeMeHUTEABHbBIE YCAOBHS, UeM Te, KOTOpbIe
YCTaHOBAEHBI AASL KPEAUTOPOB, AOOMBAIOIIMXCSI IIPHBEAGHMS B HCIOAHEHUe
BHYTPEHHUX apOUTPKHBIX PeIIeHHI, MOCKOABKY "KPEAUTOP, MPEABSIBASIOMUI K
HCTIOAHEHHIO BHYTpeHHee apOMTpaKHOe pPemleHHe |...], Takoil OTBeTCTBEHHOCTH
He Hecer"*,

42. B pamxax APyIHX AeA CYABI OTKAa3bIBAAHCH IIPHHSTH AOBOA O TOM, YTO YCAOBHS
[PU3HAHUS U IPUBEACHHUS B MCIIOAHEHHME MHOCTPAHHBIX apOUTPAKHBIX PeLIeHMUI
SIBASIOTCSL 60Aee OOpEMEHUTEABHBIMU 110 CPAaBHEHHIO C TEMH, KOTOPbIE IIPUMEHS-
IOTCSL K BHYTPEHHHM apOuTpakusiM pemenmsim*'. Hamprmep, mBeinapckuit cya

*37S.A. (Belgium) v. B Sociedade Nacional, S.A., Supreme Court of Justice, Portugal, 19 March 2009, XXXVI
Y.B. Com. Ars. 313 (2011).

*80A0 Rosneft (Russian Federation) v. Yukos Capital s.a.rl (Luxembourg), Supreme Court, Netherlands,
25 June 2010, XXXV Y.B. Com. Ars. 423 (2010).

*39A1 Ahram Beverages Company v. Société Frangaise d’Etudes et de Construction, Court of Appeal of Tanta, Egypt,
17 November 2009, 42/42; Omnipol v. Samiram, Court of Appeal of Cairo, Egypt, 30 May 2005, 10/122; Abdel
Wahed Hassan Suleiman v. Danish Dairy and Agriculture Cm.lizer Company, Court of Appeal of Cairo, Egypt,
25 September 200S; EI Nasr Company for Fertilizers & Chemical Industries (SEMADCO) v. John Brown Deutsche
Engineering, Court of Cassation, Egypt, 10 January 2005, 966/73; John Brown Deutsche Engineering v. El Nasr
Company for Fertilizers & Chemical Industries (SEMADCO), 32/119, Court of Appeal of Cairo, Egypt, 6 August
2003, 32/119; United Engineering Industrial v. Mirco Trading SI, Court of Appeal of Cairo, Egypt, 27 July 2003,
7/120.

*OT K. Bulkhandling GmbH v. Meridian Success International Ltd., Court of First Instance, High Court of Hong
Kong Special Administrative Division, 28 November 1990, 1998 No. MP 4765. Cm. Taxxe Shandong Hongri Acron
Chemical Joint Stock Company Limited v. PetroChina International (Hong Kong) Corporation Limited, Court of
Appeal, Hong Kong, 13 June 2011, 25 July 2011 and 11 August 2011, XXXVI Y.B. Com. Ars. 287 (2011).

*1Cm., Hanpumep, Monegasque de Reassurances S.A.M. (Monde Re) v. Nak Naftogaz of Ukraine and State of
Ukraine, Court of Appeals, Second Circuit, United States of America, 15 November 2002, 01-7947, 01-9153.
B arom pemeHHH CYA COeAI/IHeHHbIX IratoB OHPeAeAI/IA, 4uTo HPI/IMeHeHI/Ie AOKTPI/IHBI forurn non conveniens He
cospaeT 60aee 06peMEeHUTEABHBIX YCAOBHIT AASL NHOCTPAHHBIX apOUTPAKHDBIX PelleH ], IOCKOAbKY OHA IIPUMEHNMA
U K BHYTPeHHUM apOUTPaXHbIM PelleHHsIM.
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OIIpEeAEAHA, UTO IIPOBEACHHE YCTHOTO Pa3sOUpAaTEeAbCTBA IIO AEAY O MPH3HAHWH U
[PUBEACHUH B HCIIOAHEHHE MHOCTPAHHOIO apOHTPAXKHOIO pelleHHs He [IPOTHBO-
peunT moAokeHmsiM craTby III, TOCKOABKY Takoe pasbHpaTeAbCTBO MOXeET OBITH
IPOBEAEHO U B CBSI3H C IIPUBEACHHEM B MCIIOAHEHHEe BHYTPEHHEro apOHTpPaKHOIo
pemrenns*?. Anaaornunbiv o6pasoM, cys Coepnnensbix IIlTaToB cues, 4TO TO
00CTOSATEABCTBO, UTO 3aKOHOAATEABCTBO, IPHMEHHMOE K BHYTPEHHUM apOUTpax-
HBIM pelleHHsM, aBTOMaTHYECKH OTPeACAseT MeCTOM HCITIOAHUTEABHOTO IIPOU3BOA-
CTBa TOT OKPYT, B KOTOPOM OBIAO BBIHECEHO apOUTPaKHOe pelleHHe, B TO BpeMs
KaK AAS MHOCTPAHHBIX apOUTPAXKHBIX PelIeHUI TAKOTO IIPABUAA He YCTAaHOBAEHO,
emje He CO3AQ€T "HACTOABKO 60Aee 06pEeMEeHUTEABHBIX YCAOBHMII [[IPU3HAHKS ¥ IIpU-
BEACHIS B HCIIOAHEHHE MHOCTPAHHBIX apOUTPaKHBIX pelleHnuii], 4To6b! [cya Mor]
UTHOPUPOBATD YETKHE [IOAOXKEHHS HAIIMOHAABHOTO 3aKOHOAATEABCTBA PAAM COOAIO-
", TIpu 9TOM CyA 3aMeTHA, YTO B OAOOHOI CHUTYalu CTO-
POHBI MOTYT AOCTHYb AaHAAOTUIHOTO Pe3yABTATa, YKA3aB MECTO apOUTpaXka B CBOEM

AeHII Ayxa cTaTbu 11

COTAAIII€HHH.

*2N. Z. v. I (Romania), Court of Appeal of Basel-Stadt, Switzerland, 27 February 1989, XVII Y.B. CoM. ARB.
581 (1992). B xauectse apyroro mpumepa, cM. Tawke Gouvernement de la Fédération de Russie v. Compagnie Noga
d’importation et d’exportation, Court of Appeal of Paris, France, 22 March 2001, 2001/208101.

*3Canada Inc. (f/k/a Nora Beverages, Inc.) v. North Country Natural Spring Water Ltd., District Court, Eastern
District Pennsylvania, United States of America, 21 October 2002, 02-1416.






Cratba IV

1. AAf moAyYeHHS YIIOMSHYTOTO B IPEAIICTBYIOMeH CTaThbe NPU3HAHUSA 1
MIPUBEACHUS B HCIIOAHEHHE CTOPOHA, HCIpalIMBaoas IPU3HAHNE U ITPHBe-
AeHIe B UCIIOAHEHUe, IIPH ITOAAYe TaKO! IIPOCHObI IPEACTABASIET:

(Z) AOAKHDBIM 06p330M 3aBEPEHHOE IOAAMHHOE ap6I/ITpa>KHOG pemnie-
HUE UAU AOAKHBIM o6pa30M 3aBEPEHHYIO KOIINIO TAKOBOI'O;

b) IIOAAMHHOE COrAallleHUE, YIIOMAHYTO€E€ B CTaTbe II, AN AOAKHBIM
O6PaSOM 3aBE€PEHHYIO KOIIMIO TaKOBOI'O.

2. Ecau apOurpaskHOe pellleHne MAM COTAAIIEHIe H3A0KeHbI He Ha OQUIH-
AABHOM $I3bIKe TOM CTPaHBI, TA€ UCIIPANINBAETCS NPU3HAHUE U IPUBEACHHUE B
HCIIOAHEHHE 3TOTO PelleHts, CTOPOHA, KOTOPas IPOCUT O IIPU3HAHUY U IIPU-
BEACHUH B HCIIOAHEHHE 3TOTO pelleHus, MPeACTaBASeT IepeBOA ITUX AOKY-
MEHTOB Ha Takoi sA3bIK. [lepeBop 3aBepseTcs oPpUIIMaAbHBIM UAK IPUCIKHBIM
IIepeBOAYMKOM HAU AUTIAOMATHYIECKUM MAM KOHCYAbCKMM YYpP@XAEHUEM.

MoarotoBuTenbHble matepuanbl

ITodzomosumervrole mamepuaivt o cratbe IV, npunsroi 8 1958 roay, coaepxarcs
B CAGAYIOIIMX AOKYMEHTaX:

HpOCKZﬂ’l KOHBEHYUU 0 NPUSHAHUU U npueeaeﬂuu 8 UCNoAHeHUe UHOCIPAHHDbLX ap6u—
MpaXscHvlx pemeuuﬁ U 3ame1anus npasumespbcms u opzaﬂusauuﬁ:

o Aoxaap Komurera mo HMCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
Huit: E/2704 u npuaoxeHue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards: Annexes I-II
(3aMeuanus IPaBUTEABCTB M OPraHU3AIIHIL, KACAIOUIMECS MPOEKTa KOHBEHIUU
O NPU3HAHWM U IPHUBEACHUH B HCIIOAHEHHE WHOCTPAHHDBIX apOUTPAKHBIX
pemenmit: mpuaoxenus 1-1I): E/2822; E/CONF.26/3; E/CONFE.26/3/
Add.1.
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Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AeATeAPHOCTb MeKIIPABUTEAbCTBEHHBIX U HeTIPaBH-
TEABCTBEHHDIX OPIaHHM3aLUil B 00AACTH MEXAYHAPOAHOIO TOProBOro ap6Ou-
Tpaka: CBOAHBII AOKAap [enepaabnoro cexperaps): E/CONF.26/4.

Kongepenyus Opaanusayuu O6vedunennovix Hayuii no mexncdynapodtomy mopzosomy
apbumpasy:

HOHpaBKI/I K IPOEKTY KOHBEHIIMH, IPEACTABACHHDbIE IPABHUTEAPCTBEHHBIMH

aeaerarmmamu: E/CONE.26/L.17; E/CONF.26/1L.31; E/CONF.26/L.34.

CpaBHeHMe mpoekTOB, oTHOCSIMXCS K cTaTbsM 111, IV u V npoekTa KoHBeH-
nuu: E/CONF.26/1.33/Rev.1.

AaAbHeilmye MONPaBKK K MPOEKTY KOHBEHLUH, IIPEACTABACHHbIE [IPABUTEAD-
crBeHHbIMU pAeaeranmamu: E/CONFE.26/L.40.

Texcr crareit 111, IV n V npoekTa KOHBEHINH, TIPeAAOKEHHBIN Pa6ouen rpym-
noit III: E/CONE.26/L.43.

Tekcr crareit, npunsitsiii Kondepenrmeit: E/CONFE.26/L.48.

Texcr KoHBeHIMU O IPU3HAHUY U IPUBEACHUH B UCIIOAHEHNE HHOCTPAHHbIX
apOUTPAXKHBIX pelleHUNl, IPUHATHIA, B KA9eCTBE [IPEABAPUTEABHOIO, PEAAK-
nuonnsiM komureroM: E/CONEFE.26/L.61; E/CONF.26/8.

Kpamkue omuemot:

Summary Records of the Eleventh, Twelfth, Thirteenth, Fourteenth,
Seventeenth and Twenty-third Meetings of the United Nations Conference
on International Commercial Arbitration (Kparkue oTueTst 06 opuHHAALA-
TOM, ABEHAALIATOM, TPHHAALIATOM, YeTHIPHAALIATOM, CEMHAALIATOM H ABAALIATh
TperbeM 3acepannsix Koudepennun Opranmsanmun O6bpepnHenusix Harpuit
IO MeXAyHapoAHOMy TOprosomy apburpaxy): E/CONFE.26/SR.11;
E/CONE.26/SR.12; E/CONFE.26/SR.13; E/CONE.26/SR.14;
E/CONE.26/SR.17; E/CONF.26/SR.23.

Summary Record of the Seventh Meeting of the Committee on the
Enforcement of International Arbitral Awards (Kparxuit otder o ceapMom

3aceparny KoMureTa 110 HCIIOAHEHMIO MEKAYHAPOAHBIX apOUTPAKHBIX pelle-
umit): E/AC.42/SR.7.

(Aoxymentsr umerorcs B MaTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarsl, TIpeLjeAeHTHOe TPaBo u 6Gubanorpaduyeckue
CCBIAKHM cM. Takke B HTepHeTe no appecy: http://newyorkconvention1958.org)
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BBeaeHue

1. Crarps IV KonBennun perysupyer ¢popMasbHBIE YCAOBHS, KOTOPbIE AOAKHA
BBIITOAHUTD XOAATANCTBYIOLIAsl CTOPOHA, YTOOBI AOOUTBHCS NPHU3HAHUS U IPHBEAE-
HUS B HCIOAHEHHe ApOUTPaXHOIO pelleHHs B cooTBercTBUM cO crarbein IIL
Ee 1jeAb — obecrednTs IPeAOCTaBACHHE CYAY, KOTOPBIN PACCMATPHBAET XOAATANCTBO
O IPHBEACHHH B HCIIOAHEHHE, HEOOXOAMMBIX AOKA3aTEAbCTB TOIO, YTO CTOPOHA,
XOAATAICTBYIOIasi O NPU3HAHHU U IIPUBEACHHU B HCIIOAHEHHe, 'TIPeACTABASIET
HCTHHHOE IOAOXKeHHe AeA

2. B cooTBercTBuM c obmuMu neasmu KoHBeHuu cratba IV IpHM3BaHA YCTpa-
HUTb HEAOCTATKH GOPMAABHBIX TPeOOBaHMUI, KOTOPbIE XOAATANCTBYIOMIAS CTOPOHA
AOAKHA OBIAQ BBIIIOAHHUTb B PAMKaX IIPEABIAYIINX PEXUMOB AASL OOeCIiedeHusI IpHU-
3HAHUS U [IPUBEACHUS B HCIIOAHEHME apOUTPaKHBIX pelIeHHUI.

3. Kak 06 9T0M roBOpHTCS B APYIUX YaCTSX HacTosumero PykoBoacTBa*™, opHHM
Y3 TAQBHBIX MPEILITCTBAI HA IIyTH [PU3HAHUS U MCIIOAHEHHs PelleHUil A0 IPUHS-
tust KonBeHuyuu 6b1A0 TpeGOBaHME O MOAYYEHUH ABOMHOIO PELIeHHsS Ha [PHBeAe-
Hue B ucioaneHune*. JKenenckast kousenuus 1927 roaa rpe6oBaaa, 4T0651 CTOPOHA,
KOTOpast CCHIAAETCS HA ApOUTPAXKHOE pelleHre UAM TPebyeT ero UCIIOAHEHHUS], TIPeA-
CTaBUAQ, B YaCTHOCTH, "[A]OKyMeHTaAbHbIE MAM HUHbIE AOKA3aTEABCTBA TOIO, YTO B
CTpaHe, IA€ OHO GBIAO BHIHECEHO, pelieHre cTaA0 OKoHYaTeAbHbIM . Ha mpakTuke
B GOADIIMHCTBE CTPAH AOKa3aTEAbCTBO TOTO, YTO PelleHHe SBASETCS OKOHYATEAb-
HBIM, MOTAO OBITh ITOAYIEHO TOABKO ITyTEM ITOAAIM XOAATACTBA O PaspelleHn: Ha
NPHU3HAHUE U IPUBEACHUE B HCIIOAHEHVE B HALIMOHAABHDIX CYAAX, U, CAEAOBATEABHO,
CTOPOHBI, XOAATaICTBOBABIIKE O IPUBEACHUH B MCIIOAHEHUE apOUTPAXKHOIO pele-
HUSI, AOAXKHBI OBIAU IIPEAOCTaBHTb AOKA3aTEABCTBA HAANYUS HCIIOAHHTEABHOTO
peLIeHNs B OTHOLIEHNH AAHHOIO apGUTPAXXHOTO pPelleHUs B CTPAaHE HAXOXACHUS
apburpaxa*®. TToMMMO AOKa3aTeAbCTBa OKOHYATEABHOIO XapakTepa apOuTpax-
Horo pemenus YKenesckast kouBeHIus 1927 ropa Tpe6oBaAa OT XOAATANCTBYIOLIEH

**Emilia Onyema, Formalities of the Enforcement Procedure (Articles III and IV), B: ENFORCEMENT OF ARBI-
TRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE
597, 605 (E. Gaillard, D. Di Pietro eds., 2008).

#5Cwm. raaBy PykoBoactsa, mocssmenHyio cratbe V (1)(e), myHKrsr 2—4.

#6Cwm. Jan Kleinheisterkamp, Recognition and Enforcement of Foreign Arbitral Awards, B: Max PLaNcK ENcCy-
CLOPEDIA OF PUBLIC INTERNATIONAL Law, paras. 9-12 (www.mpepil.com/, last updated 2008); Dirk Otto,
Article IV, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY
oN THE NEw York CONVENTION 143, 145 (H. Kronke, P. Nacimiento et al. eds., 2010).

7 Crarps 4 XKenesckoit kouBeHnmu 1927 ropa.

#8Dirk Otto, Article IV, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEW YORK CONVENTION 143, 145 (H. Kronke, P. Nacimiento et al. eds., 2010); Reinmar
Wolff, Commentary on Article IV, B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 207, 209 (R. Wolff ed., 2012).
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CTOPOHBI IPEACTABACHHSI U APYTHX Pa3AMYHBIX AOKyMeHTOB™’. B pesyabrare Ha
CTOPOHY, XOAATafCTBOBABINYIO O IPU3HAHHU U IIPUBEACHHU B HCIIOAHEHHe apbu-
TPA)XHOTO PeIleHHs], AOXKHAACH Cepbe3Hasl Harpyska.

4.  Hbio-lopKckast KOHBEHIIMSI OTMEHHAA TPeOOBaHUe O TOM, YTOOBI XOAATAHCTBY-
IOIfasi CTOPOHA IPEACTABASIAA AOKA3aTEABCTBO OKOHYATEABHOIO XapakTepa apbu-

TPOKXHOILO pelleHMs. XOTS B IePBOM IpoekTe cTaTbu IV OBIAM IIpHBEAEHDI

TpeboBaHuUsL, BecbMa 0An3Kue K TpeboBanusm JKenesckoit konBeHnun 1927 ropa®’,

B XOA€ NEPeroBOpOB OT 3TOM MAEM OTKAa3aAMCh. BrepBble ¢ aTOi MHHIIUATHBOM
BBICTYIIHA AeAeraT u3 HupepAaHAOB, KOTOPDIH OTMETHUA, YTO IPEAbSIBASIEMOe K X0AQ-
TAFICTByIOLIeil CTOpOHe TpebOBaHME AOKA3BIBATh, UTO APOUTPAKHOE pelleHHe
HOCUT OKOHYATEABHBIN XapaKTep HAM 4TO €ro HCIIOAHEHHe He OBIAO IIPHOCTa-
HOBAEHO CYAOM B CTpaHe, TA€ OHO OBIAO BBIHECEHO, O3HadYaeT TpebOoBaHMe O AOKa-

3bIBAHHUH HETAaTUBHBIX q?aKTOB, H, COOTBETCTBEHHO, 3TO AOXMTCsI CEPbE3HBIM

451

OpeMeHeM Ha XOAATANCTBYIOWYI0 CTOpoHy™ . Aeaerar us HupepAaHAOB IpeAAOKHA

IPeAYCMOTPETD, YTOObI XOAATANCTBYIOMasl CTOPOHA IPEAOCTABASAA TOABKO apbu-
TpaxkHOe pelleHue U apbuTpaskHoe coraamenue (4, B COOTBETCTBYIOIMMX CAYUasX,
X [IepeBOp,), U TIePeHeCTH GpeMsl AOKa3bIBAHKS TOTO, UTO apOUTPAKHOE peleHHe
He SIBASIETCSL OKOHYATEABHBIM B CTPaHE HAXOXKAEHHs, HA CTOPOHY, BHICTYIAIOILYIO
IPOTHUB [PU3HAHUS U NPUBEACHUS B HCIIOAHEHHE pelleHus. B xoae meperoBopos
APYTHe AeAeTaliiH IIoAAepIKaAd IpepsokeHre Hupepaanaos*?, 1 B OKOHYATEABHOM
BapuaHTe cTaThu [V Tpe6oBaHue 0 TOM, YTOGBI XOAATANCTBYOLast CTOPOHA IPEAO-
CTaBASIAA AOKA3aT€AbCTBO OKOHYATEABHOIO XapaKTepa apOUTPaKHOIo pelleHus,
6bIAO B KOHEUHOM CueTe OTMeHeHO™:.

#9Cwm. crarbio 4 (3) XKemesckoit komBenmmu 1927 ropa (06;{3blBalomy10 XOAATaHCTBYIONYI0 CTOPOHY
[PEACTAaBUTb AOKYMEHTBI, IIOATBEPXKAAIOIINE, B YAaCTHOCTH, 9YTO BBIIOAHEHBI IIPEABAPUTEABHbBIE YCAOBH,
npesycMoTpenHsle B cratbe 1(a) u (c), koTopas, B cBOIO 0depeab, TpeGyeT, uTo6b! "pemmenne GbiA0 BHIHECEHO B
COOTBETCTBHY C AOTOBOPEHHOCTBIO 06 apOUTpasKe, SBASIONIENCS ACFICTBUTEABHOI 110 IPUMEHUMOMY K Heil 3aKOHYy,"
1 4T06B! "permenie GBIAO BBIHECEHO apOUTPAXKHBIM CYAOM, IIPEAYCMOTPEHHBIM AOTOBOPEHHOCTHIO 06 apOuTpaske
HAN y‘{Pe)](AeHHbIM B HOPﬂAKe, COrAaCOBaHHOM CTOPOHHMH, U B COOTBETCTBUU C 3aKOHOM, peryAI/[PyIO].[U/IM
ap6uTpaxHyio mpoteaypy").

*5%TTodz0mosumenvrvie mamepuaist, Kondepenmmsa Opranusanun O6besnennbrx Haruil o MexXAyHapoAHOMy
TOproBoMy apbuTpaxy, Aokaap Komurera IO MCIIOAHEHMIO MEXAYHAPOAHBIX apOUTpaxHbIX pemennit, E/2704,
E/AC.42/4/Rev.1, npuaoxenue, cTp. 2-3.

*S1Todz0mosumervrvie mamepuass, United Nations Conference on International Commercial Arbitration,
Recognition and Enforcement of Foreign Arbitral Awards, Comments by Governments on the draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/3/Add.1, para. 7.

*52TTodz0mosumenvrvie mamepuass, United Nations Conference on International Commercial Arbitration,
Summary Record of the Twelfth Meeting, E/CONF.26/SR.12, p. 4; nodzomosumesvtvie mamepuarsi, United
Nations Conference on International Commercial Arbitration, Summary Record of the Seventeenth Meeting,
E/CONE26/SR.17, p. 2.

453910 6120 pacieneno Kak "pesoatonus’ 1 "0AHO U3 rAaBHbIX AocTikenuit Hpio-Hopkckoit konsenimu”, Cu.
ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciAL INTERPRETATION (1981), 247; Emmanuel Gaillard, The Relationship of the New York Convention with
Other Treaties and with Domestic Law, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 69, 87 (E. Gaillard, D. Di Pietro eds., 2008).
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S. B cootsercrBuu co crarbeit [V (1) cTOpoHa, XoAaTailcTByIOmas O IPU3HAHUM
U IIPUBEAEHHH B HCIIOAHEHHE apOUTPAKHOTrO pelleHNs], AOAKHA IIPEACTABUTD CYAY,
paccMaTpUBAIOLIEMY TAKOE XOAATANCTBO, ABA AOKYMEHTA: AOAXKHBIM 06pasoM 3aBe-
peHHOE TIOAAMHHOE apOUTpPaskHOE peleHne (MAN ero AOAXKHBIM 06pa3oM 3aBepeH-
HYIO KOIIMIO) U IOAAMHHOE COTAQIIEHHE, yIIOMsIHyToe B crarbe 11 (MAM ero AoAKHbIM
06pa3oM 3aBepeHHyI0 Komuio). B coorerctBuum co crarveit IV (2), ecan st ABa
AOKYMEHTa U3AOXKEHBI He Ha OQUIIMAABHOM SI3bIKE TOM CTPAHbI, TA€ HCIIPANIUBALTCS
[pU3HAHUE U IIPUBEACHIE B HCIIOAHEHKE 9TOr0 apOUTPAXXHOIO pelleHus, CTOPOHa,
KOTOpas IPOCUT O IIPU3HAHUH U IIPUBEAEHUH B MCIIOAHEHHE 3TOTO PelleHMs, IPeA-
CTaBASIeT NePEBOA 3TUX AOKYMEHTOB.

6. Takum o6pasom, B cTarbe IV KoHBeHIMN BBIABUraeTCsI TOPa3A0 MeHbIIE Tpe-
6oBanuit o cpaHeHuto ¢ JKenesckoit kouBeHnuert 1927 ropa. Tem camsmm Kon-
BEHIIUS MCKAIOYaeT HeHY>KHble pOpPMAABHOCTH U TapaHTHPYeT KaK MOXKHO Ooaee
OllepaTHBHOE IIPH3HAHNE U IPUBEACHHE B HCIIOAHEHHE HHOCTPAHHBIX apOUTpax-

HbIX permeHui*™.

AHanu3
06wue NpuHLUNBI

A. Tpaso prima facie Ha npu3HaHue
W NpuUBEAEHNE B UCNONHEHME

7. TIlo muenwuro HaITMOHAADBHBIX CYAOB, KaK TOADBKO XOAaTafICTByIOHlaH CTOpOHa
IIpEeACTaBHAAd AOKYMEHTDI, YKa3aHHbIE B CTaTbe I\], CUHTAETCH, YTO OHa IIOAYyYIHAQA
IIpaBoO prima facie Ha TNPpU3HAHME M MCIIOAHEHHE 3TOI'O PEIIeHM.

8. Hanpumep, AneaasiIIMOHHBIN CyA AHTAMM M Y2AbCAa ITOCTAaHOBHA, YTO, KaK
TOABKO CTOPOHA, XOAQTAHCTBYIOIAsl O IPU3HAHUU HAW IPUBEACHUU B UCIIOAHEHUE,
IPEACTaBHAR, B COOTBeTCTBUH co cTatbeil 102 (1) 3akoHa 06 apburpaxe 1996 ropa
(xoTopbrit mpuaaeT cuay ctathe [V KoHBeHIMM), AOAKHBIM 06Pa30M YAOCTOBEpEH-
HbII TIOAAUHHDIN 9K3eMIIASIp apOUTPKHOIO PeIleHHs. HAU €TI0 AOAKHBIM 00pasoM
3aBEPEHHYIO KOIIHIO, 2 TAKKE IIOAAMHHDIN K3EMIIASIP apOUTPAXKHOIO COTAALICHUS
HAH €r0 AOAKHBIM 0Opa3oM 3aBepeHHYIO KOIIMIO, OHA IIOAyYaeT IpaBo prima facie
Ha IIPU3HAHNeE U NpHBeAeHUe B ucrmoaHeHune* . TTocae 9TOro, MO MHEHUIO AQHHOTO

454 Caeayer ormernTs, aTo B 2006 roay B crarsio 35 (2) Tunosoro saxona FOHCUTPAA o MexAyHapoAHOM
TOPrOBOM apOuUTpaxke, KOTOpasi SBASETCS 3epKaAbHbIM OTpaxenneM crarbu IV KouBeHuuu, Gbiav BHeceHbI
U3MEHeHHs, C TeM 4TOOBI CAeAaTh GoAee AMOepaAbHbIME (OpPMaAbHbIE TPeGOBaHMS: "AOAKHBIM 06pasoM
YAOCTOBEPEHHBII IIOAAMHHBIN 9K3eMIIASIP" HAH "AOAKHBIM 00Pa3oM 3aBepeHHas! KOMHs' apOHTPAKHOTO peleHs st
6oAbie He TPeOYIOTCS, PABHO KaK OOAbIIE He TpebyeTcs U IPeACTABACHHE KOIMMH APOUTPKHOIO COTAAIIEHHS.

#55Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.
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CYAQ, B TIPU3HAHUH H UCIIOAHEHUH MOXKET OBITh OTKA3aHO TOABKO B TOM CAy4Yae, eCAU
CTOPOHA, BBICTYTIAIONTAsI IIPOTUB NPU3HAHUSA U IPUBEACHI B ICIIOAHEHHE, AOKAXKET,
YTO AQHHAs CUTYallMs IIOAIIAAAeT IoA AeicTBue cTarbu 103 (2) 3akoHa 06 apbu-
Tpaxke (koTopas mpsmo Bkatouaer crarbio V (1) Komsenmwmm u $popmyanposka
KOTOpO1 3KBMBaAeHTHa 310l crarbe)*. Kaccayuonusiit cyp Mraann To4HO Tax Ke
[IOCTaHOBHUA, YTO OpeMs, BO3AaraeMoe Ha CTOPOHY, XOAQTANCTBYIOINYIO O IIPHBeAe-
HHUU B HCIIOAHEHHe, OTPAaHUYMUBAETCS [IPEACTABACHHEM AOKYMEHTOB, HEOOXOAMMBIX
B COOTBETCTBHU cO cTaTbell IV, mocae 4ero BO3HMKAeT IPE3yMIIIIHI BO3MOXHOCTH
[pPUBEACHNS APOUTPAXKHOIO pelleHus B HCIOAHeHHe'. AHAAOTMYHOIO IOAXOAR
IIPHAEPXKHBAAUCD U CYABI APYTHX TOCYAApPCTB, B TOM umcAe Smonmu, Mcmanuu n

Coeannenspix IIItaTos*®.

B. WcuepnbiBatowmii nepeyeHb TpebGOBAHMIA

9. B crarpe IV (1) ykasaHbl ABa AOKyMeHTa, KOTOPble XOAATaNCTBYIOMasi CTOPOHA
AOMAKHA ITPEACTABUTH CYAY, PACCMATPUBAIONIEMY XOAATANCTBO, AAS NPU3HAHMA U
[PHBEAEHIS B MCIIOAHEHHE apOUTPAKHOTO pelleHHs: AOAKHBIM 06pa3soM 3aBepeH-
HOE TIOAAMHHOE ap6uTpakHoe pemeHre (AU IO AOAKHBIM 06Pa3oM 3aBepeHHYIo
KOIIMIO) M MOAAMHHOE COTAQIIeHHe, YHoMsHyToe B cTaThe 11 (MAM ero AOAKHBIM
06pa3oM 3aBEPEHHYIO KOIIMIO). AMIIb B HEMHOTHX CAY4asiX PacCMaTPUBAACS BOTIPOC
O TOM, ABASIIOTCS AM AOKYMEHTSI, yoMsHyThle B cTatbe IV (1), n, B coorBeTcTBYy-
JOIIMX CAY4YasiX, UX IIepeBOA eAMHCTBEHHBIMU AOKYMEHTaMH, KOTOPbIe AOAKHA ITPeA-
CTaBUTb XOAATACTBYIOLIASl CTOPOHA, AAS TOTO YTOOBI AOOUTHCS MPH3HAHUS HAM
IIPUBEACHUS B UCIIOAHEHHE.

10. BOABIIMHCTBO CYAOB BBIHOCHAM IIOCTAHOBAEHHS, COTAACHO KOTOPBIM AOKY-
MEHTbI, HeOOXOAUMbBIE B COOTBETCTBHH CO CTarbeil IV, SBASIOTCS eAMHCTBEHHBIMU
AOKYMEHTaMH, KOTOPbIE AOAXKHA IIPEACTABHTD XOAATANCTBYIONasl CTOPOHA, AASI TOTO
4TOOBI AOOUTHCS NPUSHAHUS ¥ IPUBEACHUS B HCIIOAHEHHE apOUTPAXKHOIO pelie-
must. Hanpumep, Kaccanmonnsiit ¢y, Mtaauu mocTaHOBUA, 9TO B COOTBETCTBHH CO
crarbeit IV cTropoHa, AOOHBAIOIASICS IPUBEACHHS B HCIIOAHEHHE, AOAXKHA [IPEACTA-
BUTb TOABKO IOAAMHHBIA 9K3eMIIASP ApOMTPAXKHOIO pelIeHHs M apOUTpasKHOe
coraamenune®™’. AnaroruansM 06paszom, Bepxosusiii cyp VcnaHuu mocTaHOBUA, 9TO

456Tbid.

“TWTB—Walter Thosti Boswau Bauaktiengesellschaft v. Costruire Coop. srl, Court of Cassation, Italy, 7 June
1995, 6426.

458Cm., manpumep, Buyer v. Seller, High Court of Tokyo, Japan, 27 January 1994, XX Y.B. Com. ARB. 742
(1995); Cominco France S. A. v. Soquiber S. L., High Court of Justice, Spain, 24 March 1982, VIII Y.B. Com. ARB.
408 (1983); Czarina, L.L.C. v. W.E. Poe Syndicate, Court of Appeals, Eleventh Circuit, United States of America,
4 February 2004, 358 F.3d 1286. Cwm. Taoke ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CON-
VENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 247-48; Emilia Onyema, Formalities of the
Enforcement Procedure (Articles Il and IV), B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNA-
TIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 597, 605 (E. Gaillard, D. Di Pietro
eds., 2008).

*9Tortora Amedeo v. Tolimar S.A., Court of Cassation, Italy, 27 June 1983, 4399, X Y.B. Com. ARB. 470 (1985).
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crarbst IV Tpebyer OT CTOPOHBI, AOOUBAIOIIENCS IIPUBEACHNSI B HCIIOAHEHUE, TIPEA-
CTaBHUTH IIPH MOAAYE XOAATAFICTBA TOABKO apOUTPAKHOE pelleHre U apOUTPasKHOe
coraamenue. Ilo muenuio BepxosHoro cypa Vcmamuu, AOIOAHMTEAbHbBIE AOKY-
MEHTBI MOTYT OBITb IIOAQHBI B OTBET HA AIOOBIe BO3PaXKEHMS, BBIABUHYTbIE CTOPO-
HOM, KOTOpas BBICTYIAeT IIPOTHUB IIPUBEACHHS B HCIIOAHEHME, HO TOABKO IIOCAE
TOTO, KaK OHM 661 BHIABUHYTHI . BepxoBHbI1 cyp I'pernu Takoke OATBEPAMA, YTO,
AASL TOTO YTOOBI AOOUTHCSI IIPUBEACHNS B HCIIOAHEHHE, XOAATAMCTBYIOINast CTOPOHA
AOAXHA TOABKO IIPEACTABHTH AOKYMEHTBI, YIIOMSIHYThIe B cTaTbe [V*¢!. Cyapl Apyrux
roCyAapcTB — B ToM urcae ABcTpun, Mekcuku u HupepAaaHAOB — AefiCTBOBaAM aHa-
AOTHYHBIM 06paszom’®.

11. B xope paspaborku crarsu IV OBIAO BHECEHO IpepAOKeHHe MOTPebOoBaTh OT
XOAATaHCTBYIONEN CTOPOHBI — KaK M B COOTBeTCTBHU C JKeHeBCKOM KOHBeHI[Hei
1927 ropa — mpeACTaBUTD AOIIOAHHTEABHbIE "AOKYMEHTAAbHBIE U HHbIE AOKA3aTEeAb-
cTBa", AASI TOTO 9TOOBI IOAYYHTH IIPABO HA IIPU3HAHKE U [IPUBEACHHUE B HCIIOAHEHNE
apOUTPaKHOTO pemenm““. 910 mpepAOKeHHEe ObIA0 OTKAOHEHO. TakuM 00pa3om,
SICHO, 4TO paspaborTunky KOHBEHIMK pacCMaTpHBaAU BO3MOXKHOCTb YCTAaHOBAEHMS
Tpe60BaHI/I$I O IPEACTABACHMM XOAATAMCTBYIOMEH CTOPOHOM AOIMOAHHMTEABHBIX
AOKYMEHTOB M OAHO3HAaYHO OTBEPTAH €e.

12. KoMMeHTaTOpPbI IOATBEPAVAY TO IIOHMMAHIE, YTO AAS TIPH3HAHUS U IIpHBe-
AEHIS B HCIIOAHEHMe apOUTPaXXHOTO pelleHNs XOAATANCTBYIONIAs CTOPOHA AOAXKHA
IPEACTaBHUTh TOABKO AOKYMEHTBI, [IepeUrCACHHbIe B cTarbe [V*%*,

4601 Management A/S (Denmark) v. ]. Garcia Carridn, S.A. (Spain), Supreme Court, Civil Chamber, Spain,
28 March 2000, 1724 of 1998, XXXII Y.B. Com. Ars. 518 (2007).

461Cm. Supreme Court, Greece, 1973, Case No. 926, 1 Y.B. Com. ArB. 186 (1976). Cm. Taxxe Court of Appeal
of Athens, Greece, 1972, Case No. 2768, 1 Y.B. Com. ArB. 186 (1976).

462Cy. Supreme Court, Austria, 21 February 1978, X Y.B. Com. ARrB. 418 (1985); Presse Office S.A. v. Centro
Editorial Hoy S.A., High Court of Justice, Eighteenth Civil Court of First Instance for the Federal District of
Mexico, Mexico, 24 February 1977, IV Y.B. Com. ARrB. 301 (1979); Palm and Vegetable Oils SDN. BHD. v. Algemene
Oliehandel International BV., President of the Court of Utrecht, Netherlands, 22 November 1984, XI Y.B. Com.
ARs. 521 (1986). B oTHONIeHHM MHEHMS MeHbIIMHCTBA, B COOTBETCTBHU C KOTOPBIM OTKa3 B NPH3HAHUU U
[IPUBEACHHH B UCIIOAHEHHE MOXKET GBITh 060CHOBAH HEIPEAOCTABACHHEM AOIIOAHHTEABHDIX AOKYMEHTOB, TAKUX KaK
CBUAETEABCTBO TOTO, YTO aPOUTPAKHOE PelleHHe BCTYIMAO B CHAY, HAU IPUMEHNMbIe apOUTPaKHbIE IPABUAQ, CM.,
coorsercrBeno, ECONERG Ltd. v. National Electricity Company AD, Supreme Court of Appeal, Civil Collegium,
Fifth Civil Department, Bulgaria, 23 February 1999, 356/99, XXV Y.B. Com. ARB. 641 (2000); Glencore Grain
Ltd. v. TSS Grain Millers Ltd., High Court of Mombasa, Kenya, S July 2002, Civil Suit No. 388 of 2000, XXXIV
Y.B. Com. ARB. 666 (2009).

*3Cum. nodzomosumervrvie mamepuasst, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONF.26/SR.17, pp. 6-7 (BbIABHIaroCh HpesAOXKeHHe
mOTPe6OBaTh OT XOAATAFCTBYIOLIEN CTOPOHBI IPEACTABACHUS "AOKYMEHTAABHBIX M UHBIX CBHAETEABCTB, AASL TOTO
4TO6bI AOKA3ATD, YTO YCAOBHS], H3AOKEHHDIE B HIDKECACAYIOUX CTAThAX, GBIAM BHITOAHEHHI").

464Cm. Emilia Onyema, Formalities on the Enforcement Procedure (Articles III and IV), B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRAC-
TICE 597, 605 (E. Gaillard, D. Di Pietro eds., 2008); Dirk Otto, Article IV, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 143, 148
(H. Kronke, P. Nacimiento et al. eds.,, 2010); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION
CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 248 (1981).
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C. MoryTt nu xopataicTayiolmMe CTOPOHbI NpeacTaBUTh
HEKOTOpPble, @ He BCE [LOKYMEHTbI, yKa3aHHble B cTaTbe IV

13.  Crarps IV npepycMaTpuBaeT, YTO XOAQTANCTBYIOMIAS CTOPOHA "TIpeAcTaBAsieT”
yKa3aHHbIE B Heil AOKYMEHTHL. B CyAax BOSHHKaA BOIIPOC, AOASKHA A XOAATAMCTBY-
OIjasi CTOPOHA CTPOTO COOAI0AATH TpebOoBaHMs cTaThby [V HAHM JKe MOXXHO IpHMe-
HATb 60Aee THUOKUI ITOAXOA,.

a. JlokymeHmbl, KOHKpemMHO yKa3aHHele 8 cmamse IV (1)

14. Vmeromuecs IpuMepbl U3 MPELeACHTHOTO IIPaBa [OKA3bIBAIOT, 4TO HEKOTOPBIE
CYABI HACTaMBaAM Ha IPEACTABACHUU XOAATAICTBYIOIeil CTOPOHOI BCeX AOKYMEHTOB
B TOM BHA€, KaK 9TO yKa3aHo B cratbe IV (1), B TO BpeMs Kak ApyrHe IPH3HABAAU
Y IPUBOAMAM B MCIIOAHEHHE apOUTPaXHOe pellleHue, HeCMOTPS Ha TOT QaKT, UTo
XOAATANCTBYIONAs CTOPOHA He TPEACTABASIAA AOAKHBIM 06Pa3oM YAOCTOBEpeHHBbII
TIOAAMHHBIi 9K3EMIIASP apOUTPAXKHOTO PEIleH s HAU TIOAAMHHBI 9K3eMIIAIp ap6u-
TPaXKHOTO COTAAIIEHHS (MAM MX AOAKHBIM 06Pa3soM 3aBepeHHble KOIIHH).

15. B HEKOTOPBIX CAydYasxX CYAbl OTKAa3bIBAAM B HCIIOAHEHHH apOUTPaKHOIO
pelleHus BBUAY HETIIPEACTABACHHUS XOAATANCTBYIOIEN CTOPOHOM OAHOTO UAX oboux
AOKYMEHTOB, HeOOXOAMMBIX B cooTBercTBuu co crarbeit IV (1). Hampuwmep,
UTAABSIHCKUE CYABL OTKAOHSIAM IIPOCHOBL O IPU3HAHUY U IIPUBEACHHUN B HCIIOAHE-
HYe Ha TOM OCHOBAaHUH, YTO XOAATANCTBYIOIasl CTOPOHA He [IPEACTABHAA AOAKHBIM
06pa3oM yAOCTOBEPEHHbIN IKIEMIIAIP APOUTPAKHOIO pelleHNs HAU 3aBepPEeHHOe
apburpaxxnoe coraaumenue*®. Touno Tax sxe Bepxosusiit cys Mcrmanuu orkasaa B
HCIIOAHEHHH, KOTAQ XOAQTANCTBYIOLIAsl CTOPOHA He IIPEACTABUAA AOKYMEHTBI, Ilepe-
qrcAeHHbIe B cTaThe IV. B 0AHOM cAyYae mpuBepaeHMe B UCIIOAHEHHE He GBIAO IIpe-
AOCTaBAEHO, IIOTOMy 4YTO XOAQTAlCTBYIOIasi CTOPOHA He IIPEACTAaBHAA
apburpaskHoro coraamenus, ynomsuyroro B cratbe 1V (1)(b) Kousenuuu'®.
B Apyrom caydae cya OTKa3aA B IPUBEACHHH B HCIIOAHEHHE, [IOCKOABKY, BOIIPEKH
TpeGoBaHMAM CTaTb IV, XOAATANCTBYIOmAs CTOPOHA IIPEACTABMAA He3aBepeHHbIe
U He YAOCTOBEPEHHbIE AOAKHBIM O6Pa3sOM 9K3eMIIASPHI apOUTPAXKHBIX PelleHHI],
a TaKoKe He IpeAcTaBrAa ap6urpaxkHoro coraamenusa*®’. Cyapt Kurtas*® u Coeau-

4SJassica S.A. v. Ditta Polojaz, Court of Cassation, Italy, 12 February 1987, 1526, XVII Y.B. Com. ArB. 525
(1992). Cwm. raxxe Israel Portland Cement Works (Nesher) Ltd. v. Moccia Irme SpA, Court of Cassation, Italy,
19 December 1991, 13665, XVIII Y.B. Com. ArB. 419 (1993); Globtrade Italiana srl v. East Point Trading Ltd.,
Court of Cassation, Italy, 8 October 2008, 24856.

*Glencore Grain Limited (United Kingdom) v. Sociedad Ibérica de Molturacion, S.A. (Spain), Supreme Court,
Spain, 14 January 2003, 16508/2003, XXX Y.B. Com. ARB. 605 (2005).

47 Satico Shipping Company Limited (Cyprus) v. Maderas Iglesias (Spain), Supreme Court, Civil Chamber, Spain,
1 April 2003, 2009 of 2001, XXXII Y.B. Com. ArB. 582 (2007).

**Hanjin Shipping Co.,, Ltd. v. Guangdong Fuhong Oil Co,, Ltd., Supreme People’s Court, China, 2 June 2006,
[2005] Min Si Ta Zi No. 53; Concordia Trading BV. v. Nantong Gangde Oil Co., Ltd., Supreme People’s Court,
China, 3 August 2009, [2009] Min Si Ta Zi No. 22.
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HenHsbIx [IITaroB*” Takke OTKa3bIBAAU B IPHBEACHHH B UCIIOAHEHHUE B TEX CAyYasiX,
KOTAQ OAHA U3 CTOPOH He IPEACTABASAA KAKOM-AHMOO AOKYMEHT B COOTBETCTBHU
¢ TpeboBaHmIMHU craThu IV.

16. IIIBefirjapcKiie CyAbl IPHAEPKHBAAUCH OOAee THOKOIO MOAXOAQ M B TEX CAy-
4asxX, KOTAQ XOAQTANCTBYIOIasi CTOPOHA He MOTAA IIPOAEMOHCTPUPOBATD, YTO MOA-
AMHHOCTb COOTBETCTBYIOIETO AOKYMEHTa ObIA AOAKHBIM 00PasoM YAOCTOBepeHa
HAM YTO OH OBIA 3aBEPEH B YCTAHOBACHHOM IIOPSIAKE, CYMTAAM, YTO [IPUBEACHHUE B
HCIIOAHEHHE CACAYeT OCYLIeCTBUTD, ECAM CTOPOHA, BHICTYIAIONIAsI IPOTHUB IPU3HA-
HUS M UCIIOAHEHHs, He OCIIAPUBAET MOAAUHHOCTD 9TOro AokymenTta'’’. B pApyrom
Aeae, paccmarpuBaBmeMcst B Kommepueckom cyae Llopuxa, cya BbIHEC peleHHe O
IPUBEAEHUH B HCIIOAHEHUE, HECMOTPSI Ha TOT $aKT, YTO XOAATANCTBYIOINasi CTOPOHa
[peACTaBHAQ He3aBepeHHy $poToKomuio apburpaxHoro pemenus’’'. Cya mocra-
HOBHA, 9TO K $OPMaABHOMY TPe6GOBAHIIO, KACAIOLIEMYCS IPEACTABACHHS AOKYMeH-
TOB, He CA€AYeT IIOAXOAUTb CAHMIUIKOM CTPOIO, €CAU YCAOBHS AAS HPUBHAHHS He
OCITApUBAOTCS U He BBI3BIBAIOT COMHEHHIL

17. Apyrue CyAbl BbIHOCHAW peLIEHUS O [PHBEACHUM B UCIOAHEHHE, HECMOTPSI
Ha TOT $aKT, YTO XOAATANCTBYIOIAs CTOPOHA He IIPEACTABASIAA TIOAAMHHOIO 9K3€M-
HAsIpa  apOUTPAXKHOTO COTAANIEHHS (MAM €ro AOAKHBIM 06pasoM 3aBepeHHYIO
KOI‘[I/IIO). ITpu atom cyppr I'epMaHuU 4acTO MCXOAMAM U3 HAAMYMS IIpaBa Ha 6oace
GAATONPUSATHBIN peXkuM, 0 KOTOpoM rosopurcst B crarbe VII (1)*?, cumras, 4o
XOAQTANCTBYIOIEN CTOPOHE HET HEeOOXOAMMOCTH IIPEACTaBASTH apOUTpakHOe
coraamenue B coorsercTsun co crarbeit IV (1)(b), mockoabky BHyTpeHHee 3aKo-
HopaTeAbCTBO [epManuu aToro He Tpebyer.

b. [okymeHmsl, ykaszaHHble 8 cmamee IV (2)

18.  Cyabl HHOTAA IIPOSIBASIIOT TMOKHI ITOAXOA B OTHOIIEHHH COAEPXKAIErocs B
cratpe IV (2) TpeOOBaHHUS O TOM, YTO XOAATANCTBYIOMAsl CTOPOHA MIPEACTABASIET
IepeBoA AOKYMEHTOB, YKa3aHHbIX B crarbe IV (1) Hampumep, roasanackue cyabt
CYHMTAIOT IIePeBOA HEHY>KHBIM, €CAH COOTBETCTBYIOIINE AOKYMEHTbI COCTaBACHBI Ha

*9Cwm. Czarina, L.L.C. v. WE. Poe Syndicate, Court of Appeals, Eleventh Circuit, United States of America,
4 February 2004, 358 F.3d 1286; Guang Dong Light Headgear Factory Co. v. ACI Int’l, Inc., District Court, District
of Kansas, United States of America, 10 May 2005, 03-4165-JAR.

*70Commercial Court of Ziirich, Switzerland, 20 April 1990, 21, XVII Y.B. Com. ARB. 584 (1992); Inter Mari-
time Management S.A. v. Russin & Vecchi, Federal Tribunal, Switzerland, 9 January 1995, XXII Y.B. CoMm. ARB.
789 (1997); Federal Tribunal, Switzerland, 4 October 2010, 4A 124/2010; Federal Tribunal, Switzerland,
10 October 2011, SA_427/2011.

*'Commercial Court of Ziirich, Switzerland, 20 April 1990, 21, XVII Y.B. Com. ArB. 584 (1992).

#72Cm. Bayerisches Oberstes Landesgericht [BayObLG], Germany, 11 August 2000, 4 Z Sch 05/00; Oberlan-
desgericht [OLG] Miinchen, Germany, 15 March 2006, 34 Sch 06/05; Kammergericht [KG], Germany, 10 August
2006, 20 Sch 07/04; Oberlandesgericht [OLG] Celle, Germany, 14 December 2006, 8 Sch 14/0S; Oberlandes-
gericht [OLG] Miinchen, Germany, 23 February 2007, 34 Sch 31/06. Boaee moapo6HO B3auMOCBS3b MeKAY
crarbsivu IV 1 VII paccmarpuBaercs B raaBe PykoBoacTsa, mocesmensoi cratbe VII, myskTsr 36-38.
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A3bIKe, KOTOPBIIL OHU MOHMMAIOT'>. B AeAe, KOTOpOe paccMaTpuBaA OKPY)XHOM! CYA
AmcreppaMa, XOAQTAICTBYIOIAsi CTOPOHA IIPEACTABHAA 3aBePeHHble KOIMU ap6u-
TPXXHOTO PeLIeHHs U apOUTPAXKHOTO COTAAIIEHHs, KOTOPbIe OBIAM COCTAaBAEHBI Ha
AHTAMICKOM SI3bIKE, HO He IPEACTABHAA UX IIEPEBOADL HA TOAAAHACKHI s13bIKY . Cya,
OTMETHUB, YTO OH AOCTATOYHO XOPOLIO BAAAEET AHTAMICKUM SI3BIKOM, He ITOTpe6oBaA
IPEACTABAGHUS II€PeBOAA U IPHIIEA K BBIBOAY, 4TO TpeboBamus crarsu IV
BBIITOAHEHBI",

19. Hopexckuil Cya Takxe IOCTAaHOBHA, YTO BBHAY TOTO (akTa, 4TO OH AOCTa-
TOYHO XOPOIIO BAAAGET S3BIKOM, Ha KOTOPOM COCTaBACHO apOUTPAKHOE pellleHHe,
HHUKAKO¥ HEOOXOAUMOCTH B IIPEACTABACHHH €TI0 MepeBopa HeT'’s,

20. Kaxk 1 B cAy4ae AOKyMEHTOB, HEOGXOAMMbIX B COOTBETCTBUH co cTarbeit IV (1),
cyabt Tepmanuu onmpaanch Ha moaoxenus crarbu VII (1) Konsenruu u aeaanu

BBIBOA O TOM, 4YTO XOAaTaﬁCTByIOHlefI CTOpOHE HE€ HYXXHO obecreynBarh IIEPEBOA,

AASL TOrO 4TOOBI ee mpockba 6piaa coureHa mpuemaemoir’’’. TodHO Tak ke OHM

CYUTAAM, Y9TO B TeX CAyYasX, KOIAA IIePeBOA IIPEAOCTABASIETCS, TPeOOBaHIS
cratpu IV (2), Kacamomuecs HeoOXOAUMOCTH IIPEACTABACHHS 3aBEPEHHOIO 9K3eM-
[ASIPA, Ha HErO He PacIpoCTpaHsorcs’’s.

D. "[M]pu nopgaye Takoi npocbObl"

21. Crarps IV npsMo npeaycMaTpUBaeT, 4YTO XOAATANCTBYIONIAs CTOPOHA AOAKHA
[IPEACTABUTb IIePEIHCACHHbIE B Hell AOKYyMEHTHI 'TIPH II0AQYe TaKOM Ipockosr’. Bos-
HHKAeT BOIIPOC, MOXET AM XOAATAaNCTBYIONAsl CTOPOHA, KOTOpas He NPEeACTaBHAA
HEOOXOAMMBIX AOKYMEHTOB IIPH ITOAA4e IIPOCHOBI, CAEAATh 3TO Ha OoAee IO3AHEM
aTare B XOAe HCIIOAHUTEABHOTO IMPOM3BOACTBA.

22. Tlo MHEHHIO HUTAAbSHCKUX CYAOB, HEIIPEACTAaBACHHE Heob6XOANMBIX AOKyMeH-
TOB, [IEPEYHCACHHBIX B cTaThe [V, HMEHHO B MOMEHT ITOAQYH IIPOCHOBI IIPUBEAET K

*7China Packaging Design Corporation v. SCA Recycling Reukema Trading BV., Court of First Instance of
Zutphen, Netherlands, 11 November 1998, XXIV Y.B. Com. ARrB. 724 (1999). Cm. tawxe LoJack Equipment
Ireland Ltd. (Ireland) v. A, Commercial Court of Amsterdam, Netherlands, 18 June 2009, 411230/KG RK 08-3652,
XXXIV Y.B. Com. ARB. 715 (2009).

*74China Packaging Design Corporation v. SCA Recycling Reukema Trading BV., Court of First Instance of
Zutphen, Netherlands, 11 November 1998, XXIV Y.B. Com. ArB. 724 (1999).

47SSPP (Middle East) Ltd. v. The Arab Republic of Egypt, President of the District Court of Amsterdam,
Netherlands, 12 July 1984, X Y.B. Com. ArB. 487 (1985).

+75Pylsarr Industrial Research BV. (Netherlands) v. Nils H. Nilsen A.S. (Norway), Enforcement Court of Varde,
Norway, 10 July 2002, XXVIII Y.B. Com. ARB. 821 (2003).

*7"Bayerisches Oberstes Landesgericht [BayObLG], Germany, 11 August 2000, 4 Z Sch 05/00; K Trading
Company (Syria) v. Bayerischen Motoren Werke AG (Germany), Bayerisches Oberstes Landesgericht [BayObLG],
Germany, 23 September 2004, 4Z Sch 005-04; Kammergericht [KG], Germany, 10 August 2006, 20 Sch 07/04.

*80berlandesgericht [OLG] Schleswig, Germany, 15 July 2003, 16 Sch 01/03; Bundesgerichtshof [BGH],
Germany, 25 September 2003, III ZB 68/02.
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OTKAOHEHHMIO XOAQTAlCTBA O IPUSHAHMU U IpuBeAeHHU B ucrmoaHenue'”’. Taxoit
[IOAXOA HTAABSIHCKUX CYAOB, ITO-BHAMMOMY, OCHOBBIBAETCSI HA TOM, YTO OHH paccMa-
TPHUBAIOT IIPEACTaBACHME APOUTPAKHOTO pelIeHUS U apOUTPAKHOIO COTAALICHHS
KaK HeO0OXOANMOE IIPOLIeCCYaABHOE YCAOBHE AAS HA9aAd MCIIOAHUTEABHOTO IIPOU3-
BoacTBa™. B 1O >xe Bpems Kaccaumonnsii cys MTaany yTo4HuA, 4TO OTKAOHEHHE
XOAQTANICTBA BCAEACTBHE HEIIPEACTABACHUSI HEOOXOAMMBIX AOKYMEHTOB He BAUSET
Ha CYLIeCTBO IPOCHODbI O NPUBEACHHUH B MCIIOAHEHHE U, COOTBETCTBEHHO, He IIpe-
ILITCTBYET MOAQYe B AAABHEHIIEM [OBTOPHOM MPOCch6sI 06 arom*™,

23. BOABIIMHCTBO APYIUX CYAOB CYUTAIOT, YTO XOAATANCTBYIOIIAsl CTOPOHA MOXKET
IPEACTaBUTh HEOOXOAUMBIE AOKYMEHTBI B XOA€ MPOM3BOACTBA IO IPUBEACHUIO B
ucnoaHerue. Hanpumep, 1o AeAy, paccMaTpuBaBLIeMyCst KUTAaNCKUME CyAaMH, Bep-
XOBHBI/I HAPOAHBIl CyA OTMEHHA IIOCTAHOBAGHHe BBICOKOro cypa HpOBHHIMU
IITaubcu 06 OTKa3e B UCTIOAHEHHUH pelleHHUs], IOCKOABKY XOAATACTBYIOIIAs CTOPOHA
2 BepXOBHBIIT
HapOAHBII CyA IIPHIIEA K BBIBOAY, YTO XOAQTAICTBO HE CACAYET OTKAOHSTH AHIIb I10

He MPEACTAaBHAA 3ABEPEHHYIO KOIIHIO ap6HTpa>1<Horo COTAQIICHU A

TOM IIPUYKHE, YTO IIPEACTABACHHbIE MATEPUAABI OBIAM HEIIOAHBIMH U YTO 9TOT $aKT
He AOAXEH OBITh OCHOBAHHEM AASL OTKa3a B IIPU3HAHWH U IPUBEACHUU B HCIIOAHe-
Hue apbuTpaxHoro pemenus. OH MOCTAHOBHUA, YTO B TAKHX 0OCTOSTEABCTBAX XOAQ-
TalCTBYIOIeH CTOpOHE CAeAyeT AQTh YKa3aHMe B TeUeHHe PasyMHOTO CpoKa
IIPEACTABUTh HEAOCTAIONIHE MaTepHAABL

24.  Cyas! B Isetiapun®®?, Coepnnennpix lrarax*™ u Muanu* Taioke npuaep-
>KUBAAKCH TAKOTO IIOAXOAA U, KaK IIPABHUAO, BHIHOCHAM IIOCTAHOBACHUE O IIPHBEAE-
HUM apOUTPAXHOTO PELIeHNs B HCIIOAHEHHUE, €CAU HEOOXOAMMBIN AOKYMEHT He GbIA
[PEACTABAEH BMECTE C XOAATANCTBOM, HO B KOHEYHOM CUeTe MPEACTABASIACS B XOAE
pasbupareAbCcTBa.

*9Cwm. Lezina Shipping Co. S.A. v. Casillo Grani snc, Court of Appeal of Bari, Italy, 19 March 1991, XXI Y.B.
CoMm. ARB. 585 (1996); Israel Portland Cement Works (Nesher) Ltd. v. Moccia Irme SpA, Court of Cassation, Italy,
19 December 1991, 13665, XVIII Y.B. Com. ARB. 419 (1993); s.z.L. Ditta Michele Tavella v. Palmco Oil Mill L.D.N.
B.M.D., Court of Cassation, Italy, 12 November 1992, 12187, XIX Y.B. Com. ArB. 692 (1994); srl Campomarzio
Impianti v. Lampart Vegypary Gepgyar, Court of Cassation, Italy, 20 September 1995, 9980, XXIV Y.B. Com. ARB.
698 (1999); Microware s.r.l. in liquidation v. Indicia Diagnostics S.A., Court of Cassation, Italy, 23 July 2009, 17291.

*89Lezina Shipping Co. S.A. v. Casillo Grani snc, Court of Appeal of Bari, Italy, 19 March 1991, XXI Y.B. Com.
ARB. 585 (1996).

*8s.rl. Campomarzio Impianti v. Lampart Vegypary Gepgyar, Court of Cassation, 20 September 1995, Italy,
9980, XXIV Y.B. Com. ARrB. 698 (1999) (overruling Israel Portland Cement Works (Nesher) Ltd. v. Moccia Irme
SpA, Court of Cassation, Italy, 19 December 1991, 13665, XVIII Y.B. Com. ArB. 419 (1993)).

*2Wei Mao International (Hong Kong) Co. Ltd. (Hong Kong SAR) v. Shanxi Tianli Industrial Co. Ltd. (China
PR), Supreme People’s Court, China, S July 2004.

#83Federal Tribunal, Switzerland, 8 December 2003, 4P.173/2003/ech.

*$4China National Building Material Investment Co. Ltd. v. BNK International, District Court, Western District
of Texas, Austin Division, United States of America, 3 December 2009, A-09-CA-488-SS.

*85Renusagar Power Company v. General Electric Company, High Court of Bombay, India, 12 October 1989.
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Cratba IV (1) (a)

25. Crarpsa IV (1)(a) Tpebyer oT XOAATaMCTBYIOIEH CTOPOHBI IPEACTABHUTD
Yy Y

"AOAKHBIM 00Pa30M 3aBepeHHOe IIOAAUHHOE apOUTPAKHOE PelleHNe HAH AOAKHBIM

06pa3oM 3aBepeHHYI0 KOIMIO TAKOBOIO', AAS TOTO YTOOBI AOOHTHCS IPUHAHUS U

NPHUBEACHNUS B UCIIOAHEHHE apOUTPaXKHOTO pelleHHsL.

26. V3BecTHble MpHMepHI U3 TIPeIieAeHTHOTO MpaBa, Kacaromuecs crarsu IV (1)(a),
OTHOCSAITCS B OCHOBHOM K BOTIPOCAM, CBA3aHHBIM C GOPMOI H COACPXKAHHEM TIPeA-
CTaBASIEMOTO XOAATAHCTBYIOIIei CTOPOHOM ApOUTPAKHOTO pemeHus S, i K mporec-

CaM YAOCTOBEPEHHMS IIOAAMHHOCTH U 3aBEPEHM.

A. TpeboBaHue 0 TOM, 4TOOblI XOAATAWCTBYIOWAS CTOPOHA
npenctaBuna "apbutpaxHoe pelweHue"

a. CodepxaHue apbumpaxHoeo pewieHus

27. Crarps IV He ycTaHaBAMBaeT KaKUX-AMOO KOHKPETHBIX TPeOOBAHMIT OTHOCHU-
TEABHO TOTO, YTO AOAXKHO COAEPIXKAThCSI B APOUTPAKHOM peLIeHHH, C TeM YTOOBI
OHO MOTAO CYMTATbCS IPUEMAEMBIM AAS NMPU3HAHMS U IPUBEACHHA B MCIIOAHEHUE.
HexoTopble aAeMeHTbI TAKOTO POAA PACCMATPUBAANCH CYAAMH.

28. IToanoma apbumpascrozo peutenus. B mopsiake obiter dictum opuH aBcTpmit-
CKHUIT CyA 3asIBUA, YTO TEPMHH "apOUTpaXHOe pelneHue" coraacHo crarbe IV oTHO-
CHTCSL K apOUTPXKHOMY PEIIeHHIO BO BCEM €r0 IIOAHOTE, BKAKOYAsi BBOAHYIO 4aCTh,
[OCTAHOBASIIOILIYIO YaCTh M OCHOBAHHS BBIHECEHHUSI AAHHOTO perneHus .

29. Hmena/naumenosanus cmopor. B oaHom apeae Bepxosmsit cyn Hosoro
IOxxHOro YaAbca IIOCTaHOBHA, YTO B APOUTPAXKHOM PEIIeHUH AOAKHBI QHIYPHPO-
BaTb MMeHa,/HANMEHOBAHUSI CTOPOH. B 9TOM cAyuae CTOpOHa, BBICTYIIABLIAS IIPOTUB
[PUBEACHUS] pelleHHs B KCIIOAHEHMe, YTBEPXKAAAQ, 9YTO MMs/HauMeHOBAHUe,
HCIIOAB30BABIIEECS] AASL OIPEAEACHMS] OTBETYMKA B APOUTPAKHOM peIleHHH, He
SIBASIAOCh €r0 MMeHeM/HanMeHoBaHHeM. Cyp H3ydYHMA apOUTpaKHOE pelleHHe U
YCTaHOBHA, YTO B HEM AGHCTBHTEABHO YIIOMUHAAACH CTOPOHA, BHICTYIIABIIAS IIPO-
THB [IPUBEACHMS pelleHNs B HCIIOAHEHHE, XOTS U OBIAO HCIIOAb30BAHO HeBepHOe

nMs/HanMeHOBaHHe 8,

“S6Bompoc 0 TOM, YTO SABASIETCSA APOUTPAKHBIM pElIeHHeM, PACCMATPHBAETCS BBIE M 3AeCh OOGCYKAATbCA He
Gyaer.

7D S.A. (Spain) v. W GmbH (Austria), Supreme Court, Austria, 26 April 2006, 30b211/05h, XXXII Y.B.
Com. ARrB. 259 (2007).

*SLKT Industrial Berhad (Malaysia) v. Chun, Supreme Court of New South Wales, Australia, 13 September
2004, 50174.
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30. OpMH H3 9KCIEPTOB YTBEPXAAA, YTO KMMeHA/HANMEHOBAHMS YYaCTHUKOB
AOAXKHDI OBITD YKa3aHBI B apOUTPAKHOM PELIEHHH, PEACTABASIEMOM XOAATANCTBY-
IOIel CTOPOHOM, AASl TOrO YTOOBI 9TO APOMTPAXHOE pelleHHe MOTAO OBITH
HcroAHeHO*,

31. Hwmena u nodnucu apbumpos. Eme 6oabine Ae6aTOB BO3HHKAAO B CyAAX IO
[IOBOAY TOT'O, AOAKHO A¥L apOMTpPasKHOE pellleHre, [IPEACTABASIEMOE XOAATANCTBYIO-
IIell CTOPOHOI, COAEPIKATh IMEHA U IIOAIIICH BCeX apOUTPOB U AOAKHA AML YAOCTO-
BEPATHCS IOAAUHHOCTD HOAIIMCEH BCeX apOUTPOB.

32. B mpomabIx peleHUSIX ABa CYAQ — B ABYX Pa3HbIX KOHTEKCTaX — IIOTPebOBaAH,
9TOOBI B IPEACTABACHHOM apOUTPAXKHOM PEILIEHUH COAEPIKAAUCH (YAOCTOBepeHHble
HOAAI/IHHbIe) HOAIHCH TpeX apOurpoB. Tak, B IIEPBOM CAydYae HTAABSIHCKUI CYA
MOCTaHOBHA, YTO Ha KOIIMH, TPEACTABACHHOM XOAATalCTBYIOLIEH CTOPOHOM, AOAXKHDI

OBITH YAOCTOBEpEHDI MOAIIMCH BCex apOurpos*”’

. B aToM aeae xopaTanicTByIOmas
CTOpPOHA AOOHBAAACH IIPUBEAECHIS B HCIIOAHEHME apOHTPaKHOIO PeLIeHFs, BbIHe-
cenHoro B AoHAOHe. Cyp OTKa3aA B MCIIOAHEHHH 9TOTO PelleHMUs], YCTAaHOBHB, YTO
TOABKO ABE 3 TPEX HOAIHCEH apOUTPOB ObIAM MOAAMHHBIME. CyA OTMETHA, 9TO,
XOTSI I10 AaHTAMICKOMY 3aKOHOAQTEABCTBY YAOCTOBEPEHMS IIOAAMHHOCTU ABYX ITOA-
IIMCEN AOCTATOYHO, AASL TOTO YTOObI CYMTATh APOUTPAXKHOE PELIEHHE TIOAAUHHDIM,
COTAAQCHO UTAABSHCKOMY 3aKOHOAAQTEABCTBY — 2 IMEHHO OHO, IT0 MHEHHIO CYAQ, Pac-
CMaTPHBABIIETO XOAATANCTBO O IIPUBEACHUH B HCIIOAHEHHE apOUTPaXKHOrO pelie-
HUS, PperyAHpyeT IpOLieCC YAOCTOBEPEHHs IIOAAMHHOCTH — HEOOXOAUMO
YAOCTOBEPUTb IIOAAHHHOCTh BCeX MOAMHMCell. TakuMm 00pasoM, pelleHHe cypa He
OCHOBBIBaeTCst Ha crarbe IV, a ckopee BbITeKaeT U3 MPUMEHEHHUS] UM UTAABSHCKOTO
3aKOHOAATEABCTBA.

33. Bo BropoMm caydae opAMH 13 CyAOB [epMaHHMM OTKAOHHA XOAQTAHCTBO O IPHU-
BEACHUH B HCIIOAHEHHE apOUTPAXHOTO pelleHus], BbIHeCeHHOro B pamkax Komen-
FareHCKOro apOUTPAKHOrO KOMUTETA IO AEAAM, CBSI3AHHBIM C TOPTOBAEH 3ePHOM U
KOPMaMH, B YACTHOCTH, HA TOM OCHOBAHHUH, YTO KOIHs apOUTPAXKHOTO pelleHHs,
IPEACTABACHHAs] XOAATANCTBYION[eNl CTOPOHOM, He COAep)KaAa MMeH apburpos™'.
Cya oTMeTHA, YTO B COOTBETCTBHU C AEMCTBOBABUIUM B TO BpeMs PeraaMeHTOM
Kormenrarenckoro apOuTpaXKHOr0 KOMHTETA IO AEAAM, CBSI3AHHBIM C TOPIOBAEH
3epHOM U KOPMaMH, CTOPOHAM B apOUTPAKHOM pa30HpPATEeAbCTBE IPEAOCTABASETCS
BBIAEPIKKA M3 apOUTPAKHOIO pelleHus], B KOTOPOl HeT UMeH apOUTPOB, a TOABKO
ykasaHo uMms npeacepaTess Kommrera. COraacHO IMOCTAaHOBAGHHIO CyAQ, 9TO He
MeHsIeT TOT GaKT, YTO, COTAACHO CTaThe IV, KOs apOUTPaXKHOTO peIeH s AOAXKHA

*9Dirk Otto, Article IV, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEw YORK CONVENTION 143, 154 (H. Kronke, P. Nacimiento et al. eds., 2010).

*9SODIME—Societa Distillerie Meridionali v. Schuurmans & Van Ginneken BV, Court of Cassation, Italy,
14 March 1995, 2919, XXI Y.B. Com. ArB. 607 (1996).

#10berlandesgericht [OLG] Kéln, Germany, 10 June 1976, IV Y.B. Com. ArB. 258 (1979).
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MIOAHOCTBIO OTPaXKaTh IIOAAMHHOE apPOUTPaXKHOE pellleHre, BKAIOYAs MMeHA 1 IIOA-
[MCH apOUTPOB.

34. C apyroii ctoponsl, B 2010 roay ®epepaapsbiii cya Ilseitapun BoiHec Iocra-
HOBAEHIe O IIPUBEACHHUNU B HCIIOAHEHHEe apOUTPAKHOTO PellleHHs, HeCMOTPSI Ha TOT
aKT, YTO B apOUTPAXKHOM pelLIeHHH, IPEACTABACHHOM XOAATANCTBYIOMEll CTOPO-
HOI, OTCYTCTBOBAaAa OAHA MAM HECKOABKO Toanuceil. Cyp OTKAOHHA apTyMeHT CTO-
POHBI, BBICTYIABIIEH IIPOTUB IIPUBEACHHUS B HCIIOAHEHHE, 3aKAIOUABHIUIICA B TOM,
4TO XOAATAMCTBYIONIAsl CTOPOHA He BBIIIOAHUAQA YCAOBHSA CTaThu IV, TOCKOABKY Ipea-
CTaBHAQ ApOUTPaXKHOE pelleHHe, IIOAIIMCAHHOE TOABKO ITPeACeAaTeAeM apOUTpax-
Horo cyaa. Cya mocTaHOBHUA, YTO TpeboBaHus crarsu IV B oTHOmeHNH GOPMBI He
AOMKHBI TOAKOBATbCsI OTPAHMYIUTEABHO, TOCKOABKY IleAb KoHBeHIIMM — copeNCTBO-

BaTh UCIIOAHEHHIO apOUTPAKHBIX pelreHuin?.

b. ®opma apbumpaxHoeo peweHus

i) Yacmuunvie apbumparcrvie peuierus

3S. B paMkax ABYX AeA, PACCMATPHBABIINXCS HUTAABSHCKHMU CYAAMH, BO3HHKAA
BOIIPOC O TOM, AOAKHA AU XOAATaHCTBYIOIJAs CTOPOHA IIOMHUMO IPEACTABAEHHS
OKOHYATEABHOTO PELIeHUs] O BO3MEIIeHHH yIepba MPeACTaBUTh YaCTHIHOe apbu-
TPaXXHOE PellleHNe, KACAIOIeecsl OTBETCTBEHHOCTH, C TeM YTOOBI AOGHUTHCS IIPH3Ha-
HUSI U IPUBEACHHS B UCIIOAHEHMeE.

36. B mepBoM cAyyae ANeAASIIMOHHBIA Cys BOAOHBH OTKa3zaA B IpUBEACHHH B
HCIIOAHEHHE, II0CA€ TOTO KaK YCTAHOBHUA, 9TO, C YIETOM OOCTOSITEABCTB A€AQ, OKOH-
JaTeAbHOE ApOUTPAXKHOE pellleHne OBIAO0 HEOTAEANMO OT YaCTUYHOTO pemreHus. Cya
CyeA, 94TO BTOpOe ObIAO HEOOXOAMMO, IIOCKOABKY B IIEPBOM He 0Oblaa OIpeAeAeHa
OTBETCTBEHHOCTD 1 HEe COAEPYKAAOCH PACIIOPSDKEHUS] CTOPOHE, B OTHOIIEHUH KOTO-
POIt AOOHBAAKCH IIPUBEACHHS B MCIIOAHEHHE, IIPOM3BECTU KAKOU-ANG0 maarex*®.

37. Bo Bropom cayyae KaccayuoHHBIA Cys OTMEHHA peLIeHHE CyAQ HH3IIEN
MHCTaHIMH 06 OTKAOHEHHH IPOCHOBI O NPUBEACHUH B MCIIOAHEHHE HAa TOM OCHO-
BAHUI, YTO XOAATAFCTBYIOIIAsl CTOPOHA He IIPEACTABUAA BMeCTe C OKOHYATEABHBIM
apOUTPAXHBIM pelleHreM KOIMMU YacTHYHOro pemenms™*. KaccauuoHHsIn cyp
[IOCTAHOBHA, YTO, IIOCKOABKY XOAQTaHCTBYIOIIASl CTOPOHA IPEACTABUAA OKOHYATEAD-
HOe pellleHHe, OHA BBIIIOAHHAA TPeOoBaHuUs cTarTby [V U 4TO CyAy HU3IIEN HHCTaH-

*"Federal Tribunal, Switzerland, 4 October 2010, 4A_124/2010. BepxoBHbIit Cys ABCTPHH IOCTAaHOBHA, 4TO
pemex-me, TIOAIIMCAaHHOE 60Ab].[[I/IHCTBOM aPGI/ITPOB, MOXeT 6bITb HPI/I3H3H0, eCAn pa3'b5lCHeH0, HO"IEMY OAWH U3
apbuTpoB He moAKMcaA apouTpaxHoro pemenus. Cum. Supreme Court, Austria, 13 April 2011, 3 Ob 154/10h.

*3Court of Appeal of Bologna, Italy, 4 February 1993, XIX Y.B. Com. Ars. 700 (1994).

4*WTB—Walter Thosti Boswau Bauaktiengesellschaft v. Costruire Coop. srl, Court of Cassation, Italy, 7 June
1995, 6426.
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[JUH CAEAOBAAO OBl IIPOAHAAMBHPOBATh, MOXKET AU IIPUBEACHHE B HCIIOAHEHHE
OKOHYATEABHOTO apOUTPAXKHOIO PEIIEHHs] OTAEABHO OT YaCTUYHOTO PELICHHUS MTOA-
TaAATh ITOA OAHO M3 HCUYEPIIBIBAIONIE MTepeYrCACHHBIX OCHOBAHUH AASI OTKA3a B IIPH-
BeAGHUM B HCTIOAHeHMe coraacHo ctatbe V (1) uau cratve V (2).

ii)  Ocobvie mHenus

38.  Cyabl peryAspHO IIPUXOAMAM K BBIBOAY O TOM, YTO XOAATAFCTBYIOMAs CTOPOHA
BBIIIOAHSIET TpeboBaHus cTaTbu IV, AdKe ecAr OHa He IIpeACTaBAsIeT 0cObOe MHeHHe
B CAy4YasiX, KOrAQ Takoe 0coboe MHeHHe CyLecTByeT*”,

39. BepxoBHbIl Cyp ABCTPMM PacCMOTPEA apryMeHT CTOPOHBI, BBICTYIIaBIIei
IIPOTHB NIPHUBEACHUS B UCITOAHEHFHE, KOTOPBIA 3aKAIOYAACS B TOM, UTO AASI AOCTH-
JKeHIS TIPU3HAHWS U IIPUBEAEHIS B MCIIOAHEHHE apOUTPAKHOIO pelIeHNs], BblHe-
CeHHOrO 1O  9rupaoil  MexayHapopHoro apburpaxsoro cysa MTII,
XOAQTANCTBYIOMAsl CTOPOHA OblAa 00s3aHA TakoKe IPEACTABHTb 0cO00e MHeHuUe
OAHOTO U3 apbUTPOB. OTKAOHSSI 9TOT APIyMEHT, CYA IIOCTAHOBHA, YTO 0CObOe MHe-
HUe IPEACTABASIAO COOOI OTAEABHBII OT APOUTPAKHOTIO PelIeHUsI AOKYMEHT, KOTO-
pBId He 6b1A yTBepskAeH MexxayHapOoAHBIM ap6I/ITpa)I(HbIM cyaom MTTII, u uro
HUKAKOTO O00sI3aTeABCTBA IPEACTABASTh 0COOOe MHEHHE He CYIeCTBOBAAO,
IIOCKOABKY 9TO MHEHHUE He SBASAOCH YacTbI0 apOUTPaXKHOTO pereHus .

40. Boicoxwmii cyp Bom6bes Taxxe MOCTAaHOBHA, YTO XOAATAMCTBYIOIEN CTOPOHE He
HY>KHO IIPeACTaBAITh "MHeHHe MeHbMHCTBA'*’. CTOpOHA, BRICTyMABIIAs IIPOTUB
IIPUBEACHHS B HCIIOAHEHHE, YTBEPXKAAAQ, YTO XOAATAHCTBYIONIAs CTOPOHA He BBIIIOA-
HuAa Tpe6osanuit crateu 8 (1)(a) 3akoHa 06 HHOCTPAHHBIX APOUTPAKHBIX pelle-
musx Maann 1961 roaa (kotopas, kak u crarbs [V, Tpebyer or xopaTaficTsyromeit
CTOPOHBI IPEACTABUTb IOAAMHHOE apOUTPaKHOe pemleHHe HMAM €ero KOIMIO),
ITOCKOABKY OHAa He IPEeACTABHAA MHEHHS MEeHbIIMHCTBA, IIOATOTOBACHHOIO OAHUM
u3 ap6urpos. Cyp OTKAOHHA 3TO IIPEACTABAECHUE, OTMETUB, YTO B COOTBETCTBUHU C
apourpaxssiM peraamenToM MTII, aeficTBOBaBmINM B TO BpeMs, apOHTpaKHOe
pelIeHne AOAKHO OBIAO OOBSIBASITHCS HA OCHOBAHHM MHEHHS OOABIIMHCTBA, ¥, CAe-
AOBATEABHO, IPUBEACHHIO B HCIIOAHEHHE [TOAAEXKAAO HCKAIOUUTEABHO apOUTPpaKHOE

pelrenue, npuHITOEe HOABIIMHCTBOMY®,

“9SEcAu TOABKO ACHICTBYIOIMMH apOGHTPAKHBIMU MPABHAAMU He TIPEAYCMOTPEHO HHOe, 0coboe MHeHHe He
SIBASIETCSL 9aCThIO apOuTpaxkHoro pemenus. CM. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMER-
CIAL ARBITRATION 768, para. 1404 (E. Gaillard, J. Savage eds., 1999).

49D S.A. (Spain) v. W GmbH (Austria), Supreme Court, Austria, 26 April 2006, 30b211/0Sh, XXXII Y.B.
Com. Ars. 259 (2007).

*97Bricoxmit cys Bombes, oxosxe, HCIOAb30BAA TepMUHbI "MHEHIe MeHBIIMHCTBA' 1 "apOHTPaXKHOe pelleHue,
NPHHSATOE MEHBIIMHCTBOM' KaK B3auMO3aMeHseMble, a TepMUH "0co60e MHeHHe" OH BOOOIIe He HCIIOAB30BAA.

*98General Electric Company v. Renusagar Power Company, High Court of Bombay, India, 21 October 1988
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iii)  Obvedunenue cydebHo20 U apbUMpacHo20 peuieHuil

41. IlBefinjapCKuil CyA pacCMOTPEA BOIIPOC O TOM, MOXKeT AU pelreHue cyaa Coe-
AuHeHHbIX 11ITaTOB, MOATBEpKAQIOIIEe APOUTPASKHOE PelleHue, ObITh AOCTATOYHBIM
OCHOBaHUEM AAs TpuBeAeHus B ucroanenne’”. ITaaata AneAAsMOHHOIO CyAa IO
AeAaM, CBSI3QaHHBIM C B3bICKAHHUEM AOATOB M GAHKPOTCTBOM, IOCTAHOBHAQ, YTO pellle-
HUe O MPUBEACHUH B UCIIOAHEHHE He MOXKeT ObITh BBIHECEHO Ha OCHOBAaHWH pellle-
Hust cyaa Coepnnennsix IlItaros. OHa pU3HaAQ, YTO B COOTBETCTBHY C "KOHI|ETIHeN
o6veannenns’, npumensiemoit B Coepnnennbix Illtarax, cys MOXeT [OATBEPAUTH
apburpaxxsoe pemenue, BoiHeceHHoe B Coepunennsix [llraTax, B pe3yabrare 4ero
sakarouerue cyaa Coepmuennbix 1IITaToB U apOUTPaXKHOE pELIEHHE CTAHOBSTCS
OAHHM LieABIM. AaAee OHA 3asBHAQ, YTO B LIBEMIL}APCKOM 3aKOHOAATEABCTBE KOHI|EII-
11K 06’beAUHEHNS He CYLIEeCTBYET, i COTAACHO 3aKOHOAaTeAbcTBy LlIBefinapuu npu-
BEACHHE B HMCIIOAHEHHE AOAKHO OCYIIECTBASITHCS HA OCHOBAaHHMH apOUTPakKHOTO
pELIeHNs, KOTOPOe MOAAEXKHUT IPUHYAUTEABHOMY HCIIOAHEHHIO. ATIEAASIIUOHHBII
CYA TaKXe OTMETHA, 9TO KPEAUTOP IO 3TOMY apOUTPaXHOMY PEIIeHHUIO He BBIIOA-
HUA Tpe6oBaHMI cTarhu 1V, MOCKOABKY He MPEACTABUA MOAAMHHOTO 3K3€MIIASIPA
apOUTPa’KHOIO COTAALIEHUS M AOAXKHBIM 00Pa3oM 3aBepeHHYI0 KOIMIO apOuTpask-
HOTO peLIeHHs.

B. YmocToBepeHue nopIMHHOCTU U 3aBepeHue

42. Hu B Texcre cratbu IV, HU B 100201M06UMEAbHDIX MAMEPUAAAX TIO AAHHOMY
[IOAOXKEHHIO OIIpeAeAeHUSI TepPMHHOB '3aBepeHHOe IOAAMHHOe' U "3aBepeHHOe"
OTCYTCTBYIOT.

43. CymecrByeT 0YeHb MAAO IPELIEACHTOB, KOIAQ 0OCYXKAAACS BOIPOC YETKOTO
OIIpeAeAeHHST TEPMUHOB "3aBepeHHOe MOopaAMHHOe" 1 "3aBepenHoe’. ITo MHeHHIO
OAHOTO 3 aBCTPUICKUX CYAOB, YAOCTOBEpEHUE IIOAAMHHOCTU O3HAYAeT IIOATBEPIK-
AEHIe TOTO, YTO IIOAIIMCH apOUTPOB sBAsIOTCS mopAnHHEBIME . TOT ke Cy mocra-
HOBHA, YTO 3aBepeHHe IIPEACTaBASieT CO0OH IpoIlecc, B XOAe KOTOPOTO
MIOATBEPXKAQETCSI, YTO KOIMSI AOKYMEHTA SIBASIETCS ACHICTBUTEABHON KOIIHeH IIOA-
AMHHOTO AOKyMeHTa*!.

44. KOMMEHTaTOPI)I COTAACHBI C T€M, YTO IIPOLECC YAOCTOBEPEHUI ITOAAMHHOCTU
BAeYeT 3a cobon TIOATBEPIKACHHUE ITOAAMHHOCTH HOAHI/Iceﬁ aP6I/ITPOB U 4TO

#°Debt Collection and Bankruptcy Chamber of the Court of Appeal of the Republic and Canton of Ticino,
Switzerland, 27 November 2008, 14.2008.78.

590 Limited (Cyprus) v. M Corp. (formerly A, Inc.) (United States) and others, Supreme Court, Austria,
3 September 2008, 30b35/08f, XXXIV Y.B. Com. ARB. 409 (2009).

S9bid. Cm. Taxsxe Glencore Grain Ltd. v. TSS Grain Millers Ltd., High Court of Mombasa, Kenya, S July 2002,
Civil Suit No. 388 of 2000, XXXIV Y.B. Com. ARB. 666 (2009); Federal Tribunal, Switzerland, 4 October 2010,
4A_124/2010.
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3aBEpEHUE ABASIETCS IIOATBEPIKAEHHEM TOI'O, YTO HpeACTaBAeHHbeI AOKYMEHT SABASI-

eTCSI ACMICTBUTEABHOM KOITHEN MOAAMHHOTO AOKYMeHTasoz.

45. B cBssu co crarpeit IV (1)(a) cyabl paccMaTprBaAu LieAblil psip BOIIPOCOB, B
TOM YHCA€, TPEUMYIeCTBEHHO, BOIPOC O 3aKOHOAATEABCTBE, PeryAUpyIoleM IIpo-
IIeCC YAOCTOBEPEHHsI NMOAAMHHOCTH H/HMAM 3aBepeHus, o6 opraHe, o6AaaparomeMm
KOMIIETEHIIUEN AAS YAOCTOBEPEHUS IIOAAMHHOCTH U/MAM 3aBepeHMs, a TakoKe
BOIIPOC O TOM, AOAXKHO AM IIPOM3BOAUTBCS 3aBepeHre apOUTPaKHOIO pelLleHys,
ITOAAMHHOCTD KOTOPOTO YAOCTOBEpeHa.

a. Peeynupyrowee 3axkoHoOamesnbcmso

46. B 10 Bpems xax JKeHeBckas koHBeHIs 1927 rosa TpebyeT ImpOM3BOAHTDH
YAOCTOBepeHIe OAAMHHOCTU apOUTPASKHOTO PellleHHs B COOTBETCTBUU C 3aKOHOM
TO#t CTpaHB, B KOTOPOH 3TO pelmenue 6bia0 BoiHeceHo ", B cratbe IV (1) (a) nudero
He TOBOPUTCSI O 3aKOHOAATEABCTBE, PETyAUPYIOMeM IPOLIeCC YAOCTOBEPEHHS ITOA-
AMHHOCTH U 3aBepenus. B xoae paborsr Hap Hpro-Mopxckoit konsenmmeit Crieru-
a1t komuTer DKOCOC BhicKasaa MHeHHUe 0 TOM, uTO B pamkax Hpto-Hopkckoit
KOHBEHIJM CAEAyeT IIPHASP)KHBAThCS MHOTO II0AXOAA. Kommurer moscuua, 4rto
"Aydiile IPEAOCTABUTD OOABIIIE CBOOOABI CYAY TO CTPAHDI, TA€ HCIIPAIIMBAETCS IPH-
"% OH c4ea, 9TO TePMHUH "HAAAEKALIUM
06pa3oM 3aBepeHHOE" AOITYCKAET TAKOI OAXOA . B TO ke BpeMst HEKOTOpbIe AeAe-

3HAaHHE HAW IIPUBEACHHE B HCIIOAHEHHE

rarhl He CIMTAAH, YTO TEPMHHBI 'AOAKHBIM 00pasoM 3aBepeHHOe" U "AOAKHBIM 06pa-
30M 3aBepeHHas!" AOCTATOYHO YETKO ITOKA3BIBAIOT, YTO CYA, KOTOPBII pacCMATPHBAET
COOTBETCTBYIOLee XOAATAFICTBO, PACIIOAArAeT UIMPOKOK CBOOGOAON yeMOTpeHus* ™.
B oxonyareapHOM TekcTe KoHBeHIMM ObIAM COXpaHEeHbI pOPMYAUPOBKH "AOAKHBIM
obpazom 3aBepennoe” ("duly authenticated") u "asoaxubiM 06pasom 3aBepenHas’”
("duly certified") u He 6BIAO YKa3aHO TIPHMEHMMOE 3aKOHOAATEABCTEO.

S2Cm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 970, para. 1675
(E. Gaillard, J. Savage eds., 1999); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION
OF 1958: TowARDS A UNIFORM JUDICIAL INTERPRETATION 251 (1981); Dirk Otto, Article IV, B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVEN-
TION 143, 177 (H. Kronke, P. Nacimiento et al. eds., 2010); ICCA’s GUIDE TO THE INTERPRETATION OF THE
1958 NEw York CONVENTION: A HANDBOOK FOR JUDGES 72, 74 (P. Sanders ed. 2011); Maxi Scherer,
Article IV (Formal Requirements for the Recognition and Enforcement of Arbitral Awards), B: NEw YORK CONVEN-
TION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—Com-
MENTARY 207, 210 (R. Wolff ed., 2012).

S03Cm. crarpio 4 (1) XKenesckoit kousentuu 1927 roaa.

S9*TTodz0mosumeavtvie mamepuarn, Konpepenrus Opranmsanun O6beannennsx Hanumit 1o MesxAyHapOoAHOMY
ToproBoMy apburpaxy. Aoxaap KomureTa 1o HCIOAHEHHIO MEXAYHAPOAHBIX apOUTPAXHBIX PelIeHHUIT, E/2704,
E/AC.42/4/Rev.1, ctp. 18.

505 Tam .

$%Todeomosumenvivie mamepuasrst, United Nations Conference on International Commercial Arbitration,
Recognition and Enforcement of Foreign Arbitral Awards, Comments by Governments on the draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONFE.26/3, p. 3; nodzomosumenvHoie
mamepuavt, United Nations Conference on International Commercial Arbitration, Activities of Inter-Governmental
and Non-Governmental Organizations in the Field of International Commercial Arbitration, Consolidated Report
by the Secretary-General, E/CONFE.26/4, p. 29.
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47. OtcyTcTBUE OrOBOPEHHOTO 3aKOHOAATEABCTBA, PEryAHPYIOIIEro BOIIPOCHI
YAOCTOBEpEHHs TOAAMHHOCTH M 3aBepeHHs, MO3BOASAO CYAAM IIPHAEPXKHBATbCA
Pa3AMYHBIX OAXOAOB. HekoToprie cyabl CUUTAAM, YTO K IPOLIECCY YAOCTOBEpeHMs
MTOAAMHHOCTH AOAXHO IPHMEHATHCS 3aKOHOAATEABCTBO I'OCYAAPCTBa, B KOTOPOM
OBIAO BBIHECEHO apOUTPAXKHOE pelleHre, TOTAA KaK APYTHe IIOAIEPKUBAAK TOT $aKT,
9TO YAOCTOBEpeHHe IIOAAMHHOCTH, IPOM3BEACHHOE B COOTBETCTBHU AMOO C 3aKO-
HOM TOCYAAPCTBA, TAe HCIIPAIIMBAETCS TPUBEACHHE B UCIIOAHEHHE, AMOO C 3aKOHOM
FOCYAAPCTBA, B KOTOPOM apOHUTpaXKHOe pelleHre OBIAO BhIHECEHO, OYAeT OTBevaTh
Tpe6oBanuam crateu IV (1).

48. OauH us cypoB IepMaHnM BBICKA3aA MHEHHE O TOM, YTO IO MPAKTHIECKUM
COOOpaKEHUSIM TIPOLIECC YAOCTOBEPEHHUS TIOAAUHHOCTH AOAKEH DPEryAHPOBAThCSI
3AKOHOAQTEABCTBOM CTPAHBI, B KOTOPOIl AOGMBAIOTCSI IIPUBEACHHS B UCIIOAHeHHe™ .
TOYHO TaK >Ke MO3ULUS UTAABSIHCKIX CYAOB 3aKAIOYAAACh B TOM, UTO IPHMEHSTHCS
AOAXKHBI HOPMBI TOCYAQPCTBA, TA€ HCIIPAIIMBAETCS IIPUBEACHUE B HCIIOAHeHMe ",
49. Apyroit cya mpuBeA TOT A0BOA, 4TO B Hbto-IlopKcKoil KOHBEHIUU peryAupy-
Iolljee 3aKOHOAATEABCTBO YKA3aHO He OBIAO, U IIOCTAHOBHUA, YTO CTOPOHA, AOOUBAIO-
IJasiCsl TIPUBEAEHUSI B HCIIOAHEHHE apOUTPaXKHOTO PEILIeHHs, MOXET IO CBOEMY
YCMOTPEHHIO IIPEACTABHUTD PElIeHHe, IOAAMHHOCTh KOTOPOIO YAOCTOBEpeHa AH60
B COOTBETCTBUH C 3aKOHOM I'OCYAQPCTBA, B KOTOPOM 9TO pelleHne ObIAO BbIHECEHO,
AM60 B COOTBETCTBUM C 3aKOHOM TOCYAQPCTBA, TA€ HUCIPALINBAETCS IPUBEACHUE B
ucnoarenue’”. Cya A06aBHA, 9TO YAOCTOBepEHIUe IIOAAUMHHOCTH AUIIAOMATHIECKUM
HAY KOHCYABCKUM YYpeXXAeHHeM FOCYAAPCTBA, B KOTOPOM AOOUBAIOTCSI IIPUBEASHIIS
B HCIIOAHEHHE, BO3MOXKHO, IIOMOTAO OBl M30€XaTb TPYAHOCTEH IIPAKTUYECKOTO
XapakTepa.

S0. Psap aBTOpOB IpUAEPKMBAAMCH MHEHHUS O TOM, YTO, COTAACHO cTaTbe IV u B
COOTBETCTBUHU C N0020MOBUMEAbHBIMU MAMEPUALAMU ', XOAATACTBYIOMIASI CTOPOHA
MOXET BBIIOAHUTb TPeOOBAHHS B OTHOIIEHHU YAOCTOBEPEHUSI IIOAAMHHOCTH U
B COOTBETCTBUM C 3aKOHOM CTPaHBL, B KOTOPOH apOHTpaKHOe pelleHHe OBIAO

$97Oberlandesgericht [OLG] Schleswig, Germany, 15 July 2003, 16 Sch 01/03.

S98Cm. Globtrade Italiana srl v. East Point Trading Ltd., Court of Cassation, Italy, 8 October 2008, 24856. Cwm.
SODIME—Societa Distillerie Meridionali v. Schuurmans & Van Ginneken BV, Court of Cassation, Italy, 14 March
1995, 2919, XXI Y.B. Com. ARB. 607 (1996). Panee OAMH HTaAbSHCKHIL CYA 3aHSA IIO3MIIUIO, COTAACHO KOTOPOH
IPOLIECC YAOCTOBEPEHHSI TIOAAUHHOCTH AOAXEH PEryAHpOBaTbCs 3aKOHOAATEABCTBOM TOCYAAPCTBA, B KOTOPOM
6b1A0 BbIHeCeHO pemenue, cM. Renato Marino Navegacio s.a. v. Chim-Metal s.rl, Court of Appeal of Milan, Italy,
21 December 1979, VII Y.B. Com. ArB. 338 (1982). Cm. Taxske ECONERG Ltd. v. National Electricity Company
AD, Case No. 356/99, Supreme Court of Appeal, Civil Collegium, Fifth Civil Department, Bulgaria, 23 February
1999, 356/99, XXV Y.B. Com. ArB. 641 (2000); Renusagar Power Company v. General Electric Company, High
Court of Bombay, India, 12 October 1989.

509Supreme Court, Austria, 11 June 1969, 3, I Y.B. Com. ArB. 232 (1977).

S1Dirk Otto, Article IV, B: RECOGINITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEw YORK CONVENTION 143, 145 (H. Kronke, P. Nacimiento et al. eds., 2010).
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BbIHECEHO, U B COOTBETCTBHH C 3aKOHOM CTPAHBI, TA€ UCIIPAIIMBAETCS IPUBEACHHE
B HCIIOAHeHue ',

b. KomnemeHmHslili opeaH

S1. B crarse IV (1)(a) He ykasaH KOMIIETEHTHBII OpraH, KOTOPBII AOAXEH TIPO-
U3BOAUTDH YAOCTOBEpEHMe IIOAAMHHOCTH HAM 3aBepeHue. B xope paspaborku Kon-
BEHIIUH IPEAAOXKEHHE O TOM, YTO OpPraHOM, UMEIOIUM IPaBO IIPOUBOAHUTD
YAOCTOBepeHUe IOAAMHHOCTH apOUTPASKHOTO PelleHNUs, AOAKHO ObITH KOHCYAbCTBO
CTpaHbl, B KOTOPOi1 AOGHBAIOTCS IPUBEACHNUS B UCIIOAHEHHE UAM IIPH3HAHMUS 9TOTO
pelueHus, He OBIAO IIPHUHSTO®'.

52.  CoOTBeTCTBEHHO, CYABI CUHTAAM, YTO KOMIIETCHIIUEH YAOCTOBEPSITDb IIOAAUH-
HOCTb apOUTPAKHOIO pPelLIeHHs MAM 3aBepsITh €ro KOIHIO O0AAAQIOT pasAMYHBIE
OpraHbl.

53. B pasHbIX KOHTEKCTAaX U COTPYAHUKU KOHCYABCKHX YUPEKACHHI ", U myOAnd-

514 515 516

HbI€ HOTApHYChI' ', M IIPEACEAATEAN CYAOB™~, 1 HalJMOHAADBHBIE CYABL CYHUTAAUCH

OpraHamu, KOTOpble 00AQAQIOT KOMIIETEHIIUEN AASL YAOCTOBEPEHNUSI IOAAUNHHOCTH.

54. TouHO TaK >Xe KOHCYAbCKHE IPEACTABUTEAN"'’ MAHU ITyOAMYHBIE HOTAPUYCHI
CUMTAAKCH CYOBEKTAMH, KOTOPbIE SIBASIIOTCS. KOMIIETEHTHBIMU AASL 3aBEPEHNUsI KOIIHH
apburpaxxHoro pemenus. [1o MHEHUIO HEKOTOPBIX CYAOB, HEOOXOAUMOIT KOMITETEH-
LUell AAS 3aBepeHus apOUTPAKHOTO pelreHus 06AapaeT apOUTPAKHOE YIpeKAe-

S1Cm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 970, para. 1675
(E. Gaillard, J. Savage eds., 1999); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION
OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 252-54 (1981); Dirk Otto, Article IV, B: RECOGNI-
TION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK
CONVENTION 143, 178-79 (H. Kronke, P. Nacimiento et al. eds., 2010); Maxi Scherer, Article IV (Formal
Requirements for the Recognition and Enforcement of Arbitral Awards), B: NEW YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 207,
212 (R. Wolff ed,, 2012).

S12[T00z0mosumensnsie mamepuaist, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONFE.26/SR.17, p. 7.

$13Guang Dong Light Headgear Factory Co. v. ACI Int’l, Inc., District Court, District of Kansas, United States of
America, 10 May 2005, 03-4165-JAR; Bundesgerichtshof [BGH], Germany, 16 December 2010, III ZB 100/09.

$14Oberlandesgericht [OLG] Rostock, Germany, 28 October 1999; Bundesgerichtshof [BGH], Germany,
16 December 2010, III ZB 100/09.

Snter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d’Investissements, Court of
Appeal of Brussels, Belgium, 24 January 1997, XXII Y.B. Com. ArB. 643 (1997).

S ECONERG Ltd. v. National Electricity Company AD, Case No. 356/99, Supreme Court of Appeal, Civil
Collegium, Fifth Civil Department, Bulgaria, 23 February 1999, 356/99, XXV Y.B. Com. ArB. 641 (2000).

Y7 Guang Dong Light Headgear Factory Co. v. ACI Int’l, Inc., District Court, District of Kansas, United States of
America, 10 May 2005, 03-4165-JAR; Presse Office S.A. v. Centro Editorial, Supreme Court of Justice, Mexico,
24 February 1977, IV Y.B. Com. Ars. 301 (1979); Bayerisches Oberstes Landesgericht [BayObLG], Germany,
23 September 2004, 4Z Sch 005-04.

S18Transpac Capital Pte Limited v. Buntoro, Supreme Court of New South Wales, Common Law Division,
Australia, 7 July 2008, 2008/11373; Oberlandesgericht [OLG] Rostock, Germany, 28 October 1999; Trans-Pacific
Shipping Co. v. Atlantic & Orient Shipping Corporation (BVI), Federal Court, Canada, 27 April 2005, XXXI Y.B.
Com. ARB. 601 (2006).
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HUE, PErAaMeHT KOTOPOIO HCIIOAb30BAACS IIPM BBIHECEHHHM 9TOIO peuIeHHs .
YAeHBI TPETENCKUX CYAOB*™’ MAM HX IIpeACepaTeAn’, a TakKe apBOKATBI>> TaKKe
CUMTAAUCH CYOBEKTAMH, KOTOPble 06AAAQIOT KOMIIETEHIJHEN AASL 3aBEPEHHs KOIIHH
apOUTPAKHOIO pelleHusL.

5S.  OaMH KaHaACKHI CYA IIOCTAHOBHA, 9TO C YYETOM OOCTOSTEABCTB PAacCMATpH-
BAaeMOT0O A€AQ YACTHOE AUIIO 00AAAAET KOMIIETEHIUEN AASL 3aBEPEHMsS KOIUK apOu-
TPXXHOIO peureHus . AHUI0, Y KOTOPOTO HAXOAHACS IOAAUHHBIA O9K3EMIIASIP
apOUTPAXKHOrO PeLIeHNs], — 2 9TO OBIAO JACTHOE AUIIO — IPEACTABUAO OPHUIFIAABHOE
CBHAETEABCTBO TOT'O, YTO IIPEACTABAEHHASI CYAY KOIMA SIBASETCS TOYHOM. OTMeTHB,
9TO CTOPOHA, BBICTYIIABLIAS IIPOTUB [IPUBEAEHMS B MCIIOAHEH¥E, He OCIIApHBAAd
TOYHOCTb UAU [IOAAUHHOCTD KOIIMH, 2 AULIb BO3PAXKaAA IPOTHB GOPMAABHOTO IIOA-
TBEPXKACHUS, CyA IPHHSIA OPHIIMAABHOE CBHAETEABCTBO KAaK AOCTATOYHOE AOKa3a-
TEABCTBO TOTO, YTO KOIHS ApOUTPAXKHOTO pelreHns OblAa TOYHOML

S6.  Apyrue CyAbl IPHXOAUAU K BBIBOAY O TOM, YTO XOAAQTAHCTBYIOWIAsI CTOPOHA He
IPOAEMOHCTPHPOBAAR, UTO AUI[0, KOTOPOE YAOCTOBEPHAO IIOAAMHHOCTD MAU 3aBe-
PHAO KOIMIO apOUTPAXKHOTO pelleHNs], TP CAOXKUBIIMXCS OOCTOSTEABCTBAX MOXET
CYMTATHCS PABOMOYHBIM AEAATH 9TO COTAACHO COOTBETCTBYIOIEMY IIPHMEHUMOMY
3aKOHOAATEABCTBY >,

S19Continental Grain Company, et al. v. Foremost Farms Incorporated, et al., District Court, Southern District of
New York, United States of America, 23 March 1998, 98 Civ. 0848 (DC), XXV Y.B. Com. ArB. 641 (2000);
Hanseatisches Oberlandesgericht [OLG] Hamburg, Germany, 27 July 1978, IV Y.B. Com. ArB. 266 (1979);
Bundesgerichtshof [BGH], Germany, 16 December 2010, II1 ZB 100/09.

$20Cm., Hanpumep, Bergesen v. Joseph Miiller Corp., Court of Appeals, Second Circuit, United States of America,
17 June 1983, 710 F2d 928, IX Y.B. Com. ARB. 487 (1984) (xoTs B pAaHHOM CAydae ap6HTpaXHOe pelleHHe
3aBEPHUA IIPEACEAATEAD CYAQ, BHIHECEHHOE IIOCTAHOBACHHE He MCKAIYAET BO3MOKHOCTHU TOTO, YTO M APYTHE YAEHBI
CYAQ MOT'YT CA€AATD TO Xe camoe: "KOIUK apOUTPAXKHOTO PelleHHs K COTAALIEHHs], KOTOPbIe OBIAM 3aBePEHbI OAHUM
U3 YACHOB TPETEHCKOTO CYAQ, ABASIOTCS AOCTATOMHBIM OCHOBAHUEM AASL IIPUBEACHNS B HCIIOAHEHHE apOUTPKHOTO
pemenus’).

21 Bergesen v. Joseph Miiller Corp., Court of Appeals, Second Circuit, United States of America, 17 June 1983, 710
F.2d 928, IX Y.B. CoM. ARB. 487 (1984); Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale
d’Investissements, Court of Appeal of Brussels, Belgium, 24 January 1997, XXII Y.B. Com. Ars. 643 (1997).

$220verseas Cosmos, Inc. v. NR Vessel Corp., District Court, Southern District of New York, United States of
America, 8 December 1997, 97 Civ. 5898 (DC), XXIII Y.B. Com. ARB. 1096 (1998). Cya patee oTmeTHA, 4TO
MIOAAMHHOCTb apOUTPAXKHOTO peleHus He ocrmapuBasack. Cum. arke Guangdong v. Chiu Shing Trading, High Court,
Supreme Court of Hong Kong, Hong Kong, 23 August 1991, Miscellaneous proceedings No. 1625 of 1991.

$23Trans-Pacific Shipping Co. v. Atlantic & Orient Shipping Corporation (BVI), Federal Court, Canada, 27 April
2005, XXXI Y.B. Com. ARB. 601 (2006).

$24Glencore Grain Ltd. v. TSS Grain Millers Ltd., High Court of Mombasa, Kenya $ July 2002, Civil Suit No. 388
of 2000, XXXIV Y.B. Com. ARB. 666 (2009) (BBIBOA O TOM, 4TO XOAATAHCTBYIOmasi CTOPOHA He AOKa3aAa, 4To
TeHePAABHBIN AUPEKTOP YUPEKACHHUS, KOTOPOe BBIHECAO ITO PEIIEHHE, NMeA HPABO YAOCTOBEPSTH MOAAMHHOCTD
ap6urpaxuoro pemenus); O Limited (Cyprus) v. M Corp. (formerly A, Inc.) (United States) and others, Supreme
Court, Austria, 3 September 2008, 30b35/08f, XXXIV Y.B. CoM. ArB. 409 (2009) (BbiBOA O TOM, uTO
"ap6urpaxuble npasuaa ACMA He MO3BOASIOT 3aKAIOMHTD, YTO [OHHM] MPEAYCMATPHBAIOT BHIAAYY CBHAETEABCTB
cexperapem”); ECONERG Ltd. v. National Electricity Company AD, Supreme Court of Appeal, Civil Collegium,
Fifth Civil Department, Bulgaria, 23 February 1999, 356/99, XXV Y.B. Com. ARB. 641 (2000) (BbiBop 0 TOM,
9TO TMOAAMHHOCTb apOUTPAKHOIO pelleHHMs He ObIAd YAOCTOBEPEHA HM KOMIIETEHTHBIM OPTaHOM COTAACHO
3aKOHOAQTEABCTBY, IPUMEHMMOMY K apOUTPAKHOMY COTAQIIEHHIO, HU B COOTBETCTBUMU C 3aKOHOAATEABCTBOM CYAR,
PACCMATPHBABIIETO XOAATAACTBO O MPHBEACHHUU B HCTIOAHEHHE).
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c. JomkHo nu npou3sodumscs 3asepeHue apbUMPAXHO20 pelieHus,
NoONUHHOCMb KOMOpP020 yOoCmosepeHa

S7.  Crarps IV (1)(a) Tpebyer oT XOAaTaflCTByIOm el CTOPOHBI IPEACTABUTD AH6O
"AOAKHBIM 00pa3oM 3aBepeHHOE MOAAUHHOE apOuTpaXKHOe pelreHne’, AM00 "AOAXK-
HBIM 06Pa30M 3aBEPEHHYI0 KOIIMIO TaKOBOro'. BosHMKaeT BOIIPOC O TOM, AOAKHA AU
KOIHSL — IIPU IIOAQYE 3aBEPEHHON KOIMH apOUTPAXKHOIO pelIeHHs — OBbITh CAeAAHa
C 9K3eMIIASIPA, IOAAMHHOCTb KOTOPOTO y)Ke ObIAa PaHee yAOCTOBEpEeHa, HAH e OyaeT
AOCTaTOYHO 3aBEPEHHOI KOIMU apOUTPAXKHOTO pelleHHs 6e3 YAOCTOBEPEHHs IOA-
AMHHOCTHU TOATHCell apburpos. Xoa paspaborku crarbu IV moxaspiBaeT, 4TO Ha
IIPOTSUKEHMH 3HAYMTEABHOI YacTH HeperoBopos Tekct crarbu 1V (1)(a) tpe6osaa
OT XOAQTAVCTBYIOIIEHl CTOPOHBI IPEACTABACHISI AHOO [OAAMHHOIO apOUTPaXKHOTO
pelIeHys], AM0O ero 3aBepeHHOM KOIHMH 6e3 KaKUX-AN0O TpeGOBaHHIl B OTHOIIEHUN
YAOCTOBepeHHsl IIOAAMHHOCTH . HeoOXoAMMOe ycAOBHE B BHAE YAOCTOBEpEHHs
MOAAMHHOCTH 65140 AO0GaBAEHO Ha GoAee mo3pHeM orame’™. MIHbIMU cAOBamu, Tpe-
6oBaHe 3aBepeHNs OBIAO BKAIOUEHO Pa3pabOTYMKAMU HE3aBHUCHMO OT TpebOBaHMS
YAOCTOBEPEHHS TIOAAMHHOCTH.

58.  Vmeromuxcsi MpUMepOB IO 3TOMY BOIIPOCY U3 00AACTH MpPeIjeACHTHOTO IpaBa
KpafiHe MaAO: M3BECTHO O ABYX CAyYasX, IIPUYEM CYAbI TOTAQ 3aHSAM pPasHbIe
MTO3UIUM.

59. OAMH U3 CyAOB IIOCTAaHOBHA, YTO B TOM CAyYae, KOTAQ XOAQTANCTBYIOasl CTO-
pOHA IPEACTaBAseT 3aBepeHHble KONMHM apOUTPaKHOrO pelleHus, HeOOXOAUMO
IPEABAPUTEABHO YAOCTOBEPUTH IOAAMHHOCTD MOAIIMCEN apOUTPOB Ha apOHUTpa-
HOM pelreHun>”.

60. Apyroii 5xe CyA, HAIIPOTHB, IIOCTAHOBHA, YTO B TeX CAyYasX, KOTAQ IIOAAMH-
HOCTb CaMOTO apOUTPAKHOTO PelLIeHNs He OCIIAPHUBAETCS, IPEACTABACHHE 3aBEPeH-
HOM KONHMH apOMTPAXHOTO pelIeHHs, IIOAAMHHOCTh KOTOPOrO paHee He
yAOCTOBepsiAach, 6yaeT oTBedarb TpeGosanusam cratsu IV (1)(a).

61. KoMMeHTaTOpbl 3asBASIOT, 9TO TpebGOBaHHE 3aBepsTh apOHTPAKHOE pelle-
HUe€, IOAAUHHOCTb KOTOPOT'O YAOCTOBEPEHa, He OTBeYaAo Obl AyXy crarbu IV, koTo-
PBIIl 3aKAIOYAETCS B TOM, YTOOBI YCTPAaHHTb, KAK OHH YTBEPXKAAIOT, HEHYKHBII
popmasmsm™.

$25TTodz0mosumeantoie mamepuarn, Konpepenrus Opranmsanun O6beannennsx Hanumit 1o MesxAyHapoAHOMY
ToprosoMmy apburpaxy. Pabouas rpymma N° 3. PaccMoTpeHNe IpOeKTa KOHBEHIMH O IPU3HAHUU M IPHBEACHHI
B MCIIOAHeHNe MHOCTPAHHDIX ap6UTpaxHbIx pemenuit (myHkT 4 nosecrku ), E/CONE26/L.43, crp. 1.

$26TTodz0mosumeAvtvie mamepuasrsi, Summary Records of the Seventeenth Meeting of the United Nations
Conference on International Commercial Arbitration, E/CONE.26/SR.17, p. 7.

270 Limited (Cyprus) v. M Corp. (formerly A, Inc.) (United States) and others, Supreme Court, Austria,
3 September 2008, 30b35/08f, XXXIV Y.B. COM. ARB. 409 (2009).

$28Bundesgerichtshof [BGH], Germany, 22 February 2001, III ZB 71/99; Oberlandesgericht [OLG] Rostock,
Germany, 28 October 1999.

29 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JUDICIAL INTERPRETATION 256-57 (1981); Maxi Scherer, Article IV (Formal Requirements for the Recognition and
Enforcement of Arbitral Awards), B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 207, 215 (R. Wolff ed., 2012).
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Cratba IV (1)(b)

62. Crarba IV (1)(b) npeaycMaTpuBaert, 4To AASL TOTO, 4TO6BI AOOUTHCS TIPH3HA-
HUSI M IPUBEACHIS B CIIOAHEHHE, XOAATANCTBYIOMAsI CTOPOHA AOAXKHA TAKOKe IIPEA-
CTaBUTb CYAY, KOTOPBII PACCMATPUBAET TAKOE XOAATAFCTBO, "TIOAAMHHOE COTAQIIEHHE,
yHmoMsHyTOe B cTarbe I, HAM AOAKHBIM OOpPAa3oM 3aBEpPeHHYIO KOIMIO TaKOBOIO'.
B 9TOM KOHTEKCTe CYABI YaCTO PACCMATPUBAAK BOIPOC O TOM, OTBEYAeT A apOu-
TPa)XHOE COTAAIIEHHE, MPEACTABACHHOE XOAATACTBYIOIENl CTOPOHOM, TpeboBa-
HusiM cratsu 11 OToT BOmpoc mMOAPOOHO aHaAM3HMpyeTcsl B rAaBe PyKOBOACTBa,
HOCBsIIeHHOMN cTarbe I, M IIOBTOPHO 3aech 06CYXKAATBCS He OYAET.

A. TpeboBaHue 0 TOM, 4TOOblI XOAATAWCTBYIOWAS CTOPOHA
npeAcTaBuna apobuUTpa)kHoe cornaiweHue,
"ynomsHyToe B cTatbe II"

63. Crarpsa IV (1)(b) Tpebyer or X0paTailicTBYyIOMIEN CTOPOHBL IPEACTABUTD "TOA-
AMHHOe COrAaineHue, yrnoMsHyTtoe B crarbe II". CooTBeTCTBEHHO, CYABI YaCTO pac-
CMaTPHMBAaAU BOTIPOCHI, BbITeKaromue u3 crarbu 11, B yBaske co crarveit IV (1)(b), B
YaCTHOCTHU BOIIPOCHI AOKA3aTEAbCTBA, HEOOXOAUMOTO AASI BHITOAHEHHSI TPeOOBAHMS
IPEeACTaBUTb 'TIOAAMHHOE COTAQIIeHHe, YIIOMsIHyToe B crarpbe II".

64. Cyabl IPHXOAHAM K BBIBOAY O TOM, YTO XOAQTaHCTBYIOLIAsh CTOPOHA HeceT
OpeMsl IIPeACTABAEHUS AOKYMEHTAABHOTO CBHAETEABCTBA, KOTOPBIM SIBASIETCS
"mucpMeHHOe coraamenue” coraacHo crarbe 11 (2). Hampumep, ®epepasbHbiit cya
IlIBeiijapun MOCTAaHOBHA, 4TO B cooTBeTcTBuM co ctarbeit IV (1)(b) 6pems mpe-
AOCTaBAEHHUSI apOUTPAKHOTO COTAAIIEHHS, KOTOPOe OTBeYaeT TPeOOBAHUSIM B OTHO-

menun Gopmbl coraacHo crarbe I KomBeHIMH, A€XHT Ha XOAATaHCTByIOIIei

530

CTOpOHE TouHo Tak >Xe HCIIAHCKHe CYAbI CYHUTAAH, YTO XOAaTaﬁCTByIOIHaﬂ

CTOpOHa HeceT OpeMs AOKA3BIBAHMS TOIO, 4YTO YCAOBHUS, IPEAYCMOTPEHHbIE
crarpeit IV (1) (b), BBITOAHEHDI, B YACTHOCTH, IyTeM MPEACTABACHHUS AP OUTPASKHOTO
coraamenus "B $opme, ycraHosaeHHoi cratbeit [V (1)(b) Bmecte co crarpeit 11",
ArneAAsIMOHHBII CyA opuHHAALATOro okpyra CoepnHennbix IIITaToB TaksKe mocra-

HOBHA, 4YTO XOAaTaI;ICTByIOI.U;aﬂ CTOpOHa AOAKHA "BBIIIOAHUTD TPE6OBaHI/Ie crarpu 11

B OTHOIIEHWH IHCbMEHHOTO COTAAIIeHUs 32,

$30Federal Tribunal, Switzerland, 31 May 2002, 4P.102/2001.

3 Glencore Grain Limited (United Kingdom) v. Sociedad Ibérica de Molturacién, S.A. (Spain), Supreme Court,
Spain, 14 January 2003, 16508/2003, XXX Y.B. Com. ArB. 605 (2005). Cwm. Tawke Shaanxi Provincial Medical
Health Products 1/E Corporation (PR China) v. Olpesa, S.A. (Spain), Supreme Court, Spain, 7 October 2003,
112/2002, XXX Y.B. Com. ARB. 617 (2005); Satico Shipping Company Limited (Cyprus) v. Maderas Iglesias (Spain),
Supreme Court, Civil Chamber, Plenary Session, Spain, 1 April 2003, 2009 of 2001, XXXII Y.B. Com. ARB. 582
(2007).

$2Czaring, L.L.C. v. WE Poe Syndicate, Court of Appeals, Eleventh Circuit, United States of America,
4 February 2004, 358 F.3d 1286. Cwm. taxxe Guang Dong Light Headgear Factory Co. v. ACI Int’l, Inc., District
Court, District of Kansas, United States of America, 10 May 2005, 03-4165-JAR.
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6S.  Cyabl TakKe YTOUYHSIAM, UTO AAS LieAed craTbu [V (1)( b) XOAQTANCTBYIOINAS
CTOPOHA AOAKHA IIPEACTABHUTb TOABKO AOKA3aTeAbCTBO prima facie apburpasxHoro
coraamenmss™. Hampumep, AmeAasnnoHHBIA CyA AHIAME M YaAbca IpHIIEA K
BBIBOAY, YTO XOAATAFCTBYIOIIAsl CTOPOHA MOXET IIPEACTABUTDH 'TIHCHMEHHbIE YCAO-
BIHSL, COAEPIKAIIMe apOUTPAXKHYIO OTOBOPKY ", HAH "AOKYMEHT O pernCTpariuu’ apou-
TPAXKHOTO COTAAIIEHMS], COCTABAGHHOTO B IHCbMEHHON $popMe, IIOSICHUB, UTO "BCe,
9TO, BEPOATHO, TPeGyeTcs Ha [EePBOM 3Talle |...], TAK 3TO, IO-BHAUMOMY, AOCTOBEp-
Hble AOKYMEHTBI, COAEpIKale apOUTPAXHYI0 OroBOpKy'***. AHarormyHbiM o6pa-
3oM, BepxoBueiit cys B CHHramype IMOCTAaHOBHA, YTO "AOKYMEHT, IIPEACTABACHHBIH
B CYA B COOTBETCTBUH CO [CTaTbeil 3aKOHA O MeXAYHapoAHOM apburpaxe Cumra-
mypa, nepepatomeit copepxanre crarsu [V(1)(b) Komsenuuu], mocae ero mpo-

CTOTO IIPEACTABACHHSA BOCIIPHUHHMAETCA CYAOM KaK CBHAETEABCTBO prima facie mo

BOIIPOCaM, K KOTOPBIM OH MMeeT OTHOmeHne >,

66. Kaxk y>xe roBOpHAOCD BBIIIE U B ADYIUX YacTsX HacTosimero PykoBopcrsa®™,
CyAbl [epMaHMM 4acTO MCXOAMAM M3 HAAWYMs IIpaBa Ha 6GoAee GAArONPHSTHbII
pexuM B cooteTcTBuH co ctatbeit VII (1), BbIHOCS peleHue O TOM, 4TO XOAATalt-
CTByIOI[ell ~CTOpOHe BOOOIIe He HYXHO IPEACTAaBASITh  apOHTPaKHOE
coraamrenne®”.

67. KoMmMmeHTaTOpbI Takxe cuMTasu, uto, coraacHo crarbe IV (1)(b), xoaaraii-

CTBYIOIAsi CTOPOHA AOAYKHA TOABKO IIPEACTABUTb AOKA3aTeAbCTBO prima facie Toro,

4TO apOUTPAXHOE COTAAIIEHHe OTBedyaeT POPMAABHBIM TpeboBaHMsIM cTarbu 1153,

3 Aloe Vera of America, Inc. (United States) v. Asianic Food (S) Pte Ltd. (Singapore) and Another, Supreme Court
of Singapore, High Court, Singapore, 10 May 2006, OS 762/2004, RA 327/2005, XXXII Y.B. Com. ARB. 489
(2007) (cya mocTaHOBHA, 4TO Ha AQHHOM dTarle "H3ydeHHe [...] HOCUT GOPMAABHBIIL, a He MaTepUAAbHO-IIPABOBOM
xapakrep"); Seller v. Buyer, Supreme Court, Austria, 22 May 1991, XXI Y.B. Com. ArB. 521 (1996); Denmark
Skibstekniske Konsulenter A/S I Likvidation (formerly known as Knud E Hansen A/S) v. Ultrapolis 3000 Investments
Ltd. (formerly known as Ultrapolis 3000 Theme Park Investments Ltd.), High Court, Singapore, 9 April 2010, 108,
2010 S.L.R. 661.

33*Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.

335 Denmark Skibstekniske Konsulenter A/S I Likvidation (formerly known as Knud E Hansen A/S) v. Ultrapolis
3000 Investments Ltd. (formerly known as Ultrapolis 3000 Theme Park Investments Ltd.), High Court, Singapore,
9 April 2010, 108, 2010 S.L.R. 661.

$3Cm. raaBy PykoBOACTBa, mocBsmeHHyl crarbe IV, myHKT 17, M TAaBy, mocssmenHyio cratbe VII,
IyHKTHI 36-38.

S37Cu. taxoke Bayerisches Oberstes Landesgericht [BayObLG], Germany, 11 August 2000, 4 Z Sch 05/00;
Oberlandesgericht [OLG] Miinchen, Germany, 15 March 2006, 34 Sch 06/05; Kammergericht [KG], Germany,
10 August 2006, 20 Sch 07/04; Oberlandesgericht [OLG] Celle, Germany, 14 December 2006, 8 Sch 14/05;
Oberlandesgericht [OLG] Miinchen, Germany, 23 February 2007, 34 Sch 31/06.

S38[CCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
Jupces 75 (P. Sanders ed., 2011).
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B. OtcytcTBue TpeboBaHMUsA AOKA3biBaTh AENCTBUTENLHOCTD
apOUTPaXKHOro cornatweHus

68. C BOIPOCOM O TOM, AOA’KHA MAM HET XOAATANCTBYIOIAsl CTOPOHA AOKA3BIBATb,
9TO IPEACTABACHHOE €10 apOUTPAKHOE COTAALIEHHE OTBeYaeT TPeOOBAHISM B OTHO-
IIEHNU 'TIMCHbMEHHOIO COTAALIEHHs", TECHO CBSI3aH M BOIIPOC O TOM, AOAKHA AU
XOAQTANCTBYIOIAsl CTOPOHA, B COOTBETCTBHM CO CTaThel IV, mpopeMOHCTpUpOBaTb,
9TO apOUTPAXKHOE COTAAIIEHHUE SBASETCS ACHICTBUTEAbHBIM.

69. Cyabl, KOTOpblE PaCCMATPHBAIOT IIOAOOHbBIE XOAATAFICTBA, IIPHAECPKUBAKOTCS
06IIero MHeHHs O TOM, 4T0 B cooTsercTBuu co crarbeit IV (1)(b) xoparaiicTsyro-
LIeil CTOPOHE He HY>KHO AOKAa3bIBATh ACHICTBHTEABHOCTb apOMTPKHOIO COTAALIe-
HUSL U YTO B COOTBETCTBHY CO CTaTbeil V IIOAHMMATb 9TOT BOIPOC AOASKHA CTOPOHA,
BBICTYIIAIOIAs IIPOTUB [IPUBEACHUS B UCIIOAHeHHEe .

70. Hanpumep, ATIEAASIIMOHHBIN CyA AHIAMHM M Y2AbCa IIOCTAaHOBMA, 4TO, KaK
TOABKO XOAQTAFCTBYIOLIAS CTOPOHA IIPEACTABASIET ApOUTPASKHOE COTAAIIeHNUe, KOTO-
poe orseuaer Tpe6osanusm crarbu [V (1) (b), 6pems pookasbiBaHus, 4TO ap6UTpax-
HOE COTAANIEHHE SBASETCS HeAeHCTBUTeAbHBIM coraacHo cratbe V. (1)(a),
%, AneaasiioHHsI cyp Bepmyackux OcTpoBoB Taxoke
MIOCTAaHOBHA, YTO XOAATAMCTBYIONAsl CTOPOHA 00s3aHA MIPEACTABUTH TOABKO apbu-
TPaXKHOE COTAQIIIEHHE, a OpeMs IIPOSICHEHHSI CUTYALIUU C AeHICTBUTEABHOCTBIO 9TOTO
COTAQIIEHUS HECeT CTOPOHA, BBICTYIAIONIAS IPOTUB [PUBEACHHS B HCIIOAHeHHEe ",

TIIEPEHOCUTCS HA OTBETUYHMKA

71.  Takoro e MOAXOAQ IIPHAEPKUBAAKCH M CYABI ADYTUX FOCYAQPCTB, B TOM YHCAE
Uraanw*?, Ucnanun®® u Ascrpun®,

53Boaee AeTaAbHOE O6CYXAEHHE BOIPOCA O GPEMEHH AOKA3bIBAHMA B COOTBETCTBUH CO CTaTbeil V CM. IAaBy
PyKOBOACTBA, IOCBSIeHHYI0 cTaTbe V, MyHKTh 13-16, 1 raasy, nocssmennyo crarbe V (1)(a), mynxrs: 43-47.

4%Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.
TToAx0Aa, KOTOPBII IpUMeHsIACS B Aeae Dardana, npupaepxuBauch Taxoke Boicokumit cya Aurann u Yaabca B Aene
Dallah v. Pakistan n Beicoxnit cys Cunramypa B aeae Ultrapolis. Cwm. Dallah Real Estate and Tourism Holding
Company v. Ministry of Religious Affairs, Government of Pakistan, High Court of Justice, England and Wales,
1 August 2008, [2008] EWHC 1901, Annex 6; Denmark Skibstekniske Konsulenter A/S I Likvidation (formerly
known as Knud E Hansen A/S) v. Ultrapolis 3000 Investments Ltd. (formerly known as Ultrapolis 3000 Theme Park
Investments Ltd.), High Court, Singapore, 9 April 2010, 108, 2010 S.L.R. 661.

S Sojuznefteexport (SNE) v. Joc Oil Ltd., Court of Appeal of Bermuda, Bermuda, 7 July 1989, XV Y.B. Com.
Ars. 384 (1990).

S2Jassica S.A. v. Ditta Polojaz, Court of Cassation, Italy, 12 February 1987, 1526, XVII Y.B. Com. ARB. 525
(1992).

$¥3Union Générale de Cinéma, SA (France) v. X Y Z Desarrollos, S.A. (Spain), Supreme Court, Civil Chamber,
Spain, 11 April 2000, 3536 of 1998, XXXII Y.B. Com. ArB. 525 (2007); Strategic Bulk Carriers Inc. (Liberia) v.
Sociedad Ibérica de Molturacién, S.A. (Spain), Supreme Court, Civil Chamber, Spain, 26 February 2002, 153 of
2001, XXXII Y.B. Com. ARB. 550 (2007).

$*4Seller v. Buyer, Supreme Court, Austria, 22 May 1991, XXI Y.B. Com. Ars. 521 (1996).
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72. HOAAEP)KKY HU3AOXXCHHOTI'O BBIIIE ITOAXOAQ MOKHO HAITH B N0020MOBUMNEAbHBIX

mamepuarax no crarbe IV (1)(b)** u B xommenTapun®®.

C. OtcytcTBue TpebOBaHMA YAOCTOBEPSATH NOAAMHHOCTb
apObUTpaXKHOro CornaweHus

73. B ro Bpems xak cratbs IV (1)(a) Tpebyer oT XoparaiicTByromeit CTOPOHbI
IPEACTABUTD 3aBePEHHOE MOAAMHHOe apOUTpaXHOe pemeHre (MAM ero 3aBepeH-
Hyto komuio), cratba IV (1)(b) He Tpebyer yaocTOBepeHMs TOAAMHHOCTU ap6u-
TPKHOTO COTAQIIEHFL.

74. B xope pa60Tb1 Hap cratbeil IV 6eAbruiickuil peaeraT IIPEAAOSKHA YAOCTOBE-
PSTH MOAAMHHOCTh ¥ apOUTpaXHOro coraameHus ?. TIpoTHB 9TOro BBICTYIMA
QpaHIy3CKUIT AeAeraT, KOTOPBIH CIUTAA, YTO IIPEACTABACHIE APOUTPAKHOTO COrAd-
IIEHVS] He AOASKHO OOpEMEHSITHCS Ype3MEPHBIME TPeOOBAHIAMH, OCOOEHHO B CBeTe

TOro $aKra, YTO MHOIHE apOUTpaXKHbIe Pa3bUpaTeAbCTBA IIPOBOASLTCS HA OCHOBA-

548

HHNH ap6I/ITpa)KHbIX OroBOpPOK, COrAACOBAaHHbIX B O6MeHe mucbMamu>*®, OKOHYATEAD-

moiit Teker cratbum IV (1)(b) He BKAtouaeT TpeGOBaHMA YAOCTOBEpSTH
IOAAMHHOCTb.

7S.  Hu 0AHO M3 pacCMOTPEHHBIX CYACOHBIX pellIeHU He COAEPXKUT KaKOro-AR60
00Cy>KAEHUSI AAHHOTO BOIIPOCa.

Cratba IV (2)

76. Crarbst IV (2) TpebyeT OT XOAQTalICTBYIOIEil CTOPOHDI IIPEACTABUTD TIEPEBOA
apOUTPAXKHOIO PelleH s MAM APOUTPAXKHOTO COTAAIICHNHS, €CAM OHU U3AOXKEHBI He
Ha 0QUIIAABHOM SA3bIKE TOM CTPaHBI, TAe UCIPAITHBAETCs IPU3HAHUE 1 IIPUBEACHHE
B HCIIOAHEHHE O9TOIO pelleHHs. IlepeBOABI AOAKHBI OBIT IPEACTABACHBI B

45 Aeaerar or MTTI na Kondepenumu 3astia, 4To "eCAH €CTh AOKA3aTeABCTBO prima facie Toro, 4o cTopomst
AOTOBOPHMAMChH IIEPEAATH CBOHM CIOP B apOMTPax, TO TOIAA OTBETYHK AOAXKEH AOKasbIBaTbh obpaTHOE'.
ITodzomosumearvvie mamepuasst, United Nations Conference on International Commercial Arbitration, Summary
Record of the Eleventh Meeting, E/CONFE.26/SR.11, p. 12.

$4FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 968, para. 1673
(E. Gaillard, J. Savage eds, 1999); ICCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEW YORK
CONVENTION: A HANDBOOK FOR JUDGES 75 (P. Sanders ed., 2011); Dirk Otto, Article IV, B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK
CONVENTION 143, 167 (H. Kronke, P. Nacimiento et al. eds., 2010).

$¥7Todzomosumeavnie mamepuaset, United Nations Conference on International Commercial Arbitration,
Summary Records of the Seventeenth meeting of the United Nations Conference on International Commercial
Arbitration, United Nations document E/CONF.26/SR.17, pp. 6-7.

$*8TTodz0mosumeavnvie mamepuaset, United Nations Conference on International Commercial Arbitration,
Summary Records of the Seventeenth meeting of the United Nations Conference on International Commercial
Arbitration, United Nations document E/CONF.26/SR.17, p. 7.
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AOIIOAHEHHe K IIOAAMHHBIM AOKyMeHTaM, a He BMecTo Hux . Crarbs IV (2) panee
IIPEAYCMATPHBAET, YTO TaKHe IIePEBOABI 3aBEPAIOTCA OPUITHAABHBIM HAU IPUCSDK-
HBIM II€PEBOAYMKOM HAU AMIIAOMATHUYECKUM HAU KOHCYABCKUM y4YpeXACHHEM.

77. B cBsasu co crarpeit IV (2) cyabl, KOTOpble pacCMAaTPUBAAK COOTBETCTBYIOIIHE
XOAQTANCTBA, U3YIaAH BOIPOCH O 3aKOHOAATEABCTBE, PErYAUPYIOIeM [IepeBoa, 00
opraHax, 06AaAQIOIINX KOMIIETEHIIUE N AASL BBIIIOAHEHMS [IEPEBOAQ, M O IIPeAMeTe
nepeBoAa.

A. Perynupylouwee 3aKkoHOAaTeNbCTBO

78. Kak u B cayyae crarsu IV (1), B KOTOpO#l HUYEro He TOBOPHTCS O 3aKOHOAQ-
TEAbCTBE, IPUMEHSIEeMOM B OTHOIIEHUH YAOCTOBEPEHHUS TOAAMHHOCTH 1 3aBePEHIS,
B crarbe [V (2) He MpeAycMOTPEHO HUKAKKX IIOAOKEHHMIT O 3aKOHOAATEABCTBE, Pery-
AVpYIOIIeM BOIIPOCHI IIepeBOAQ.

79. B mpeliepAeHTHOM IpaBe CYIIECTByeT OYeHb MAAO IIPUMEPOB IO BOIPOCY O
IIPUMEHHMOM 3aKOHOAATeAbCTBe. B OAHOM AeAe IBEHIIAPCKUI CYA 3asIBUA, UTO 3aBe-
peHHe nepeBoAA MePeBOAYMKOM HAM KOHCYABCKUM HAU AMTIAOMATHYECKHIM YUpexAe-
HHeM HeOOXOAUMO AASI COOAIOAGHIS 3aKOHA MeCTa HAXOXAEHHS apOUTpaKa U YTO
9TOT 3aKOH MOXET YCTaHABAUBATH MEHee JKeCTKHe TPeOOBAHMUsI B OTHOIIEHHUH 3aBe-
PEHHS AN AQKE BOOOIIe OTMEHHTDH Takue TpefoBaHms ™.

80. BepxoBHbIif cys ABCTpHM IIOCTAaHOBMA, UTO XOAATAHCTBYIOMAs CTOPOHA
HMeeT IIPaBO BBIOPATh AMOO 3aKOHOAATEABCTBO TOCYAAPCTBA, B KOTOPOM OBIAO
BBIHECEHO apOUTpaXHOe pellleHHe, AUOO 3aKOHOAATEABCTBO OCYAAPCTBA, B KOTO-

POM AOOHMBAIOTCS IIPUBEACHUS €0 B HCIIOAHeHHe ',

B. 3aBepeHue "oduuManbHBIM AN MPUCAKHBIM
NnepeBOfYMKOM MU LUNAOMATUYECKUM
MAWM KOHCYNbCKUM yypexaeHunem"

81. B oramume ot crarbu IV (1), crathsa IV (2) KOHKpeTHO ompeaeAsieT KoMIe-
TEHTHBIN OPTaH AASL OCYIIIeCTBACHHUS 3aBePeHIsI IIepeBOAd: OPUITMAABHBIN AU IIPU-
CSDKHBIH IIEPEBOAYUK HAH JKe AMIIAOMATHYeCKOe MAH KOHCYAbCKOE YUpeXXAeHHe.

S Inter Maritime Management S.A. v. Russin & Vecchi, Federal Tribunal, Switzerland, 9 January 1995, XXII Y.B.
Com. Ars. 789 (1997).

$30Court of Appeal of the Canton of Zug, Switzerland, 27 February 1998, JZ 1997/104.161.

331Supreme Court, Austria, 11 June 1969, 3, II Y.B. Com. ArB. 232 (1977).
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82. Ilpumensas aTo TpeGoBaHMe, IBEHALAPCKUIL CyA OTKa3aA B NPUBEACHHH B
HCIIOAHEHHE B AA€, KOTAQ IIEPEBOA ObIA 3aBepeH He OPHIMAABHBIM [IePEBOAYUKOM
VAU AMTIAOMATHYECKUM MAU KOHCYABCKMM YYPeXKACHHEM, a IyOAMYHbIM HOTApHUy-
coMm. OAHAKO OH OTMETHA, YTO HOTAapUYC 3aBEPHA TOABKO IOAAMHHOCTD KOIHH
apOUTPAXKHOTO PelleHys], NCIIOAb3OBAHHOM NpPH MepeBoAe’™:. DTOT 5Ke CyA TaKKe
A06aBHA, YTO, KaK IPABUAO, IIEPEBOA, CACAAHHDIIT TPeTheil CTOPOHOI 1 3aBepeHHbII
Ty 6AMMHBIM HOTApUYCOM, KOTOPBIi CIOCOGEH MOHATH A3bIK EPEBOAA, MOXKET OTBe-
qarh KpuTepuaM ctatbu IV (2).

83. B crarpe IV (2) He ykasaHo, AOAXKeH AM OQHIHAABHBII HAU IPUCSKHBI Iepe-
BOAYHK MAM AMIIAOMATHYeCKOe HAU KOHCYAbCKOE YUPeXKACHHE MPEeACTaBASITh TOCY-
AAPCTBO, B KOTOPOM OBIAO BHIHECEHO apOUTPAKHOE pelleHH e, HAK Xe TOCYAAPCTBO,
rA€ HCIIPAIINBAETCS IPUBEACHHE B MCIIOAHeHHe. FI3BeCTHBIX MpUMepoB U3 00AaCTH
IpeljeAeHTHOTO IIPaBa II0 3TOMY BOIIPOCY oueHb MaAo. CAeAys CBOeMy ITOCTaHOBAe-
HUIO B OTHOIIEHHH 3aKOHOAATEABCTBA, PEIYAUPYIOLIEro mepeBop’>, BepxoBHsIit cya
ABCTpHM OTMETHA, YTO XOAATANCTBYIONIAsl CTOPOHA HMeeT IIPaBO BHIOMpATh Ilepe-
BOAYHKOB AMOO U3 TOCYAAPCTBA, B KOTOPOM AOOUBAIOTCS IIPUBEACHIS B HCIIOAHEHHE
apOUTPAXKHOrO peleHns, AUOO U3 TOCYAAPCTBA, B KOTOPOM OHO OBIAO BbIHECEHO ™,
TouHO Tak ke PPAHIfy3CKHe CYABI COUAH, YTO XOAATANCTBYION[asi CTOPOHA He 00si-
3aHa IPEACTABASATD IIEPEBOA, CACAAHHBIN IEPEBOAYMKOM U3 CIIMCKA IKCIIEPTOB CYAR,

KOTOPBII PACCMATPUBAET COOTBETCTBYIOIIEE XOAATANCTBO .

C. [lpeamet nepeBopa

84. B crarpe IV (2) ykasaHo, 4To IpeAMETOM MepeBOAA SBASIOTCS apOUTPaKHOE
pelreHye ¥ apOUTPaXKHOE COTAAIIEHHUE. B 9TOF CBS3H CyABI PACCMATPHUBAAU BOIIPOC
O TOM, BBITIOAHHUT AM XOAQTaHCTBYIOINAsl CTOPOHA TpeboBanus craThu IV, ecan mpen-
CTaBUT IT€PEBOABI BHIACPIKEK M3 3TUX AOKYMEHTOB.

8S. Tlo MHeHMIO aBCTPHICKOrO CYAQ, XOAATAMCTBYIOMas CTOPOHA AOAXKHA TIpeA-
CTaBUTb IIOAHBIA IIEPEBOA COOTBETCTBYIOIIETO AOKyMeHTa . OAHAKO 9TOT CyA
He CTaA OTKA3bIBaThb XOAATAMCTBYIONIEH CTOPOHE B IPUBEACHHMU B HCIIOAHEHHE, a

BEPHYA AEAO B CyA HHU3IIEH MHCTAaHIIUH U IIPEAIINCAA €My AAThb XOAATAHCTBYIOIIeH

CTOpOHE BO3MOXXHOCTb IIPEACTABUTD IIOAHBIH IepPeBoA™’.

$32Court of Appeal of the Canton of Zug, Switzerland, 27 February 1998, JZ 1997/104.161.

$53Supreme Court, Austria, 13 April 2011, 3 Ob 154/10h.

554Supreme Court, Austria, 11 June 1969, 3, I Y.B. Com. Ars. 232 (1977).

$35S.A.R.L. Synergie v. Société SC Conect S.A., Court of Appeal of Paris, France, 18 March 2004, 2001/18372,
2001/18379, 2001/18382; Société GFI Informatique S.A. v. Société Engineering Ingegneria Informatica S.P.A. et So-
ciété Engineering Sanita Enti Locali S.PA. (ex GFI SANITA S.P.A.), Court of Appeal of Paris, France, 27 November
2008, 07/11672.

56D S.A. (Spain) v. W GmbH (Austria), Supreme Court, Austria, 26 April 2006, 30b211/05h, XXXII Y.B.
Com. ARrB. 259 (2007).

557Ibid. ToT e Cya Takke TOSCHHA, YTO He CYIIECTBYeT HHKAKUX TPe6OBAHMI, MPEAYCMATPHBAIOIINX TIEPEBOA
0CO6bIX MHEHHIT, TOCKOAbKY 0COOble MHEHHUs 06bIMHO He ABASIOTCS YacTbio apOUTPAXKHOTO PelleHHs.
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86. IllBeitjapckue CyAbI IPUAEPKHMBAAUCH B 9TOM OTHOIIEHHU IIPArMaTHYHOTO
noaxoaa. Hanpumep, cyp Llroprxa nmpusHaa, 4TO CTOPOHA, IIPEACTABUBLIAS IEPEBOA
apOUTPaXKHOIO COTAAIIEHNs], BBITOAHMAA TpeboBaHus cTarby IV, mpeAcTaBuB mepe-
BOA apOUTPAKHON OTOBOPKH, @ HE BCEro Aorosopa’*®.

87. Kpowme toro, ®epepanvusiit cya IlIBeiiapuu MOCTAHOBHA, YTO YaCTUYHBII
nepeBop ap6UTPaXHOTO pelmnenus oTBedaer TpeGosanmam crarbu 1V (2)%. Cyp
3asIBUA, UTO, €CAM HCXOAUTD U3 THOKOTO, ParMaTHYHOTO U HepOPMAABHOTO TOAKO-
Barus cTatsu IV (2), peACcTaBACHUS TOABKO YaCTHYHOTO IePeBOAA APOUTPAsKHOTO
PElIeH s AOCTATOYHO U YTO HOA€e OrpaHUYUTEAbHOE TOAKOBAHHE IIPOTHBOPEUHAO
651 Ayxy u riean KOHBEHIMH, 3aKAIOYAIOIIMMCS B COACHCTBIN [IPU3HAHUIO U IIPHBe-
AeHUIO B ucroAHeHune. OH IpHIIEA K BBIBOAY O TOM, 4TO ObIAO ObI cAMIIKOM (Op-
MaABHBIM TPebOBaTh IepeBOAA BCErO apOUTPAXKHOTO PellleHHs B CBeTe TOro pakTa,
YTO XOAQTAFICTBYIOIAsl CTOPOHA MPEACTABHAA CYAY IIepeBOA, KOTOPBIM OXBBITHIBAA
[IOCTAHOBASIOLIYIO YACTh APOUTPAKHOTO PELICHHS U PAa3A€A, TIOCBSIIIEHHBIN PACXO-
AAM U SIBASIBUINICS IIPEAMETOM CIIOPA MEXAY CTOPOHAMH.

538Court of Appeal of Ziirich, Switzerland, 17 July 2003, XXIX Y.B. Com. ArB. 819 (2004). Cwm. Tarxe R S.A.
v. A Ltd, Court of Justice of Geneva, Switzerland, 15 April 1999.
$%9Federal Tribunal, Switzerland, 2 July 2012, SA_754/2011.



Cratba V

1. B mpusHanuM u IpHUBEACHHM B HCIIOAHEHHE ap6HTpa>KHoro peleHms
MOXeT ObITh OTKa3aHO IO MpOCbbe TOM CTOPOHBI, IPOTHB KOTOPOM OHO
HAITPAaBAGHO, TOABKO €CAM 9Ta CTOPOHA IPEACTABUT KOMIIETEHTHOMN BAACTH
IO MeCTY, TAe HCIPAIINBAeTCsA IPHU3HAHME U IPUBEACHHE B HCIIOAHEHHe,
AOKA3aTeAbCTBA TOTO, YTO:

a) CTOpPOHBI B COTAQLIEHHH, YKa3aHHOM B crarbe 11, 6biAx, IO mprMeHH-
MOMy K HUM 3aKOHY, B KaKOHM-AMOO Mepe HeAeeCIIOCOOHDBI HAM 9TO COTAAIIEHHe
HEAEHCTBUTEABHO TI0 3aKOHY, KOTOPOMY CTOPOHBI 3TO COTAAIIEHHe TTOAYMHHAH,
a IIpU OTCYTCTBUM TAaKOIO YKA3aHHS — I10 3aKOHY CTPAHBIL, [Ae pelleHHe ObIAO
BBIHECEHO; UAU

b) cropoHa, MPOTUB KOTOPOIl BHIHECEHO pelleHHe, He GbIAA AOAKHBIM
06pasoM yBeAOMAEHA O Ha3HaYeHWH apOUTpa MAM 06 apOUTpaKHOM pasOHpa-
TEAbCTBE HAH IIO APYI'I/IM HPI/I‘{I/IHaM HE MOrAa HpeACTaBI/ITb CBOHU 06’1)51CH€HI/ISI;
HAU

¢) yKasaHHOE pellleHHe BHIHECEHO II0 CTIOpY, He IPEAYCMOTPEHHOMY MAU
He TIOAITIAAQIOIIIEMY I10A, YCAOBHS apOUTPAKHOTO COTAALIEHNSI UAK ApOUTPaXKHOMN
OTOBOPKHU B AOTOBOPE, MAU COAEPSKHT IOCTAHOBAEGHHMS IIO BOIPOCAM, BBIXOAS-
MM 32 IPEAEABI APOUTPAXKHOIO COTAAUIEHVS HAM apOMTPKHON OTOBOPKU B
AOTOBOpE, C TeM, OAHAKO, YTO €CAU IIOCTAHOBAEHHS IO BOIIPOCAM, OXBaThIBAEMbIM
apOUTPKHBIM COTAALIIEHHEM HAU OTOBOPKOM, MOTYT ObITb OTAEAEHBI OT TeX,
KOTOpbIe He OXBaThIBAIOTCS TAaKUM COTAAIIEHMeM MAM OTOBOPKOH, TO Ta YacTb
ApPOUTPAKHOTO pellleHns], KOTOPasi COAEPXKUT ITOCTAHOBAGHHS IO BOIIPOCAM,
OXBAThIBaeMbIM apPOUTPAKHBIM COTAALIEHUEM HAM apOUTPAKHOIN OTOBOPKOM
B AOTOBOpE, MOXKET OBITh IPU3HAHA HAH IPUBEACHA B MCIIOAHEHIE; HAK

d) cocraB ap6UTPaXHOTO OpraHa MAM APOUTPAXKHBIA MPOLIEcC He COOT-
BETCTBOBAAH COTAAUIEHHMIO CTOPOH HIAH, IIPU OTCYTCTBHH TAKOBOIO, HE COOTBET-
CTBOBaAM 3aKOHY TOI1 CTPAHBI, TA€ UMEA MECTO apOUTPasK; HAK

e) pelleHNe elje He CTAAO OKOHYATeABHBIM AAS CTOPOH MAU GBIAO OTMe-
HEHO MAM IIPHOCTAHOBAGHO HCIIOAHEHHEeM KOMIIeTEHTHOM BAACTbIO CTPaHbI, TAe
OHO OBIAO BHIHECEHO, AU CTPAHBL, 3aKOH KOTOPOF IPUMEHSIETCSL

133
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2. B mpusHaHWE UM IIPHBEAEHHH B HCIIOAHEHME apOUTPAXKHOIO pelleHUsI
MOXKET OBITD TalOKe OTKA3aHO, €CAY KOMIIETEHTHAS BAACT CTPAHbI, B KOTOPOI
KCIIpaNIMBaeTCs NpU3HAHUE U IIPUBEAEHHE B HCIIOAHEHHEe, HalAeT, 9To:

a) 06DbeKT cropa He MOXeT GbITh IPEAMETOM ap6UTPasKHOTO pasbu-
PaTeAbCTBA IO 3aKOHAM 3TOM CTPAHBL; HAK

b) npusHaHWe U IPUBeACHHE B UCTIOAHEHHE 3TOTO PelIeH s IPOTUBO-
pedaT IMyOANIHOMY ITOPSIAKY 9TOH CTPAHBL

lMoaroroBuTenbHblie Marepuanbl

ITodzomosumervvle mamepuais: 0o craTbe V, MpUHATON B 1958 roay, coaepxarcs
B CAGAYIOIIMX AOKYMEHTAX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npuseaeﬁuu 8 UCNOAHEHUE UHOCIMPAHHbLX ap6u—
MpaXcHvlx pemeuuﬁ U 3amevarust npasumnesbcms u opzzmusauuﬁ:

o Aoxaap Komurera mo HCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPAXKHBIX pele-
uuit: E/2704 u npuaokeHue.

o Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
IPaBUTEABCTB U OPraHU3AIMI, KACAIOIIMECs POEKTa KOHBEHIMH O [PU3HA-
HHH U NPHBEACHUU B MCIIOAHEHHME MHOCTPAHHBIX apOUTPaXKHBIX pelleHHil):
E/2822, Annexes LII; E/2822/Add.1; E/2822/Add2; E/2822/Add.4;
E/2822/Add.5; E/2822/Corr.1; E/2840; E/CONF.26/3; E/CONE.26/3/
Add.1.

« Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AesATeAbHOCTb MeKIIPAaBHTEAbCTBEHHBIX M HETIPABH-
TEAbCTBEHHbIX OPTaHU3ALHIl B 00AACTH MEXAYHAPOAHOTO TOPrOBOIO ap6u-
Tpaxka: CBOAHBII AOKAaA Tenepaabnoro cexperapsi): E/CONFE.26/4.

« Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amevanns,
KACAION[KeCs] IIPOeKTa KOHBEHIIUHU O IIPH3HAHMH U IPHBEACHHH B HCIIOAHEHHE
MHOCTPaHHBIX apOUTPaXHBIX PelleHuIl: 3amncka [eHepaAbHOIO cekpeTapsi):
E/CONF.26/2.
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Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

ITonpaBKku K IPOEKTY KOHBEHLUH, [IPEACTABAEHHBIE PABUTEAbCTBEHHBIMH
aeaerarmmamu: E/CONFE.26/L.8; E/CONF.26/L.15; E/CONE.26/L.15/
Rev.1; E/CONE.26/L.16; E/CONE.26/L.17; E/CONE.26/L.23;
E/CONE.26/L.24; E/CONE.26/L.30; E/CONE.26/L.31;
E/CONE.26/1L.32; E/CONF.26/L.34; E/CONFE.26/L.3S.

CpaBHeHue npoexToB, oTHOcsmuxcs K crarbam III, IV u V npoexra xoHBeH-
nuu: E/CONF.26/L.33; E/CONF.26/L.33/Rev.1.

AaApHelye TIOMPABKY K IPOEKTY KOHBEHLUH, IIPEACTABACHHbIE IIPABUTEAD-
crBenHbiMu  peseranmamu: E/CONF.26/L.37/Rev.l; E/CONE.26/L.38;
E/CONF.26/L.39; E/CONF.26/L.40.

Texcr crateit 111, IV u V npoexra KoHBeHIMH, IpepAAOKeHHbI Paboueit rpyr-
noit III: E/CONF.26/L.43.

Amendments by Governmental Delegations to the Drafts Submitted by the
Working Parties and Further Suggested Drafts (ITonpasku npaBuTeAbcTBeH-
HBIX AGAETAINIT K IIPOEKTaM, [IPEACTABAEHHBIM PAbOYMMU IPYIIIAMH, H AOTIOA-
HUTeAbHble npeararaemble npoextsl): E/CONFE.26/L.4S.

Tekcr crareit, npunsitsiii Kondepenrmeit: E/CONFE.26/L.48.

Texcr KoHBeHIMM O IPUBHAHUY U IPUBEACHUH B UCIIOAHEHNE HHOCTPAHHBIX
apOUTPAXKHDBIX PelleHNl, IPUHATHIN, B KA9eCTBE IIPEABAPUTEABHOIO, PeAAK-
nuonnsiM komureroM: E/CONE.26/L.61; E/CONF.26/8.

Hossit Texcr crareit I (3) u'V (1) (a), (b) u (), npussrsiit Kondepennueit
Ha ee 23-M 3acepanun: E/CONEF.26/L.63.

3aKAIOYMTEAbHBIN aKT ¥ KOHBEHIMS 0 IPU3HAHNM U IPUBEACHHUH B HCIIOAHE-
HYe MHOCTpPaHHBIX apburpaxubix pemennii: E/CONF.26/8/Rev.1.

Kpamxue omuemot:

Summary Records of the Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth,
Tenth, Eleventh, Twelfth, Thirteenth, Fourteenth, Sixteenth, Seventeenth,
Twentieth, Twenty-First; Twenty-Third and Twenty-Fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
KIe OTYeTHL O BTOPOM, TPeTbeM, YeTBEPTOM, IITOM, LIECTOM, CEABMOM, AEBSI-
TOM, AECSTOM, OAMHHAALIATOM, ABEHAALIATOM, TPHHAALIATOM, YETBIPHAALIATOM,
IIECTHAALIATOM, CEMHAALIATOM, ABAALIATOM, ABAAIlATh IIEPBOM, ABAALATH
TpeTbeM U ABAALlATh deTBepToM 3acepanmsix Kondepennun OpraHusanmn
O6beanHeHHbIX Haumil MO MeXAYHAPOAHOMY TOProBOMy ap6HTpaxy):
E/CONF.26/SR.2; E/CONE26/SR.3; E/CONFE.26/SR.4; E/CONF26/
SR.S; E/CONF26/SR.6; E/CONF26/SR.7; E/CONF.26/SR.9;
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E/CONE.26/SR.10; E/CONE.26/SR.11; E/CONE.26/SR.12;
E/CONE.26/SR.13; E/CONE.26/SR.14; E/CONE.26/SR.16;
E/CONF.26/SR.17; E/CONF.26/SR.20; E/CONF.26/SR.21;

E/CONE.26/SR.23; E/CONE.26/SR.24.

« Summary Records of the First, Second, Fourth, Fifth, Sixth, Seventh and
Eighth Meetings of the Committee on Enforcement of International Arbitral
Awards (KpaTkue oT4eTI O mepBoM, BTOPOM, YeTBEPTOM, IATOM, IIECTOM,
CEeABMOM 1 BOCBMOM 3aceAaHMsIx KoMHUTeTa 10 HCIIOAHEHHIO MEXAYHAPOAHBIX
apbutpaxwubix pemenuit): E/AC.42/SR.1; E/AC.42/SR.2; E/AC.42/SR.4;
E/AC.42/SR.5; E/AC.42/SR.6; E/AC.42/SR.7; E/AC.42/SR.8.

Komumem no ucnosveruro Memayuapoaubtx ap6umpa%cnbtx pemenuﬁ:

« Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (HPI/IBEAEHI/IQ B HCIIOAHEHHE HHO-
CTPaHHBIX apOUTPAKHBIX PELICHHUI: 3asBAeHHE MeXAYHApPOAHON TOProBOM
MAAaThl — HENPAaBUTEAbCTBEHHOM OpPraHU3alMH, UMEIOIeNd KOHCYABTaTHBHBIM

craryc xareropuu A): E/C.2/373.

o TloAyueHHbIe OT IPABUTEABCTB OT3BIBBI HA IIPOEKT KOHBEHIIUH 00 HCIIOAHe-
HUM MeXAYHAPOAHBIX apOuTpaxusix pemenuit: E/AC.42/1.

(Aoxymentsr umerorcs B MaTeprete no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLjeAeHTHOe MPaBo M 6Gubanorpaduyeckue
CCBIAKU cM. TaKkxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

BBeaeHue

1. B cratbe V Hbio-HOpKCKO#t KOHBEHIUH COAEPSKHTCS AUMHTHPOBAHHBIH M
HCYePIIBIBAIOIIUI TIepeyeHb OCHOBAHUH AASl OTKAa3a B IPH3HAHUH M IPHBEACHUU B
HCIIOAHEHHe apOHTPaXKHOTO PelIeHUs] KOMIIETEHTHOH BAACTBIO B AOTOBAPUBAIO-
I[eMCS TOCYAAPCTBE, B KOTOPOM UCIPalIMBAETCs NPU3HAHKE U IIPUBEACHHE B UCIIOA-
Henne. B cratpe V (1) mepeuncaeHbl OCHOBaHHS AAS OTKa3a, KOTOPbIE AOAKHBI
IPUMEHATHCS MO MPOCbGe CTOPOHDI, MPOTUB KOTOPOil [...] HampaBaeHo [ap6u-
TpaxHoe pemenue)”. B cratbe V (2) mepedrcaenbl 0cHOBaHMUS, KOTOPbIE CYA MOXET
[PYIMEHUTS [0 CBOEH MHUIIMATHBE AASL OTKAa3a B IPHUBEACHHH B HCIIOAHEHHe apOu-
TPaXKHOTO pelleHMs.

2. Paspaboruuku Hpio-IIOpKCKO# KOHBEHIMM CTPEMHAKCH YCTPAHHUTH IPEIT-
CTBHS], C KOTOPBIMHU CTAAKMBAAOCH XOAQTANCTBYIOIee AUIIO B PAMKAX IIPEABIAYIIIEro
PeXHMa MPU3HAHUS U IIPUBEACHHS B HCIOAHEHHE HHOCTPAHHBIX apOUTPaKHBIX
pemenmuit. CoraacHo JKenesckoit kouBeHnuu 1927 ropa, CropoHa, A0buBaromasics
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HPUBHAHUS U [PUBEACHHS B UCIIOAHEHME apOUTPAXXHOrO pelneHus, 6biaa 06s3aHa
AOKa3aTh BBIIIOAHEHVE B COBOKYIIHOCTH ILITH YCAOBHI, B TOM YHCA€ B OTHOLICHUM
"OKOHYATEeABHOTO" ApOUTPAKHOIO peLIeHHUs, AAS OOeCIIedeHHUs YAOBAETBOPEHIS
CBOETO XOAATAFCTBa, YTO Ha IIPAKTHKe OOS3BIBAAO OTY CTOPOHY (PAKTHIECKHU IIOAY-
4aTh ABA PelleHMS O paspellleHHH Ha IPUBEACHHE B UCIIOAHEHHME, T. €. OAHO — B
CTpaHe, TA€ 9TO apOUTPAXKHOE pelleHne OBIAO BBIHECEHO, & APYTOe — B MeCTe IIpH-
BepeHust B ucroanenne’”. Eme opHa cAOKHOCTS, cBsi3aHHast ¢ JKeHeBckoi KoHBeH-
nueit 1927 ropa, 3aKAI09aAach B TOM, 4TO, COTAACHO €€ IOAOXKEHMSIM, CyA OBIA
00s13aH OTKa3aTh B IPU3HAHUU U IIPUBEACHHU B HCIIOAHEHHE B TOM CAydae, €CAM
apbuTpaxKHOe pelleHNe OBIAO AHHYAHPOBAHO B CTPaHe, B KOTOPOI OHO OBIAO BBIHE-
CEHO, €CAU CTOPOHA, IIPOTHB KOTOPO! MCIIOAB3YeTCsI PellleH e, He OblAa HaAAeXKA-
UM 06pa3oM yBEAOMAEHA HAH SIBASIAACH HEIIPABOCIIOCOOHOM, AU XKe €CAH PellleH e
He OTHOCHAOCH K Pa3HOTAACHSIM, IIPEAYCMOTPEHHBIM HAH IIOATIAAAIOIIUM IIOA YCAO-
BUsL AOrOBopeHHOCTH 06 apburpaxe’®’. IToaoxenms JKeHeBCkoil KOHBeHLMH
1927roaa TaxKe IMO3BOASAU CTOPOHE, BO3pakarolled IPOTHB IPU3HAHMS U IIpHUBe-
AEHI B UCIIOAHEHNe PelleH s, IIPUBECTH AI0Oble AOTIOAHUTEABHbIE OCHOBAHIIS AAS
OTKa3a, IIPeAyCMOTPEHHbIE 3aKOHOM, PEIyAHPYIOIMM apOUTPAXKHYIO POLEAYPY*.

3. Tlepssbuit npoext cratbt V Hpto-MopKckoil KOHBEHIMH B 3HAIUTEABHON Mepe
coBmapaa ¢ TekcTroM JKeHeBckoi KoHBeHIuM 1927 ropa®, opHako B mporecce
paboThI Hap TEKCTOM B Hero ObIAM BHECEHbI CYlleCTBeHHble U3MeHeHUs. B okoHua-
TEABHOM TEKCTe CTaTbH V yYTeHa PeKOMEHAALUS FOAAAHACKOM AeAeTallud OTHOCHU-
TEABHO VCKAIOYEHHs TPeOOBaHHMS O ABOFIHOM paspelleHHH O INPUBEACHHH B
HCIIOAHEHHE, IO BO3MOXXHOCTH MAKCHMAABHOIO OrPaHMYeHMS OCHOBAaHHMH AAf
OTKa3a B IPU3HAHUM U NIPUBEACHHHU B UCIIOAHEHHE U IepeHOCa OpeMeHU AOKa3bl-
BaHMA HAAMYMA TaKUX OCHOBAHMI HAa CTOPOHY, BO3PAXKAIONIYIO IIPOTUB IIPU3HAHUSA
Y IIpuBeAeHus B ucrnoaHenue pemenus*®’. Kpome toro, xorst B JKeHeBckoil KOHBeH-
1un 1927 roaa nmpeAycMaTpHBaAOCD, 4YTO B IPU3HAHUU U IIPUBEACHUH B UCIIOAHEHHE
pelenust "GyAeT OTKa3aHO' NpU HAAMYHKM OAHOLO U3 OCHOBAaHHI AAS OTKasa
B IIPHBEACHHH B HCIIOAHEHHE, KOTOPbIe IIepedHCAeHEI B ee crarbe 1I, B OKOHUaTeAD-
HOM TeKCTe CTaTbu V He UCIIOAb3YeTCsl HUKAKUX POPMYAUPOBOK, KOTOpbIe obecrre-
9UBaAM OBl OTKAa3 B IPU3HAHWH U IPHBEACHHU B HCIIOAHEHHE B 00sI3aT€AbHOM
MIOPSIAKE.

$€Crarps 1 JKenepckoit konsermu 1927 roaa. Cum. raaBy PykoBoactsa, mocssmennyto cratbe V (1)(e) Hyto-
HopKcKofi KOHBeHIUH, ITyHKTbI 2—4.

S61Crarps 2 YKeHeBckoit kouBennun 1927 ropa.

$2Crarps 3 XKenesckoit kouennuu 1927 roaa.

$93[Todzomosumenrvivie mamepuast. IIpOeKT KOHBEHIUH O IPH3HAHMY U IPHBEACHUH B HCTIOAHEHHe MHOCTPAH-
HBIX apOMTPaKHBIX pemeHHil. Aokaap KoMuTera IO HCIIOAHEHHIO MEXAYHAPOAHBIX ApOMTPAXKHBIX PeIIeHHIT,
E/2704, E/AC.42/4/Rev.1, Ilpuroxenne, cTp. 2.

S64TTodz0mosumenrvHoie mamepuarvt, United Nations Conference on International Commercial Arbitration,
Recognition and Enforcement of Foreign Arbitral Awards, Comments by Governments on the draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/3/Add.1, para. 7. Cm. Tawoke Pieter
Sanders, The Making of the Convention, B: ENFORCING ARBITRATION AWARDS UNDER THE NEW YORK CONVEN-
TION: EXPERIENCE AND ProspecTs (United Nations, 1999).
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4. Kak oTMedaeTcst B IOCAGAYIONIHX 'AaBaX PyKOBOACTBA, TOCBSIIEHHBIX CTaTbe V,
CYABL B AOTOBApHBAIOLIMXCS FOCYAAPCTBAX, KaK IPABHAO, Y3KO IIOHMMAIOT OCHOBA-
HUS AASL OTKa3a coraacHOo KOHBEHITMU U MCIIOAB3YIOT CBOU IIOAHOMOYHS AASL OTKA3a
B IPU3HAHWH U IIPUBEACHIU B HCIIOAHEHHE HHOCTPAHHbIX apOUTPasKHBIX pelleHHUI
B COOTBETCTBHUH C HbIo-PIopKCKoﬁ KOHBEHIIHUEH AUWIIb B HCKAIOYHUTEABHBIX
cAydasx>®,

A. [uckpeunoHHble NoNHOMOYMA Cyaa
B COOTBETCTBUU CO CTaTben V

S. Llean Hblo-I7Ioch1<0171 KOHBEHITNM 3aKAIOYAE€TCSI B MAKCHMMAAbHO BO3MOXKHOM
YIPOLIeHUH HPOLieAyp IPH3HAHHS U IPUBEACHUS B UCIIOAHEHHE apOUTPaXKHBIX
pelueHuil 1 obecedeHMH MAaKCHMAABHOTO YPOBHSI KOHTPOASI AOTOBapHBAIOIIUXCS
rOCYAQPCTB, KOTOPblE MOT'YT OCYLIECTBASTh apOUTpaxkHble pelreHus. AAs AOCTH-
JKEHUSI 9TOH ILieAW IOAOKeHHsI KOHBEHITMHM HAAEASIOT CYABL AOTOBapUBAIOI[UXCS
I‘OCYAapCTB AI/ICKPGLH/IOHHI)IMI/I IIOAHOMOYMSIMH Ha OTKa3 B I'[pI/I3HaHI/II/I nu HPI/IBeAe-
HUU B HCIIOAHEHHe apOMTPaKHOIO pelleHMS Ha OCHOBAHMUSX, II€PeYHCAEHHbIX
B cTaTbe V, HO IIPU 9TOM He IPHHYXAQIOT HX K IPUHSITHIO pelleHUst 06 OTKase B
o6si3aTeapHOM mOpsiAKe®®.

6. B HeKOTOpHIX AOTOBAapUBAIOIIMXCS TOCYAAPCTBAX CYABI IOAB30OBAAMCH ITHMHU
AMCKPeIJMOHHBIMU IIOAHOMOYMSAMH, CCHIAASACh Ha Pa3peIIUTeAbHYI0 pOPMYAHPOBKY,
HCIIOAB3yeMYIO B TeKcTe KOHBEHIMM Ha aHTAMICKOM s3bIke (MAM SKBHBaAEGHTHYIO
$OpPMYAHPOBKY B 3aKOHOAATEAbCTBe, ObecIeunBaromeM ocymecrsaeHne KouseH-
LM HA WX TEPPUTOPUH), COTAACHO KOTOPOU B NPU3HAHUU U NPUBEACHUHU B HCIIOA-
HeHre "MOXeT OBITh OTKAa3aHO' IPH HAAMYME OAHOTO M3 OCHOBAHMII AASL OTKas3a,
IepeYncAeHHbIX B cTatbe V¥, HeKoTOpble KOMMEHTATOPBI aHAAOTUYHBIM 06pa3oM
OTMEYAIOT, 4YTO POPMYAUPOBKA OPHIIHAABHBIX BapHaHTOB KOHBEHIMH, 32 HCKAIOYe-
HHeM BapHaHTa Ha QPAHITy3CKOM s3bIKe, B KOTOPOM HCIIOAB3yeTCs HaCTosIee

65Cm., Hanpumep, raassi PyxoBoactsa, mocssmennsie crarbsv V (1)(a), V (1)(b), V (1)(c), V (1)(d),
V(2)@) uaV (2)(b).

S6ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupICIAL INTERPRETATION 265 (1981); GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3428-33
(2014); Teresa Cheng, Celebrating the Fiftieth Anniversary of the New York Convention, B: 50 YEARS OF THE NEW
York CONVENTION: ICCA INTERNATIONAL ARBITRATION CONFERENCE 679, 680 (AJ. van den Berg, ed,
2009).

$€7China Agribusiness Development Corporation v. Balli Trading, High Court of Justice, England and Wales,
20 January 1997, XXIV Y.B. Com. ArB. 732 (1999); Nigerian National Petroleum Corporation v. IPCO (Nigeria)
Ltd., Court of Appeal, England and Wales, 21 October 2008,[2008] EWCA Civ 1157; Chromalloy Aeroservices v.
Arab Republic of Egypt, District Court, District of Columbia, United States of America, 31 July 1996, 94-2339;
China Nanhai Oil Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme
Court of Hong Kong, Hong Kong, 13 July 1994, 1992 No. MP 2411.
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BpeMsl, pa3pellaeT CyAy MCIIOAb30BaTh CBOM AMCKPELIMOHHbIE IOAHOMOYHS HA IIpH-
3HAHUE U IIPHBEACHUE B UCIIOAHeHHe ™,

7. Kak ormeuaror Apyrue xommeHTaTopsl, TekcT KoHBeHUMM Ha $paHIfy3cKoM
SI3bIKE MIMEET B PABHOM CTEIIeHU Pa3peInTeAbHBIN XapPaKTep, YT0 OTPAKEHO B II0AO-
>xeHHH IyHKTa 1 crarsu VII, mpeaycMarpuBaroleM IpaBo Ha 60Aee GAArONPUSITHBIIA
PEKUM, YTO CAYXHUT IOATBEpPXKAeHHEM HamepeHus: paspaborunkoB KonBeHuuu
YCTaHOBUTH "HOPOTOBBIN" MAM MAKCHMAABHbBIA YPOBEHb KOHTPOASI B OTHOIIEHHH
[PUBEAEHNS B UCIIOAHEHHE ApOUTPAXKHDIX PelIeHNUH, IPEAOCTABASLI KAKAOMY TOCY-
AapcTBy 60Aee mHpPOKy cBo6opy aeiictBuir’®. Cyast Bo OpaHUMU MPU3HAIOT U
[PUBOASAT B UCIIOAHEHHE apOUTPAXKHbIE PelleHus] HCXOAL U3 6oaee y3koro Habopa
OCHOBaHHI AAS OTKa3a B COOTBETCTBUHM C (PAHI[Y3CKAM 3aKOHOAATEABCTBOM,
HEKeAH Ha OCHOBAaHHHU CTaTbl V B COOTBeTCTBHH co cTarbeit VII (1),

B. VcyepnbiBalowmin xapaktep nepeyHs OCHOBaHUMK,
copepxalerocs B cratoe V

8. B HbIO-I;IOPKCKOfI KOHBEHITMU IIPUBOAUTCS MCUEPIIBIBAIOIIUM IIepedeHb OCHO-
BaHMMI AASI OTKA3a CYAAMHU B AOTOBAPHUBAIOIIUXCS TOCYAAPCTBAX B IPU3HAHUU U IIPHU-
BeAeHHH B UcTIOAHeHue. B cratbe V (1) roBOpHTCS, YTO B IPU3HAHMH U MPUBEACHUH
B HCIIOAHEHHE MOXXET OBITh OTKAa3aHO, "TOABKO €CAH' XOAQTalCTBYIOLIas CTOPOHA
IIPEACTABHUT AOKA3aTeAbCTBA HAAWYMS OAHOIO M3 IIEPEUYHCACHHBIX B 9TOM ITYHKTe
ocHoBauwuit. B cratbe V (2) yxaszano, uto B IIPU3HAHUU U IPUBEACHUH B HCIIOAHEHHE
apOUTPAXKHOrO peleHrs "MOXKeT OBITh TakoKe OTKA3aHO', ECAU CYA, PACCMATPHUBAIO-
U XOAATAFICTBO O IIPUBEACHUH B HCIIOAHEHMe, YOEAUTCS B HAAUYMH OAHOTO U3
ABYX IIepeYHCACHHBIX B 9TOM IIyHKTe OCHOBAHHIL

9.  OcHOBaHHUS AASL OTKA3a COTAACHO CTaThe V He BKAIOYAIOT OIIMOOYHBIE C IOpU-
AMYECKOM MAM (QaKTHYeCKOM TOYKM 3pEeHHs pelleHMs, BhIHEeCeHHbIe TpeTeHCKUM
cyaom. Cya, paccMaTpUBaIONIUI XOAATAACTBO O NPU3HAHUY M IPUBEACHHUHU B HICIIOA-
HeHHe Ha 0CHOBaHMH KOHBEHIMH, MOXXET He PAaCCMaTPHBaTh pelleHne TPeTeHCKOTo
CyAd IO CymecTBy. DTOT IPUHIUI 0e30TOBOPOYHO IIOATBEPXKAAETCS B PaMKaX

%Jan Paulsson, May or Must Under the New York Convention: An Exercise in Syntax and Linguistics, 14 ARB.
INT'L 227 (1998); Gary H. Sampliner, Enforcement of Foreign Arbitral Awards After Annulment in their Country of
Origin, 11(9) INT'L ArB. RePp. 22, 23 (1996); Fifi Junita, Public Policy Exception in International Commercial
Arbitration—Promoting Uniform Model Norms, S CONTEM. AsIA ARB. J. 45, 59-60 (2012).

$Emmanuel Gaillard, Enforcement of Awards Set Aside in the Country of Origin: The French Experience, B:
IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLICATION OF THE
NEw YOork CONVENTION, ICCA CONGREss SERIES No. 9, 505, 517 (1998); Thomas Clay, La Convention de
New York vue par la doctrine frangaise, 27 ASA BULL. 50, 54-56 (2009).

S%Cm. raasbl PykoBoacTBa, mocssmennsie cratbe V. (1)(e), mymkr 29, cmocka 992, u crarve VII,
yHKThI 42-44.
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nperjepeHTHOrO mpasa’’' M B KOMMeHTapusx'’’, kacatomuxcs Hero-Iopkekoit
KOHBEHIJHH.

10. Cyabl AOrOBapHBAIOIIUXCS TOCYAAPCTB TAKKe HEM3MEHHO IIPH3HAIOT, YTO
KoHBeHIMs He AOIIYCKaeT OTKa3a B IIPM3HAHUM U [PUBEACHHU B HCIIOAHEHME HA
IPOLIECCYaAbHBIX OCHOBAHUSX, He YIOMSHYTHIX B crartbe V. Hanmpumep, mseiinap-
CKHI1 QIleAASILIUOHHBII CYA HE YAOBAETBOPUA XOAATANCTBO 06 OTKa3e B PU3HAHUU
U [IPHBEACHUU B UCIIOAHEHME PELIeHHs Ha TOM OCHOBAHUM, YTO OAHOMN M3 CTOPOH
ObIAO IIPEAAOXKEHO YYaCTBOBAaTb B APOMTPAXKHOM pa3OMpPAaTeAbCTBE, IIPO-
BOAMBILEMCS Ha 5I3bIKE, KOTOPbIF OHA He IIOHUMAAQ, HE3AA0ATO AO OTKPBITHS apbu-
TPAKHOIO NPOM3BOACTBA, YKa3aB HA TO, YTO 9TO OCHOBAHHME He BXOAUT B UHCAO
OCHOBAHUI, yKa3aHHbIX B cTarbe V7. Takoil xe MOAXOA IPUMEHSACS cyaamu Beab-
run®’!, Coepnnenroro Kopoaescrsa®”, Koaymbun®, Arokcembypra®”’, Mspanas®™®,

Kanappr*”?, Tepmannu®®, Tonkonra®™', Hupepaanpos®™®, Mraann®® u Bepmyackux

S71Cwm., manpumep, Trading company (Israel) v. Buyer (Germany), Oberlandesgericht, Cologne, Germany,
23 April 2004, XXX Y.B. Com. ARB. 557 (2005); Kotraco, Inc. v. V/O Rosvneshtorg, Moscow District Court,
Russian Federation, 31 October 1995, XXIII Y.B. Com. ArB. 735 (1998); AB Gdtaverken (Sweden) v. General
National Maritime Transport Company (Libya), Supreme Court, Sweden, 13 August 1979, VI Y.B. Com. ArB. 237
(1981); Generica Ltd. v. Pharmaceutical Basics, Inc. et al., District Court, Northern District of Illinois, Illinois,
United States of America, 18 September 1996, 95 C 5935, XXII Y.B. Com. ArB. 1029 (1997); Xiamen Xinjindi
Group Ltd. v. Eton Properties Ltd., High Court, Hong Kong, 14 June 2012, HCLL 13/2011.

$72Cwm., nanpumep, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 983,
para. 1693 (E. Gaillard, J. Savage eds., 1999); GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3707
(2014); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowARDS A UNI-
FORM JUDICIAL INTERPRETATION 269-73 (1981); JuLiaN D.M.LEw, LOUKAS A. MISTELIS, STEFAN M. KROLL,
COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION paras. 26-66 (2003); NIGEL BLACKABY ET AL.,
REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION para. 11.56 (2015); Pieter Sanders, A Twenty Years’
Review of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 13 INT'L Law 269 (1979);
Michael Hwang and Amy Lai, Do Egregious Errors Amount to a Breach of Public Policy?, 71 ARBITRATION 1 (2005).

S73N.Z. v. I, Appellationsgericht, Basel-Stadt, Switzerland, 27 February 1989, XVII Y.B. Com. ArB. 581 (1992).

S7Inter-Arab Investment Guarantee Corp. v. Banque Arabe et Internationale d'Investissements, Cour d’Appel, Brus-
sels, Belgium, 25 January 1996, XXII Y.B. Com. ArB. 643 (1997).

$75Rosseel NV v. Oriental Commercial Shipping, High Court of Justice, England and Wales, 16 November 1990,
XVI Y.B. Com. ARB. 615 (1991).

$76Petrotesting Colombia S.A. v. Southeast Investment Corporation, Corte Suprema de Justicia, Colombia, 27 July
2011; Drummond Ltd. v. Instiuto Nacional de Concesiones, Corte Suprema de Justicia, Colombia, 3 May 2012,
XXXVII Y.B. Com. ARB. 205 (2012).

77Sovereign Participations International S.A. v. Chadmore Developments Ltd., Cour d’Appel, Luxembourg,
28 January 1999, XXIV Y.B. Com. ArB. 714 (1999).

78Zeevi Holdings Ltd. (in receivership) (Israel) v. The Republic of Bulgaria, District Court, Jerusalem, Israel,
13 January 2009, XXXIV Y.B. Com. ArB. 632 (2009).

579 Abener Energia, S.A. and Sunopta Inc. v. Suopta Inc. and Abener Energia, S.A., Ontario Superior Court of
Justice, Canada, 15 June 2009, 2009 CanLII 30678.

$80"Cropoust He yxasaunt’, Oberlandesgericht, Himm, Germany, 2 November 1983, XIV Y.B. CoM. ARB. 629
(1989).

81K araha Bodas Company LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, Court of Final
Appeal, Hong Kong, 5 December 2008, FACV 6/2008.

82German Party v. Dutch Party, President of Rechtbank, The Hague, The Netherlands, 26 April 1973, IV Y.B.
Com. ARrs. 305 (1979).

S83C.G. Impianti SpA (Italy) v. BM.A.A.B. and Sons International Contracting Company WLL (Kuwait), Corte
di Appello, Milan, Italy, 29 April 2009, XXXV Y.B. Com. ARB. 415 (2010).
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Ocrposos®®*. Hauboaee aBropurerHbie KOMMeHTaTOpbl Hpio-HIOpKCKOI KOHBEH-
LJUH TaKKe TTIOATBEPNKAAIOT, YTO [IepedeHb OCHOBAHUI AASL OTKA3a, COAEPIKAIMIICS
B cTaTbe V, SIBASIETCS MCUePIIBIBAIOLINM’®,

11. B cayuae psiaa 60aee panHux nperjeaeHTOB cyAbl Coepnnennsix IlTaros mpu-
AEPXKMBAAUCh MHEHHSI O TOM, 4TO OAHHM U3 OCHOBAaHMHI AASl OTKa3a B IPUBEACHHU
B UCIIOAHEHMe HHOCTPAHHOTO apOUTPaKHOTO pelmneHus B coorBeTcTBuH ¢ KOHBeH-
IiFeil MOTAO OBI TAakKe CAY)XXHTb SIBHOE HMPOTHBOpPEeYHe BBIHECEHHOTO apOUTpOM
pelleH s 3aKOHY, 4TO SIBASIETCSI OAHMM U3 OCHOBAHHI AASL OTMEHbI apOUTPAXKHBIX
pelIeHuii, BRIHECEHHDIX B 3TOM CTpaHe, COTAACHO dpepepasbHOMY 3akoHY CoepnHeH-
upix 1lraToB 06 ap6urpaxe’®®
cyabl CoepnHeHHbIX I1ITaTOB MPUXOAMAM K BBIBOAY O TOM, UYTO MCYEPIIBIBAIOIIMI
XapakTep MepeyHs OCHOBAaHMHI AASl OTKa3a B CTaTbe V He IO3BOASET NMPHMEHSTDb
TaKOH MOAXOA K apOMTPaXKHBIM peIIeHMSIM, MOAIAAAOIMM MOA Chepy AeHCTBHS

. OpHaxko mpu paccMoTpeHHH GOAee MOBAHHX A€A

Konsennuu. Ecan nutuposars GpOpPMyAMPOBKY OAHOTO M3 AllEAASLIMOHHBIX CYAOB
Coepunennbix 11ITaToB, To "Ha CErOAHAIIHMIT AHb MMEETCS AOCTATOYHOE KOAM-
9eCTBO NPELEACHTOB, KOTAA B XOA€ PACCMOTPEHHUS XOAATANCTB 06 yTBEpPKACHUU
apOUTPasKHOTO pelleHus], BBIHECEHHOTO B PaMKaX MHOCTPAHHOM IOPUCAUKIIUH UAH
COTAQCHO 3aKOHOAATEABCTBY MHOCTPAHHOM HOPUCAMKLMOHHOM CHUCTEMbl, OTKa3 B
[PUSHAHUM U NIPUBEACHHH B HCIIOAHEHHE apOMTPAXKHBIX PEeLIeHHIl AOIYCKAACS
TOABKO Ha OCHOBAHUSIX, IlepevrcAeHHbIX B craThe V Konsenuun"*. KommeHnTaTopst
[OATBEPKAQIOT TaKOM MOAXOA’®E.

12. OAI/IH u3 aBCTpaAHfICKPIX CYAOB HCTOAKOBAA ITOAOXKEHHS 3aKOHOAATEABCTBA,
IIPUHATOTO HM3HAYAAPHO B IIE€ASIX obecrneyenns OCYyIIECTBACHHSI KOHBeHI_],'I/II/I B

84S ojuznefteexport v. Joc Oil Ltd., Court of Appeal, Bermuda, 7 July 1989, XV Y.B. Com. ArB. 384 (1990).

$85GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3426-27 (2014); Roy Goode, The Role of the
Lex Loci Arbitri in International Commercial Arbitration, 17 ARB. INT’L 19, 22 (2001); ALBERT JAN VAN DEN BERG,
THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 265
(1981); Jurian Lew AND LoukAas MisTELIS, COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION,
para. 26-70 (2003); NIGEL BLACKABY ET AL, REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION,
para. 11.57 (2015); MARIKE R.P. PAULSSON, THE 1958 NEw YOrRk CONVENTION IN ACTION 166 (2016).

$8Wilko v. Swan, Court of Appeals, Second Circuit, United Stated of America, 7 December 1953, 346 United
States 427; Office of Supply, Government of the Republic of Korea v. New York Navigation Company, Inc., Court of
Appeals, Second Circuit, United States of America, 8 November 1972, 469 F.2d 377 (1972); American Construc-
tion Machinery & Equipment Corp. Ltd. v. Mechanised Construction of Pakistan Ltd., District Court, Southern District
of New York, United States of America, 23 March 1987, 659 F. Supp. 426 (S.D.N.Y. 1987).

87Yusuf Ahmed Alghanim & Sons, W.LL v. Toys "R” Us, Inc., Court of Appeals, Second Circuit, United States
of America, 10 September 1997, XXIII Y.B. Com. ARrB. 1058 (1998). Cm. Tawke Brandeis Intsel Ltd. v. Calabrian
Chemicals, District Court, Southern District of New York, United States of America, S January 1987, 656 F.
Supp. 160 (S.DNY. 1987).

S$8GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3711 (2014); Kenneth R. Davis, Unconven-
tional Wisdom: A New Look at Articles V and VII of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 37 Tex. INT’L L.J. 43 (2002), 70-71; Ray Y. Chan, The Enforceability of Annulled Foreign Arbitral
Awards in the United States: A Critique of Chromalloy, 17 BosToN U. INT'L L.J. 141, 160 (1999); Eric A. Schwartz,
A Comment on Chromalloy: Hilmarton, a laméricaine, 14(2) J. INT'L ARB. 126, 132 (1997); Stephen T. Ostrowski
and Yuval Shany, Chromalloy: United States Law and International Arbitration at the Crossroads, 73 N.Y.U. L. REv.
1650, 1675 (1998).



142  Pyrosodcmeo no Konsenyuu o npusnanuu u npusedenuu 6 UcnouHenue uHOCmpanibix apoumpajicHulx peuenuil

ABCTpaAny, B KOTOPBIX CAOBO "TOABKO" BO BCTYIIMTEABHOM IIOAOSKEHHH CTarbu V
65140 OmmymeHo>*

OTHOIIEHMH OTKa3a B IIPU3HAHUHU W IIPUBEACHHH B UCIIOAHEHNE Ha OCHOBaHMAX, HE
590

KaK IIPEAOCTaBASIIOMEE EMY OCTATOYHYIO CB06OAY YCMOTpEHU B

nepeurcaeHHbIx B Konsennuu
IOIPABKH, C TeM YTOOBI B HEM IIPEAYCMATPUBAAOCH, YTO 'CYA MOXET OTKA3aTb B
[PUBEACHHUH B UCIIOAHEHHE UHOCTPAHHOIO apOUTPAKHOIO pelleHUs TOABKO IIPH
yCAOBHSAX", IEPEYUCAEHHBIX B cTaThe V',

. B 2010 roay B 3akOHOAATEABCTBO OBIAN BHECEHBI

C. bpemsi poka3biBaHMs B COOTBETCTBUM CO CTaTben V

13. B crarpe 1 JKenesckoil koHBeHIIIM 1927 ropa YeTKO YKa3aHO, 4TO CTOPOHA,
XOAQTANCTBYIOMAsl O NPU3HAHUM U IPHBEACHHUH B KCIIOAHEHHE apOHTPasKHOTO
peleHust, 06s13aHa 06eCIIeYUTD BHITOAHEHHE PSIAA YCAOBHIL, AASL TOTO YTOOBI pelire-
HIe MOTAO ObITh IPU3HAHO K IPUBEACHO B HCIIOAHeHNe. BMecTe ¢ TeM B 9TOI cTaTbe
He YKa3aHO, AOAKEH AH CyA, B KOTOPOM HCIIPAIINBAETCs IPU3HAHIE U IIPUBEACHIE
B HCIIOAHEHHE, PACCMAaTPHUBATh OCHOBAHUS AAS HENPHBEACHUS B HCIIOAHEHHe
coraacHo crarbe 2 ex officio MAM ke TOABKO IIO IIPOChOE CTOPOHBI, BO3PAXKAIOLIEH
IPOTHB NIPU3HAHUS U MPUBEACHHS B UCIIOAHeHHe. Taioke B Hell HUYEro He CKa3aHO
0 TOM, Kakas CTOpPOHA B KOHEYHOM cCdeTe O0s3aHA IPEACTABUTb AOKA3aTEAbCTBA
HAaAMYKS OCHOBAHHM AASL OTKAa3a.

14. Tlo mpepaAOsKeHMIO AeAeranuy I'epMaHUH, BRIABUHYTOMY B XOA€ PAOOTHI Haa,
Heto-Hopkckoit koHBeHImenr™?, B crarbe V YCTaHOBAGHO YeTKOE IMPABUAO B
OTHOIIEHHN OpeMeHN AOKA3BIBAHMS HAAWYMS OCHOBAHHUI AASL OTKA3a B IIPU3HA-
HHUU U IIPUBEACHUN B UCIIOAHEHHE apOUTPAKHOTO PelIeH s

15. B mepsom mpepsoxenunu cratbu V (1) mpesycMaTpuBaercs, 4To B TPU3HA-
HUU U IPUBEAECHHH B HCIIOAHEHE apOUTPAKHOTO PEIEHHUS] MOXKET OBITh OTKAa3aHO
TOABKO "HO Mpochbe TOil CTOPOHBI, MPOTHB KOTOPOM [pelleHHe] HampaBaeHo',
€CAHM 9Ta CTOPOHA 'TIPEACTABUT AOKA3aTeAbCTBA' HAAMYHUSI OCHOBAHMI, I€PedrC-
A€HHBIX B 9TOM ITyHKTe. B cOOTBeTCTBHH € 3TOI GOPMYAUPOBKOF CYABI B AOTOBa-
PHBAOIUXCS FOCYAAPCTBAX IIOCAEAOBATEABHO IIPU3HAIOT, YTO OpeMs BBIABIDKEHHUS
U AOKA3bIBAHUSI OCHOBAHUI AASI HEIIPUBEACHIS PELIEHNS B HCIIOAHEHUE, COTAACHO

S89Cum. paspen 8 (S) 3axoma o MexayHapoaHoM apburpaxe 1974 ropa (CoapyecTBo), B KOTOpOM Iiepep
nepevHeM OCHOBAHUH AASL OTKa3a B MPU3HAHMU U IPUBEACHHH B MCIIOAHEHHE PeIleHUH YKa3aHO, YTO ”cyA MOXET
110 IPOCH6e TO¥ CTOPOHDI, POTHB KOTOPO#T OHO HAIIPABAEHO, OTKA3aTh B IPUBEACHHH B UCTIOAHEHHE apOUTPAXKHOTO
PEILIEHNS B CAyYae, €CAU 9Ta CTOPOHA MPEACTABHT CYAY AOCTATOYHBIE AOKA3aTEABCTBA TOTO, 4To [...]"

$90Resort Condominiums International Inc. v. Ray Bowell, Supreme Court of Queensland, Australia, 29 October
1993, XX Y.B. Com. ARB. 628 (1995).

$91Cum. 3akoH 0 MexAyHapoaHOM apburpaxe 1974 rosa (Coapyxectso), paspea 8 (3A), ¢ mompaskamy,
BHECEeHHbIMI 3aKOHOM O TIOIPaBKax K 3aKOHy 0 MesxAyHapopHOM apburpase 2010 roaa (CoapyskecTso), pasaea 7.

$92TTo0z0mosumeatoie mamepuarn, Konpepenrus Opranmsanuu O6beannennsix Hanumit 1o MesxAyHapoAHOMY
TOPFOBOMY aP6PITPa)Ky. HPHSHaHHe U IIPUBEACHUE B MCIIOAHEHHE I/IHOCTPaHHbIX aPGHTPa}KHbIX PeHIeHPII:I. CpaB—
HeHHe NPoeKToB, oTHocsmuxcst K crarbsm 11, IV u V mpoekTa KOHBeHIIMH O MPU3HAHUH U IIPUBEACHHH B UCIIOA-
HeHMe MHOCTPaHHbIX apburpaxubix pemennii, E/CONF.26/L.33/Rev.1, crp. 3.
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crarbe V (1), BO3A0XKEHO Ha CTOPOHY, BO3PAKAIOIIYIO TIPOTUB IPU3HAHUS  TIPH-
BEACHHUS B UCIIOAHeHue ™,

16. B crarbe V (2) mpeaycMaTpuBaeTcs, 4TO NepedyrCAEHHbIe OCHOBAHHS MOI'YT
OBITH IIPUMEHEHbBI TeM HAU HHBIM CYAOM ex officio. Cyabl AoOroBapHBaromuxcs rocy-
AAPCTB IIOATBEPAMAH, YTO CTOPOHA, BO3paXkaloljas MPOTUB IMPU3HAHMS U IIPUBEAe-
HUSl B MCIIOAHEHHe, He AOAKHA IPOCHUTb O IPUMEHEHHM OCHOBAaHMMI AASl OTKa3a
coraacHo cratbe V (2)%* X0Ts KOHKpETHO He yKasdaHa CTOPOHR, Ha KOTOPYIO BO3-
AaraeTcst OpeMst AOKAa3BIBAaHHS, [I0 MHEHUIO CYAOB AOTOBAPUBAIONINXCS TOCYAAPCTB,

6PEMH AOKA3bIBaHUS HAAUYMA TAKHUX OCHOBAaHHUM BO3AOXKEHO Ha CTOpPOHY, OCIIapH-

595

BAIOLIYI0 NpU3HAHWE U IpHBeAeHHe B ucrmoaHeHue™ . Hamboaee aBropureTHbIE

KOMMeHTaTopbl KOHBEeHITMH IPHAEPKHUBAIOTCS TAKOTO JKe MHeHHs>°.

$93Cwm., Hanipumep, Dutch Shipowner v. German Cattle and Meat Dealer, Bundesgerichtshof, Germany, 1 February
2001, XXIX Y.B. Com. ARB. 700 (2004); Trans World Film SpA v. Film Polski Import and Export of Films, Corte
di Cassazione, Italy, 22 February 1992, XVIII Y.B. Com. ArB. 433 (1993); Europcar Italia SpA v. Maiellano Tours
Inc., Court of Appeals, Second Circuit, United States of America, 2 September 1998, 97-7224, XXIV Y.B. Com.
ARB. 860 (1999); Encyclopedia Universalis S.A. v. Encyclopedia Britannica Inc., Court of Appeals, Second Circuit,
United States of America, 31 March 2005, 04-0288-cv, XXX Y.B. Com. Ars. 1136 (2005).

$94Cwm., nanpumep, Efxinos Shipping Co. Ltd. v. Rawi Shipping Lines Ltd., Corte Di Appello Genova, Italy, 2 May
1980, VIII Y.B. Com. ARB. 381 (1983); Rosseel NV v. Oriental Commercial Shipping, High Court of Justice, England
and Wales, 16 November 1990, XVI Com. ARB. 615 (1991); Sovereign Participations International S.A. v. Chadmore
Developments Ltd., Cour dAppel, Luxembourg, 28 January 1999, XXIV Y.B. Com. ARB. 714 (1999).

$95Cwm., manpumep, Licensee v. Licensor, Oberlandesgericht, Diisseldorf, Germany, 21 July 2004, XXXII Y.B. Com.
ARs. 315 (2007); Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October
2007, [2007] EWCA Civ 988; Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal,
Hong Kong, 9 February 1999, [1999] 2 HKC 205; NIT Docomo Inc. v. Ultra D.0.0., District Court, Southern
District of New York, United States of America, 12 October 2010, 10 Civ. 3823 (RMB) (JCF). Cwm. Taxe raasy
PyKOBOACTBa, OCBsIeHHy1o cTatbe V (2) (b), myHKT S7.

$96Cwm., Hanpumep, GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3418-19 (2014); Dirk Otto,
Omaia Elwan, Article V (2), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEW YORK CONVENTION 343, 348 (H. Kronke, P. Nacimiento et al. eds., 2010).






Cratba V (1) (a)

1. B npusHaHNM U NPUBEAEHHU B HCIIOAHEHHE apOHTPa’KHOIO pelIeHIs
MOXeT OBITh OTKA3aHO II0 IPOCbOe TOM CTOPOHBI, IPOTHB KOTOPOH OHO
HANPaBAEHO, TOABKO €CAM 3Ta CTOPOHA IPEACTAaBUT KOMIIETEHTHON BAACTHU
IO MECTY, TAe MCIIpAIIMBAaeTCs IPU3HAHME U IPHBEACHHME B HCIOAHEHMe,
AOKA3aTeAbCTBA TOTO, YTO:

4) CTOpOHBI B COTAAIIEHHH, YKa3aHHOM B cTatbe 11, 6b1a1, O puMe-
HUMOMY K HUM 3aKOHY, B KaKOI-AMOO Mepe HeAeeCIIOCOOHbI AU 9TO COrAd-
LIeHHe HEACHCTBUTEABHO II0 3aKOHY, KOTOPOMY CTOPOHBI 3TO COTAAIIEHHE
[IOAYMHYAY, @ IPH OTCYTCTBHU TaKOI'O YKA3aHUS — IIO 3aKOHY CTPAHbI, TA€
peleHue GbIAO BHIHECEHO; HAH |...]

MoarotroButenbHblie MaTepuasbl

ITodz0mosumenstivie mamepuars o crarve V (1)(a), mpunsroit B 1958 roay, coaep-
XKATCS B CACAYIOIUX AOKYyMEHTAX:

ITpoexm KoHGeHyuu 0 NpUSHAHUU U NPpUBEOEHUL 6 UCNOAHEHUE UHOCMPAHHBIX ApOU-
MPANHBIX PeUienil U 3amedanus nPpasumesbcme U opeanu3ayuii:

« Aoxaap Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOUTPAsKHBIX pelle-
auit: E/2704 u IIpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[IPaBUTEABCTB M OPTraHH3aLHi, KACAOIMecs IPOeKTa KOHBEHIIUH O IIPU3HA-
HUU ¥ TIPUBEACHHMH B HCTIOAHEHHE MHOCTPAHHBIX apOUTPaKHBIX pelleHHit):
E/2822, Annexes I-1; E/CONE.26/3; E/CONFE26/3/Add.1.

« Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3ameuanus, kaca-
IOIIYIecs] MIPOEKTA KOHBEHLUH O IPH3HAHUM M IPUBEACHHU B HCIIOAHEHIE
MHOCTPAHHBIX apOUTPAXKHBIX PElIeHMIl: 3armucKa [eHepaAbHOTO CeKperaps):

E/CONE.26/2.

145
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Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

[TorpaBKu K IPOEKTy KOHBEHILMH, [PEACTABACHHBIE IIPABHTEAbCTBEHHDIMH
aeaerarmmamu: E/CONE.26/L.17; E/CONFE.26/L.34.

Cpasrenne npoekToB, oTHOCAIMXCS K cTaTbaMm 111, IV u V mpoexTa xoHBeH-
nuu: E/CONFE.26/L.33/Rev.1.

AaAbHelllye ONPaBKY K MPOEKTY KOHBEHINH, IIPEACTABACHHbIE [IPABUTEAD-
crBeHHbIMU Aeaeranusamu: E/CONE.26/L.40.

Texcr crateit III, IV u V npoexra KoHBeHIMH, IpeAAOKeHHbI Paboueit rpyr-
noit III: E/CONF.26/L.43.

Texcr crareit, npurstrsiit Konpepenrmeit: E/CONFE.26/L.48.

Texcr KoHBeHLMM O IPUBHAHUY U IPUBEACHUH B UCIIOAHEHNE UHOCTPAHHbIX
apOUTPaKHBIX PELICHH, IPUHATHIA, B Ka4eCTBE IIPEABAPUTEABHOIO, PEAAK-
nuonasM komureroM: E/CONE.26/L.61; E/CONF.26/8.

Hosbrit Texcr crareit I (3) u'V (1) (a), (b) u (c), npussTeii Kondepennueit
Ha ee 23-M 3acepanun: E/CONF.26/L.63.

3aKAIOUHTEAbHBIH aKT U KOHBEHIMS O IPU3HAHUH U [IPHUBEACHHUH B UCIIOAHE-
HUe MHOCTPaHHbIX apOurpaxusix pemenuii: E/CONF.26/8/Rev.1.

Kpamxue omuemo:

Summary Records of the Eleventh, Thirteenth, Fourteenth, Seventeenth,
Twenty-Third and Twenty-Fourth Meetings of the United Nations Conference
on International Commercial Arbitration (Kparxue oTueTst 06 opuHHaALR-
TOM, TPHHAALIATOM, YEeTHIPHAALIATOM, CEMHAALIATOM, ABAALIATh TPETbEM HU
ABaaLaTh deTBepToM 3acepaHmsix Koundepennun Opranusanun OObeprHeH-
Hpix Hanuit mo MeskayHapopHOMy TOprosomy apburpaxy): E/CONF.26/
SR.11; E/CONE.26/SR.13; E/CONF.26/SR.14; E/CONEFE.26/SR.17;
E/CONF.26/SR.23; E/CONF.26/SR.24.

Summary Records of the Sixth Meeting of the Committee on Enforcement
of International Arbitral Awards (Kparkuit ordyer o mectom 3acepaHuu
KoMHTeTa TO HCIIOAHEHMIO MEXAYHAPOAHBIX ApOMTPAKHBIX pelleHuil):

E/AC.42/SR.6.

Komumem no ucnosnenuro mexdyHapooHvix apoumpanHvix peuieHui:

Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non—governmental organization
having consultative status in category A (HPI/IBEAEHI/Ie B HCIIOAHEHHE HHO-
CTPaHHBIX apOUTPKHBIX PELIeHHUI: 3asBAeHHE MeXAYHApOAHON TOProBOM
MaAaThl — HENPAaBUTEAbCTBEHHOM OpPraHU3alMH, UMEIOIeNd KOHCYABTaTHBHbIM

craryc xareropuu A): E/C.2/373.
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o Aoxaap Komurera 1m0 HCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pelie-
auit: E/AC.42/4.

(Aoxymentsr umerorcs B MuTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtovie mamepuaisi, TpeLieACHTHOEe NPaBo M 6ubAMOrpadmueckue
CCBIAKM CM. Takke B VHTepHere 1o appecy: http:// newyorkconventionl958.0rg)

BBeaeHue

1. B crarpe V (1)(a) usaaraercs nepsoe U3 mepedrcAsIeMbIX BO3PAXKEHHUIT IPOTUB
[PU3HAHUS U IPUBEAEHHS B UCIIOAHEHHE HHOCTPAHHOIO apOUTPAXKHOTO PelleHMs.
OTa cTaThsl TO3BOASIET CYAAM AOTOBAPHBAIOLIETOCS TOCYAAPCTBA OTKA3aTh B IPUSHA-
HUU U TIPUBEACHUH B HCTIOAHEHHE B ABYX CHTYaIlUsX: BO-TIEPBbIX, ecAH "[c]TOpOoHbI
B [ap6UTPaXHOM| COTAAIIEHHH | ...] 6BIAM, 10 IPUMEHMMOMY K HUM 33KOHY, B KAKOM-
Au60 Mepe Hepeecrioco6HBI' M, BO-BTODHIX, ecAu "[apburpaskHoe]| coraamenue
HEAEHCTBUTEABHO 110 3aKOHY, KOTOPOMY CTOPOHBI 9TO COTAQIIEHMe IIOAYMHUAH, A
[pY OTCYTCTBHU TAKOLO YKA3aHWA — II0 3aKOHY CTPAHBL, IAe pelleHHe OblA0
BbIHECEHO'.

2. B JKenecxoit koHBeHIMU 1927 ropa aTH BO3paXkeHMs IPOTUB MPU3HAHMA U
IPUBEACHHUS B UCIIOAHEHHE pellleHHs PacCMAaTPUBAIOTCS HECKOABKO HHade. B coor-
BETCTBUH CO CTarbel 1 (a) JKenesckon kouBennuu 1927 ropa AOKa3bIBaTh ACHCTBH-
TEABHOCTb AOTOBOPEHHOCTH 00 apOHUTpaske 110 MPUMEHUMOMY K Hell 3aKOHY AOAXKHA
CTOPOHA, AOOMBAIOLIASCS IPUSHAHMS M IPUBEACHHUS B MCIIOAHEHHE apOUTPAKHOTO
pemenus. B coorsercrBun co crarveit 2 (b) cya, paccMaTpHUBAIOIUIL XOAATAACTBO
O IIPU3HAHUY U [IPUBEACHUH B UCIIOAHEHHe ApOUTPAXKHOTO PEeLIeHHs,, AOAKEH OTKa-
3aTh B TAaKOM IIPH3HAHMU WM IPHBEACHHUH B MCIIOAHEHHE, €CAU OH YCTAaHOBHUT, YTO
"CTOpPOHA, IPOTHB KOTOPOI HCIIOAB3YeTCS PelleH e |...], ABALSICH HENPaBOCIOCO6-
HOM, [...] He 6bAa HapAeXKAmUM 06PA3OM MpeACTaBAEHA'.

3. IlepsonavasrHo B mpoekre CrernmaspHOoro komurera OKOCOC moBTOpsiaoch
AMIIb [IOAOKEHHE, KAaCaloljeecsl HEACeCIIOCOOHOCTH OAHOM M3 CTOPOH, HO HUYEro
He TOBOPHAOCH O AEHMCTBHUTEABHOCTH apOMTPaKHOro coraamenus” . OpHAKO BO
Bpemst Koundepennun Opranusanuu O6bpearHenHbix Haruit mo MesxayHapoAHOMY
KOMMepYeCKOMy apOUTPaXKy, CO3BAHHOM AASI IOATOTOBKH U mpuHsaTHs KonseHnnuy,
[PEACTABUTEAN TFOCYAAPCTB PEIIMAM OTKA3aTbCS OT ITOTO IIOAOKEHHS Ha TOM

S7CmM. nodeomosumensivie mamepudrvi. TIpOeKT KOHBEHIMM O NPH3HAHUM M NPUBEACHUH B HCIIOAHEHHeE
I/[HOCTPQHH])IX aP6HTPa.)KHbIX pemeHI/Iﬁ. AOKAaA KOMI/ITeTa II0 HCIIOAHEHHIO Me)KAyHaPOAHbIX ap6HTpa)KHbIX
pemennit, E/2704, E/AC.42/4/Rev.1, Ilpuaosxenue, cp. 2. Crarps IV (c) mpoekra, mpeacrasaerroro 9KOCOC,
[PeAyCMaTpHBaAQ, YTO B NPUSHAHUY U IIPUBEACHNU B UCIIOAHEHHE MOXeT ObITh OTKA3aHO, ECAU "KOMIIETeHTHAS
BAACTDb B TOIl CTpaHe, TAe MCIIPAIIMBAETCS PUSHAHNE MAM HCTIOAHEHHE, YCTAHOBHT: |...] 9TO CTOpOHa, MpOTHB
KOTOpOIl HampaBAeHa MpOch6a O MPU3HAHMM HAM NPUBEACHHH B MCIIOAHEHHMe STOTO pelleHHs, He o6Arapana
ACECIIOCOBHOCTDIO U He 6blAa AOAKHBIM 06PasoM IpeACTaBAeHa'.
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OCHOBAHMY, 4TO, Kak coo0mua aeserar u3 Hopseru, Ha IpakTHKe CTOPOHA PEAKO
ObIBaeT IPeACTaBACHA HEHAAAEKAIMM 00pa3oM B XOAe apOUTPaKHOrO pasbupa-
teabcrBa’®®. Kpome Toro, B xoae Kondepenunu paspaboranxn Konsennuu mpea-
CTaBHAH ITOAOKEHHE, KACAIOIEeCs] ACMCTBUTEABHOCTH apOUTPAsKHOIO COTAAIIEHVS.
Buayare 0HO 6bIAO AOOABAEHO B KaueCTBE CAMOCTOSITEABHOIO OCHOBAaHHS AAS
AOCTIDKEHHS TIPU3HAHMS U IIPUBEACHHS B HCIIOAHEHHe, HO 3aTeM OBIAO M3MEHEHO
TaKUM 00pasoM, 4TOOBI CTATh OCHOBAHHEM AASL OTKa3a B IPU3HAHUU U IIPUBEACHUU
B UCIIOAHEHHE apOUTPAXHOro peureHus™ . TO MOAOXKeHHe OBIAO IEPeCMOTPEHO,
C TeM YTOOBI YTOYHUTD, YTO HOA "3aKOHOM, IIPIMEHUMBIM' K apOUTPaKHOMY COTAd-
IIEHHIO, CAEAYET IIOHUMATD "HAIIMOHAABHBIN 3aKOH, KOTOPOMY CTOPOHbI IIOAYNHUAK
CBOE COTAANIEHHMe, a TIPH OTCYTCTBHM TAKOTO YKAa3aHHs — 3aKOH CTPAHb, TA€ pelle-
Hue 6b1A0 BbiHECeHO .

4. Awvmb B cambrit mocaepHuit Aenb Kondepennuu crarbs V (1)(a) mossuaach B
ee HBIHEITHEM BHAE IO PeKOMEHAAIINHU AeAeraTa M3 HiaepAaHAOB, KOTOPBI Ipea-
AOXHA BHOBb BKAIOYHTb BO3Pa)KEeHHe, OCHOBBIBAIOIIeeCs Ha HeAeeCrocoOHOCTH
cropous®’.

S. Crarbs V (1)(a) pacmpocTpaHsieT AeficTBHe IIPUHIMIIOB, AOPAGOTaHHDBIX
B cratbe 1I, Ha 3Tal NMPU3HAHKS U NPUBEACHHUS B UCIIOAHeHHe. TOYHO Tak e Kak
CTOPOHBI He MOTYT GbITb HAIPaBAeHbI B apOUTPa’k B COOTBETCTBMU €O cTarbeit 11,
eCAH OHH He CBS3aHbI OOS3aTeABCTBAMU IO AEIICTBHTEABHOMY apOUTPaKHOMY
COI‘AaHIeHI/IIOéOZ, HaIlMMOHAAbHbIE CYABI MOT'YT OTKa3aTb B HPI/I?,HaHHH u HPI/IBeAeHI/H/I
B HCIIOAHEHHe apOUTPaXKHOTO peleHus B cOOTBeTcTBuHU co cTatbeit V (1)(a), ecan
coraache CTOPOH SBASETCS HeACHCTBUTEABHBIM AUGO BCAGACTBUE OTCYTCTBHUSA y CTO-
POH CIIOCOBHOCTH AOTOBOPHTbCS O Ilepepade CIIopa B apbuTpax, AU6O BCAEACTBHE
TOTO, 4TO ApOUTPAXKHOE COTAALIEHUE SBASETCS HeACHCTBUTEABHBIM B COOTBETCTBHH
C IPUMEHUMBIM K HeMy 3aKOHOAQTEABCTBOM.

6. B TO BpeMs Kak BO3pakeHHUe, KACAIOIIeeCs] HEAEECIIOCOOHOCTH B COOTBETCTBUU
co crarbeit V (1) (a), Ha MPaKTHKe UMeeT OrpaHHYeHHOe IIPUMEeHeHHUe, AOBOA, Kaca-
OILVIICS. HeAEHCTBUTEABHOCTH apOHTPAKHOIO COTAAIIEHMsS, YacTO IIPUBOAUTCS
CTOPOHAMH, BO3PaXKAIOIUMM IPOTUB NPU3HAHMA U NPUBEACHUS B HCIOAHEHHE

$98Cm. nodeomosumersivie mamepuasi. Texct KOHBEHIMH, TIPHHATDIN, B Ka4eCTBE MPEABAPUTEABHOTO, PEAAK-
1uoHHBIM KomureToM 6 mioHs 1958 ropa, E/CONFE.26/L.61, crp. 3; nodzomosumervtvie mamepuaiv,, United
Nations Conference on International Commercial Arbitration, Summary Records of the Seventeenth Meeting,
E/CONE26/SR.17, p. 9.

SCm.  nodzomosumenvtoie mamepuarv, United Nations Conference on International Commercial
Arbitration, Summary Records of the Seventeenth Meeting, E/CONF.26/SR.17, p. 3; nodzomosumenvrote
mamepuarvi, rexer crareit III, IV u V npoekra KOHBEHIMH, IIPEAAOKEHHBI Pabodeil IPyIIIOi AASL IIPHHSTHS
Kon¢epennueir, E/CONF.26/L.43, ctp. 1.

60T Todz0mosumenrvtoie mamepuavt, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-third Meeting, E/CONF.26/SR.23, p. 14.

"1Todeomosumensivie mamepuasrst, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-fourth Meeting, E/CONF.26/SR.24, p. 7.

¢2Boaee moAPO6HO CM. raaBy PykoBoacTBa, nocssmenHyto crarbe 11, myskrsr 13-23.
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apburpaxnoro pemenns’®. OpAHAKO B GOABIIMHCTBE H3BECTHBIX CAYYaeB CYABI
OTKAOHSIAU BO3PAXeHHs! MPOTUB MPU3HAHUS M MPUBEACHHS B MCIIOAHEHHe ap6u-
TPaXXHOTO pemmeHus Ha ocHoBanuu ctate V (1)(a).

AHanus

Hepeecnoco6HOCTL CTOPOH

7. Crarba V (1)(a) npeaycMaTpuBaeT B CBOeM NePBOM MOAOXKEHHH, YTO B TIPH-
3HAHWH U TIPHBEACHHH B HCTIOAHEHHE MOXeT OBITh OTKa3aHo, ecAu "[c|TOpoHbI
B COTAQIIEHUM, YKA3aHHOM B cTarbe II, OBIAM, IO IPUMEHNMOMY K HHUM 3aKOHY,
B KaKoi-AM60 Mepe HepeecrocobHst |...]".

A. 3HayeHne HoOpMyNMpPOBKM "CTOPOHLI B COMNALIEHUK,
yKa3aHHoM B cTatbe II"

8. B crarbe V (1)(a) rosopurcs o "CTOpOHAaX B COTAAIIEHHH, YKa3aHHOM
B crarpe II". D10 0TXO0A OT PopMyanpoBku JKeHeBckoit koHBeHIU 1927 roaa, rae
roBopurcsi 0 "CTOpOHe, IIPOTUB KOTOPOI1 MCIIOAb3yeTcst pemmerne” . Oto uameHe-
Hre B $OPMYAHPOBKe [IOKA3BIBAET, YTO BO3PAXKEHHE, Kacalolieecsi HeAeeCIIocobHo-
CTH, MOXeT ObITb IIPUBEACHO B OTHOILIEHHH CTOPOHBI, BO3PAXXAIOL[eHl IIPOTHB
[IPUBEAEHNUS B HCIIOAHEHIHE, MAU CTOPOHbI, AOOUBAIOLIENCS TAKOTO IIPHBEACHNS B
ucnoanenne®”. Kaccaumonnstit cys VTaAun IOATBEpPAKA, YTO CTOPOHA, OCIIApHBa-
I0Illas IPUBEAEHHE B MCIIOAHEHUe, MOXKeT 3asBUTh BO3Pa)KeHHUe, Kacaroleecs Hepe-
eCIOCOOHOCTH, B OTHOIIEHHH CTOPOH, AOOHBAIOIIUXCS TAKOTO IIPUBEACHHS
B ucroaHenune®”.

9. Xorsa B crarve V (1)(a) roBoputcs 0 Hepeecrioco6HOCTH "cTOpOH" BO MHOXe-
CTBEHHOM YKCAE, CYABl TOAKOBAAM 9TO MOAOXKEHHE KAK O3HAYAIOLIee, YTO OTCYT-
CTBUSL A€ECIIOCOOHOCTH y OAHOM M3 CTOPOH AOCTATOYHO, AASL TOTO YTOOBI CyA,

93Cwm., nanpumep, Stefan Kroll, Recognition and Enforcement of Awards, B: ARBITRATION IN GERMA-
NY: THE MODEL Law IN PRACTICE 506, 530 (K.H. Bockstiegel, S. Kroll and P. Nacimiento eds., 2007).

%4Cwm. crarpio 2 (b) XKenescroit xonsenmuu 1927 ropa. Cm. Taoke Ignacio Suarez Anzorena, The Incapacity
Defence Under the New York Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 615, 616-18 (E. Gaillard, D. Di Pietro eds.
2008).

605Cwm. Patricia Nacimiento, Article V (1)(a), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 205, 218 (H. Kronke, P. Nacimiento et
al. eds., 2010); Todd J. Fox, Stephan Wilske, Commentary of Article V (1)(a), B: NEw YORK CONVENTION ON
THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY
267, 271 (R. Wolff ed,, 2012).

%Société Arabe des Engrais Phosphates et Azotes—SAEPA and Société Industrielle d’Acide Phosphorique et
d’Engrais—SIAPE v. Gemanco srl, Court of Cassation, Italy, 9 May 1996, XXII Y.B. Com. ArB. 737 (1997).
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paccMaTpHUBAIOLIMIL XOAATAICTBO O PUSHAHMY ¥ IIPHBEACHUN B UCIIOAHEHHe apbu-
TPAXHOIO pELIEHHs, OTKA3aA B €r0 NPH3HAHHU W IPUBEACHUH B HCIOAHeHHe™.
KOMMeHTaTopbl, KaKk MpaBHAO, TIOAAEPXHBAIOT ToHMManue ctatbu V (1)(a) xak
O3HAYAIOIEH], YTO AOKA3aTEABCTBA HEAEECIIOCOOHOCTH OAHOM, a He 00S3aTeAbHO
06enx CTOPOH AOCTATOYHO AASL OTKA3a B IPU3HAHUM U IIPHBEACHUM B HCIIOAHEHME
apburpaxsoro pemenus™.

B. KoHuenuus Hepeecnocob6HOCTM

10. Hu B KoHBeHIMuU, HU B 10020M08UMEAbHbLX mamepuarax MOHATHE "HeaeecIo-
COOHOCTD" He OIpeAeAeHO.

11.  "Aeecrioco6HOCTD" TPAAMLIMOHHO OIPEAEASIETCS. KAK IIPABOCIIOCOOHOCTD AULA
AETCTBOBATh U 3aKAIOYATD COTAAIIIEHHS OT CBOETO COOCTBEHHOTO UMEHH 1 OT CBOETO
cobcrennoro amma®’., Texcr crarsu V (1)(a) MIOATBEPIKAQET, YTO HeAEecIocob-
HOCTb O3HAYaeT I0PHAMYECKHe OIPAHMYEHHUs], He ITO3BOASIOIME CTOPOHE BCTYIATh
B [IPABOBbIE Y UMEIOIIHe 0653aTeABHYIO CHAY OTHOLIEHHS — B AAHHOM CAyYae 3aKAIO-
9aTh apOUTPAXKHOE COTAALIEHHE — OT CBOEr0 COGCTBEHHOIO UMEHH U OT CBOEIrO
cobcTBeHHOrO AMITA®?

COOHOCTH M PU3NYECKUX AMLI, U IOPUAUYECKUX AUIIL.

.B PsIA€ U3BECTHBIX CAYyIa€B CTOPOHDI 3asIBASIAHL O HEAEECIIO-

12.  Yro xacaercs HeaeeCIOCOOHOCTH GUBMYECKHX AHL], TO B OAHOM K3 U3BECTHbIX
caydaeB, uMeBIIeM MecTo B KaHaae, CTOpOHa BBICTYNMAQ IIPOTHUB IIPU3HAHUS U IIPH-
BEAEHHS B ICIIOAHEHME Ha TOM OCHOBAHMUH, YTO Y 9TOH CTOPOHBI He OBIAO BO3MOX-
HOCTH IIOAYYHUTDb HE3aBUCHUMYIO IOPUAMYECKYI0 KOHCYABTAIHIO B XOA€ IIeperoBOpoB
U 3aKAIOYEHHMA COOTBETCTBYIONIEIO AOTOBOPA, B  KOTOPOM  COACPIKUTCA

07Cwm., manpumep, Cokoda cmap wunnumz xo. unx. npomus I'BITO "Texnonpomaxcnopm”, paiioHHBI CyA TOPOAA
Mocxksbr (OTAeA CYAOIIPOHM3BOACTBA IO IPAXKAAHCKUM AeAaM) , Poccuiickas Pepepanus, 11 anpeast 1997 roaa, XXIII
Y.B. Com. ArB. 742 (1998); Agrimpex S.A. v. J.E. Braun & Sons, Inc., Supreme Court, Greece, 14 January 1977,
IV Y.B. Com. ArB. 269 (1979).

8Cm. ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A
UNIFORM JUDICIAL INTERPRETATION 275 (1981), rae ectp pasAeA IO HeAEeCIOCOOHOCTH II0A Ha3BaHHEM
"Incapacity of a party"; Patricia Nacimiento, Article V (1)(a), B: RECOGNITION AND ENFORCEMENT OF FOREIGN
ARrBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YOrRK CONVENTION 205, 218 (H. Kronke,
P. Nacimiento et al. eds., 2010); Todd J. Fox, Stephan Wilske, Commentary of Article V (1)(a), B: NEw YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 267, 271-72 (R. Wolff ed., 2012).

$“FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 242, para. 453
(E. Gaillard, J. Savage eds., 1999). Cwm. tawke Ignacio Suarez Anzorena, The Incapacity Defence Under the New York
Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NEw YORK CONVENTION IN PRACTICE 615, 621 (E. Gaillard, D. Di Pietro eds., 2008).

Tgnacio Suarez Anzorena, The Incapacity Defence Under the New York Convention, B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRAC-
TICE 615, 621 (E. Gaillard, D. Di Pietro eds., 2008).
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ap6urpaxnoe coraamenne®!. ITpu TOAKOBAHMM KAaHAACKOTO 3aKOHOAATEABCTBA, B
koropoe BkatoueH Tumosoit 3akoH IOHCHUTPAA o MeXXAyHapOAHOM TOProBOM
apbuTpaske, COACPXKAIMIl TOAOKEHNE, aHAAOTHYHOe ToAokeHuto ctateu V (1)(a),
CYA He BO3pasHA INPOTUB BO3MOXXHOTO ITPUMEHEHHS B AAHHOW CHTYaIUH AOBOAR,
Kacaomerocst Hepeecrnoco6HocTn. OAHAKO B KOHEYHOM CYeTe OH OTKAOHHA €ro,
HCXOASI U3 TOTO, UTO OTBETYHK He CMOT IPEABSBUTH AOKA3aTEAbCTBA "TIOAUMHEHMS,
OKA3aHHUSI CMABHOTO AABAGHHS HAH ITPEACTABACHHS HEHAAASKAIIUM 0OpasoM”.

13. Her HM OAHOTO M3BECTHOIO CAy4asi, KOTAQ [IPU3HAHKE OCIIAPUBAAOCH B COOT-
BercTBuu co crarbeit V (1)(a) Ha TOM OCHOBaHMH, 4TO APOUTPAXKHOE COTAANIEHHE
6bIAO 3AKAIOYEHO HECOBEPLUICHHOACTHHM HAM HEAEeCIOCOOHBIM AMIoM. TeM He
MeHee KOMMEHTATOPBI B IIEAOM COTAACHBI, YTO BO3PKEHHE, KACAIOIEEeCs HEAEECIIO-
COBHOCTH, AOAKHO MPUMEHSTHCS M B CHTYALUsX, KOTAA TO UAM MHOe QU3nIecKoe
AWIIO He B COCTOSIHMH CYAUTD, B Y€M 3aKAIOYAIOTCS €r0 COOCTBeHHbIe MHTepechl®'?.

14.  Yro Kacaercst HeAeeCIIOCOOHOCTH IOPUAMIECKUX AL}, TO HAI[FIOHAABHbIE CYADI
IPYHUMAAK K PACCMOTPEHMIO BO3PAKEHMUS, KACAIOIIMECS HeAeeCIOCOOHOCTH, B
OTHOIIEHUH KaK ITyOAMYHBIX, TaK U YaCTHBIX CyObexToB. Texcr KonBeHruu moa-
TBepXKAQET Takoil MOAX0A. AeficTButeanHo, B ctatbe V (1)(a) roBopurcs TOABKO 0
"cropoHe" U He IPOBOAUTCS Pa3AUYMS MEXAY ITyOAMYHBIMU M YaCTHBIMU CyOBek-
tamu. Kpome Toro, B crarse I, B KoTOpoit onpepeseHa cdepa npumenerns Kousen-
UM, TOBOPHUTCS O CTOPOHAX, KOTOPBIMH MOTYT OBITh 'Kak (H3HUYECKHe, TaK U
fopuArdecKre AuIa"*"%. B 9TOM KOHTEKCTe CTOPOHBI B PSIA€ CHTYALHil OCIIApUBAAU
[pU3HAHUE U [PHBEACHUE B MCIIOAHEHVE Ha OCHOBAHHE HEAEeCIIOCOOHOCTH I0pHU-
AMYECKOTO AMIA, XOTSI CYABI YACTO OTKAOHSIAHM 9TO BO3pasKeHHe.

" Grow Biz International Inc. v. D.L.T. Holdings Inc., Supreme Court, Province of Prince Edward Island, Canada,
23 March 2001, XXX Y.B. Com. ARB. 450 (2005). Cm. TaxKe CAy4dail, KOTAA CyA OTKa3aA B IPH3HAHUM U IIpUBe-
AEHUH B HICIIOAHEHHE, IOTOMY YTO OH He ObIA AOAKHBIM 00Pa3oM yBeAOMAEH B COOTBETCTBHU C pasaeaoM 103 (2)
(c) 3axona Anranu 06 apburpaxe 1996 roaa (npersopstomero B xusnb crarsio V (1)(b) Konsenuyun) B pesyan-
TaTe ero Cephe3HOro ¥ ONACHOIO AAS SKU3HH PakoBoro saboaesanus: Ajay Kanoria, Esols Worldwide Limited, In-
dekka Software PVT Ltd. v. Tony Francis Guinness, Court of Appeal, England and Wales, 21 February 2006, [2006]
EWCA Civ 222.

¢12JCCA’S GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
Jupaes 84 (P. Sanders ed., 2011); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBI-
TRATION 317, para. 539 (E. Gaillard, J. Savage eds., 1999); a tawke Ignacio Suarez Anzorena, The Incapacity
Defence Under the New York Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 615, 621, 625, 628 (E. Gaillard, D. Di Pietro
eds., 2008).

13Cwm., manpumep, ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958:
TOWARDS A UNIFORM JUDICIAL INTERPRETATION 276-79 (1981); DoMENICO D1 PIETRO, MARTIN PLATTE,
ENFORCEMENT OF INTERNATIONAL ARBITRATION AWARDS—THE NEW YORK CONVENTION OF 1958, 138
(Cameron May 2001); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 984,
para. 1695 (E. Gaillard, . Savage eds., 1999); Ignacio Suarez Anzorena, The Incapacity Defence Under the New York
Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NEW YORK CONVENTION IN PRACTICE 615, 622 (E. Gaillard, D. Di Pietro eds., 2008); Todd J. Fox, Stephan
Wilske, Commentary of Article V (1)(a), B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 267, 271 (R. Wolff ed., 2012).
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1S.  Bo-nepsuix, pailoHHBL CyA ropoaa MOCKBBI IPUHSAA BO3pasKeHHe IIPOTHB IPH-
BeAEHHs! PellleHusl B UCTIOAHeHHe Ha ocHoBanuu ctatbu V (1) (a), koraa ap6urpax-
HOe pemreHre GbIAO BBIHECEHO B MOAB3Y HECYLIECTBYIOI[el KOMIIAHUHM, ITOCKOABKY
OHa HHMKOTAQ He GbIAA 3apPETHCTPUPOBAHA B [IPEATIOAATAEMOM MecTe ee OPOPMAEHHS
B KaueCTBe I0PUANYECKOTro Auia’'?,

16. Bo-smopulx, IOPUAMYECKHE AULA OCIAPUBAAM IIPHBEACHHE aApPOUTPAKHBIX
pelieHuil B HCIIOAHEHHE B COOTBeTCTBHH O cTatbeit V (1)(a) Ha TOM ocHoBaHuY,
YTO B OTHOIIEHUM OAHOI CTOPOHBI ACHCTBOBAAM Te HAM MHbIE IOPUAMYECKHE OIpa-
Hiyenus. Hampumep, opun u3 cyaos Cupun, ucxops u3 moaoxenuit Horo-Mopk-
CKOIl KOHBEHLMM B LI€AOM, OTKA3aACS IPHUBECTH B HCIIOAHEHHE apOUTpaskHOe
peleHue, BriHeceHHOe TpoTUB Munucrepcrsa o6oponst Cupun, moTomy 4ro apou-
TPAXKHOE COTAALICHHE OBIAO 3AKAIOUEHO B HAPYLIEHHE MOAOXKEHHS O ITyOAMIHOM
HOPSIAKE 9TOM CTPaHbl, KOTOPOe TpebyeT PEABAPUTEABHOIO IPOBEAEHUS] KOHCYAb-
taguit ¢ TocyaapcrBenHbiM coBetoM CHpHE AO Ilepepaur cropa B apOurpax’.
Hanporus, OAUH M3 POCCHICKAX CYAOB IIOATBEPAMA NIPM3HAHME U IIPUBEACHHE B
HCIIOAHEHHEe apOUTPAKHOTO PelleHus] B COOTBeTCTBUM ¢ KOHBeHIMel Ha TOM OCHO-
BAaHUH, YTO HHKAKHME IOPUAMYECKHE OTPAHMYEHHs He 3alPeljaAl [eHepPAAbHOMY
AUPEKTOPY KOMITAHUM TIOATIUCHIBATD APOUTPAXKHOE COTAAIIEHHE U IPUHUMATD 0051
33aTEAbCTBA OT MMEHH KOMITaHHK ',

17.  B-mpemvux, B HECKOABKHX 0oAee DaHHHUX AEAAX CYABI IOATBEPAHAH, 4TO
BOIIPOCHI IIPEAIIOAATAeMOr0 OTCYTCTBHS IPEACTABHUTEAbCKHX IIOAHOMOYHMI IOATIA-
AQIOT TIOA AeiicTBHe copepxamerocst B crarbe V (1)(a) BospaskeHHs o Hepeecrio-
cobnoctu®’. BepxoBHbll Cys Vcrmanuu, Hampumep, MOATBEPAMA, YTO BOIPOCHI
IIPEATIOAATaeMbIX ITOAHOMOYHI, IIPEAOCTABAEHHBIX COBETOM AUPEKTOPOB KOMIIa-
HHM, U BOIIPOCHI IIPEAIIOAATAEMBIX AOTOBOPHBIX IIPEACTABUTEAbCKHX IIOAHOMOYHIL,
HAIIPUMEP TeX, YTO IIPEAOCTABAEHBI [I0 AOBEPEHHOCTH, ITOAIAAAIOT IIOA AEHCTBHE
CoAepiKalerocss B cTaTbe V (1)(a) BO3PAXEHIT O HepeecrmocoOHocTH. B pamkax
3TOTO AeAd CYA YCTAHOBHA, YTO CTOPOHA, BBICTYTIABIIAS IIPOTHB MPU3HAHMS U IIPH-
BEAEHIS B MCIIOAHEHHe, He AOKa3aAa, YTO AOBEPEHHOCTDb OblAd HEAEHICTBUTEABHON
COTAACHO IIPUMEHMMOMY 3aKOHOAATeABCTBY®'®. B aeae Dalmine Kaccaumonssiit cyp

614C01€09§A cmap wunnunz Ko. unk. npomus I'BITIO /'Texﬂonpomsxcnopm”, PAafioHHbI CyA ropoAa Mocksb (OTAeA
CYAOTIPOM3BOACTBA IO I'PAKAAHCKUM Aeaam), Poccuiickas Depepanus, 11 anpeas 1997 roaa, XXIII Y.B. Com.
ARB. 742 (1998). Cwm. Tawxe Sojuznefteexport v. Joc Oil Ltd., Court of Appeal, Bermuda, 7 July 1989, XV Y.B.
Com. ArB. 384 (1990).

ISFougerollem S.A. v. Ministry of Defence of the Syrian Arab Republic, Administrative Tribunal of Damascus,
Syria, 31 March 1988, XV Y.B. Com. ARB. 515 (1990). Cwm. Tawke Société Arabe des Engrais Phosphates et Azotes—
SAEPA and Société Industrielle d’Acide Phosphorique et d’Engrais—SIAPE v. Gemanco srl, Court of Appeal of Bari,
Italy, 2 November 1993, XXII Y.B. Com. ARrB. 737 (1997).

1 Aana Qud A/S npomus OO0 "Apxmuseckuii rococs”, GeaepasbHbrit apbuTpasksiit cya, Cesepo-3amapHbrit
deaepanbublit okpyT, Poccuitckas Qepepanus, 9 aexabps 2004 roaa, XXXII Y.B. Com. ArB. 658 (2008).

17Cwm., nanpumep, Ltd. "R.L." v. JSC "Z. Factory”, Supreme Court, Georgia, 2 April 2004, a-204-sh-43-03;
Agrimpex S.A. v. |.F. Braun & Sons, Inc., Supreme Court, Greece, 14 January 1977, IV Y.B. CoM. ARB. 269 (1979).

18Unién de Cooperativas Agricolas Epis-Centre v. La Palentina S.A., Supreme Court, Spain, 17 February 1998,
XXXVII Y.B. Com. ArB. 533 (2002).
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Hraauy mpuimeA K BBIBOAY, YTO BO3paKeHHe, Kacaiolleecsi HeAeeCmOCOOHOCTH B
cootBercTBuHU co cratbeit V (1)(a), pacnpocTpaHseTcs Ha CHTyaluH, KOTA2 QH3U-
YeCKOe AMIJ0 YIIOAHOMOYEHO AeHCTBOBaTb OT MMEHU KOMIIAHUU B COOTBETCTBHHU C
ee yIpeAUTEeABHBIMU AOKYMEHTAMI, HO B KOHEYHOM CYeTe OTKAOHHA OOOCHOBBIBAB-
muecs crarbeit V (1)(a) aprymeHTsI, OCKOABKY AMIIA, IOATIMCABIIHE APOUTPAKHOE
coraaureHue, 06AaAAAM HEOOXOAMMbBIMY ITOAHOMOYMSIMU AASL €0 3aKAlodeHus®'’.
B apyroit curyanun BepxoBHBIH cya ABCTpHU CYeA, YTO OTCYTCTBHE HAAAEXKAIIero
[PEACTABUTEABCTBA MOXKET OBITh IIPU3HAHO, €CAM AOBEPEHHOCTh HA IOAIMCAHHUE
AOTOBOPA, COAEPIKALIEr0 apOUTPAKHOE COTAAIIEHNUE, SBASETCS HEACHCTBUTEABHOM.
OaHaKo B TOM AeAe CyA TIPHIIEA K BBIBOAY, YTO CTOPOHE, BO3paXKaBIIEH IPOTHUB
IPUBEAEHHUS B MCIIOAHEHHe, He YAAAOCh AOKa3aTb, YTO Y CTOPOHBI, MOAMMCABIIEi
COTAQIIEHHE OT e MMEHH, He OBIAO HEOOXOAMMBIX TOAHOMOUMIT*™.

18.  XOTs BOIPOCHI HAAAEKALIETO IPEACTABUTEABCTBA U IIOAHOMOYHIT OTAUYAOTCS
OT BOIIPOCOB AEeCIOCOGHOCTH stricto sensu®’!, KOMMEHTATOPbI TOAAEPXKUBAIOT TY
MBICAB, YTO BO3PAXKEHHUE, KACAIOLeecs HEACECIOCOOHOCTH, AOAKHO PacrpocTpa-
HSATHCSL HA CHUTYALUH, KOTAA IOPHANYECKHE AWI[A IIPEAIIOAOXKUTEABHO AEHMCTBYIOT
C IpeBbIIEHUEM IIPABOMOYHIL, [IPEAYCMOTPEHHbBIX UX YIPEAUTEABHBIMU AOKYMEH-
TaMM, MAU €CAU IPEACTABUTEABCKHME MOAHOMOYHS, KaK YTBEPKAAETCS, SIBASIOTCS
HeAeHCTBUTEAbHBIMU 2,

C. 3HauyeHue OpMyNUPOBKM "MPUMEHUMBbIA K HAM 3aKOH"

19. B coorsercruu co cratbeit V (1)(a) HepeecmocO6HOCTh CTOPOH AOAKHA

YCTAaHABAUBATBCSL 1O 'IPUMEHMMOMY K HHUM 3akoHy'. OpHaKko M3 TekcTa

crarbu V (1)(a) craHOBHTCS ACHO, YTO 3aKOH, [IPIMEHUMBIN K ACEeCIIOCOOHOCTH

Dalmine S.p.A. v. M.&» M. Sheet Metal Forming Machinery A.G., Court of Cassation, Italy, 23 April 1997,
XXIV Y.B. Com. ARB. 709 (1999). Cm. tawke Bundesgerichtshof [BGH], Germany, 23 April 1998, IIl ZR 194/96.

620K . F AG, Oberster Gerichtshof, Austria, 23 October 2007, XXXIII Y.B. Com. ARB. 354 (2008). Cm. Taroxe
O Limited v. S GmbH, Oberster Gerichtshof, Austria, 24 August 2005, XXXII Y.B. Com. ArB. 254 (2007).

“2'EMMANUEL GAILLARD, LE POUVOIR EN DROIT PRIVE 48, para. 64 (Economica 1985).

®Jgnacio Suarez Anzorena, The Incapacity Defence Under the New York Convention, B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRAC-
TICE 615, 623-24 (E. Gaillard, D. Di Pietro eds. 2008); RUSSELL ON ARBITRATION 463 (D. Sutton, J. Gill,
M. Gearing eds., 2007).

23 QopMyAMpOBKa '"TIPUMEHMMBIl K HHUM 3aKoH' 6bAa MCKAIWeHa n3 crateit 34 u 36 TumoBoro sakoma
IOHCHTPAA o MexAyHApOAHOM TOPrOBOM apOuTpae, MOTOMY uTO, Kak obbscHuA cekperapuar KOHCHUTPAA,
aTa QOpMYAHpOBKa, "Kak OBIAO COUTEHO", COAEp)KaAad KOAAMBHOHHYIO HOPMY, KOTOpas "MOXeT BBOAUTb B
3abayxaenne” (mosicHuTesbHas 3ammcka cexperapuara JOHCHUTPAA x TuIIOBOMY 3aKOHY O MEKAYHapOAHOM
ToprosoM apburpaxe, myHKT 54). CM. Tarke KparTkue oTdeTsl o 317-M saceparmu Kommccnu Opranusanun
Obrvepnnennpx Harmii 1o npaBy MeXAYHAapOAHONM TOPIOBAM B OTHOIIGHHHM HMHGOPMALMHM O 3aCEAAHHSIX,
MOCBSIIEHHBIX MOATOTOBKe TumoBoro sakoma IOHCUTPAA o MeXAyHAPOAHOM TOProBOM apOHTpasKke,
A/CN.9/246, Ipusosenne, Excezodnux Komuccuu Opeanusayuu Obwedunennvix Hayuil no npasy Memaynapoauoﬁ
mopzosau, 1985 200, Tom XVI, crp. 687.
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CTOPOHBI, OTAMYAETCS OT 3aKOHA, PETyAHPYIOUIEro AeHCTBUTEABHOCTh apOUTpax-
HOT'O COTAQIIEHHs, KaK YKa3aHO BO BTOPOI1 YaCTH 3TOTO MOAOKEeHHs ™.

20. Kax mokasaHo B nodzomosumervnoix mamepuarax KouseHuuu, Gpopmyan-
POBKa "IPUMEHUMBII K HUM 3aKOH" AOAXKHA IIOHUMATHCS "B COOTBETCTBHHU C 3aKO-
HOM, PeTyAUPYIOIUM IIepCOHAABHBIA cTaTyc [cTopoHst] . B KonseHmun, opHako,
HHYero He TOBOPUTCS O TOM, KaK OIPEACAUTD IPHMEHUMBII 3aKOH.

21.  Cyapl, npumensiompe crarbio V (1) (a), mpuaep>KUBAIOTCS Pa3ANMHbIX OAXO-
AOB IIPU BBIOOpPE 3aKOHA, IIPUMEHIMOTO K OIIPEACACHHUIO AEeCIIOCOOHOCTH CTOPOHEL,
B 3aBUCHMOCTH OT TOTO, YTO YTBEP>KAAET CTOPOHA, BO3PAXKAIOIasl TPOTHB IIPH3HA-
HUS ¥ IPUBEACHHS B UCTIOAHEHHE: 1) HeAeeCIoCOBHOCTb CTOPOHBI stricto sensu MAH
ii) OTCyTCTBHE y CTOPOHBI OAHOMOYMI Ha 3aKAIOYEHHE COTAAUIEHHMS OT MMeHH
APYTOIt CTOPOHBL

22. B Tex HEMHOTHX CAy4YasX, KOTAQ PAaCCMATPHUBAACS BOIIPOC O HEAEECIIOCOOHO-
cTH GU3HUIECKOTO UAU IOPUAMIECKOTO AUIIA Stricto sensu, CyABI OOBIYHO OIIPEACASAH
3aKOH, IIPHMEHUMBIN K OIIPEAEACHHIO AeeCIIOCOOHOCTH 3TOM CTOPOHBI B COOTBET-
CTBUH CO CBO€ll COOCTBEHHOM IIpaBOBOM crcreMorl. Hampumep, mpu mpunsarun
pelleHys B OTHONIEHUH OCIAPHUBAHUS IPHBEACHHS B HCIIOAHEHHE B COOTBETCTBHU
co crarveit V (1)(a) Bepxosusiit cys Vicnanuu npumeHsA HOPMY KOAAUBHOHHOTO
IpaBa 9TOH CTPAHBI, AAS TOTO YTOOBI OMPEAEAHTD, YTO AECIIOCOOHOCTD CTOPOHDI
AOAKHA OLIEHMBAaTbCS B COOTBETCTBUH C €€ IePCOHAABHBIM 3aKOHOM, T. €. 3aKOHO-
AQTEABCTBOM CTPaHBI IPAKAAHCTBA 9TO CTOpoHbI™*. Uro Kacaercst AeecrnocobHo-
CTH QM3MYECKOTO AMI[A, TO 3ACh KOMMEHTATOPBI IIPOBOASAT PA3AMYHE MEXAY
CHCTeMaMH I'PAXAAHCKOTO IPABa, TAE TaKasl AeeCIOCOOHOCTD, KAK IIPABHAO, pery-
AUPYeTCS 3aKOHOAATEABCTBOM CTPAHBI I'PAXKAAHCTBA 3TOTO AMIA, U CHCTEMaMH
0011ero mpasa, rae OHa OOBIMHO PeryAHPYeTCsl 3AKOHOAATEABCTBOM CTPAHbI IIOCTO-
SHHOTO IIPO’KUBAHUS MAM OGBIMHOIO MECTa SKUTEAbCTBa 9Toro Auna’”’. Yro kaca-
eTCsI AeeCIIOCOOHOCTH stricto sensu IOPHANYECKHX AMIl, TO BO MHOTHX IIPaBOBBIX
CHCTeMax IPHMEHHMBIM 3aKOHOM OYAeT 3aKOH MeCTa PEeTHCTPALMU B KadecTBe

624Cwm., HanpuMmep, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 984,
para. 1695 (E. Gaillard, J. Savage eds.,, 1999); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION
CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 277 (1981).

25TTodz0mosumeavtvie mamepuarst, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-fourth Meeting, E/CONFE.26/SR.24, p. 7.

26Unién de Cooperativas Agricolas Epis-Centre v. La Palentina S.A., Supreme Court, Spain, 17 February 1998,
XXVII Y.B. Com. ARB. 533 (2002).

27 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciAL INTERPRETATION 276 (1981); Patricia Nacimiento, Article V (1)(a), B: RECOGNITION AND ENFORCE-
MENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 2085, 219
(H. Kronke, P. Nacimiento et al. eds., 2010); Stefan Kr6ll, Recognition and Enforcement of Awards, B:
ARBITRATION IN GERMANY: THE MODEL LAW IN PRACTICE 506, 528-29 (K. H. Bockstiegel, S. Kréll,
P. Nacimiento eds., 2007).
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IOPUAMYECKOTO AWIIA MAU MECTa HAXOXKACHHS KOMMEPYECKOTO IIPEATIPHATHS COOT-
BETCTBYIOIIEro cyOpexra®™.

23. B Aeaax, CBSI3aHHBIX C OCIIApHBaHHEM ITOAHOMOYMI CTOPOHBI Ha 3aKAIOYEHHe
apOUTPAXKHOTO COTAAIIEHUS OT UMEHH APYTOMl CTOPOHBI, HEKOTOPbIE CYABI OLIeHH-
BAaAU AEMCTBUTEAPHOCTb IIOAHOMOYHHI CTOPOHBI HA 3aKAIOYEHHE ap6HTpa>KHoro
COTAAIIEHHUS OT UMEHH APYTO CTOPOHBI B COOTBETCTBHH C IIEPCOHAABHBIM 3aKOHOM
CTOPOHBI, KOTOpasi, KAK YTBEPXKAAAOCDH, ObIAd CBSI3aHA 00sI3aTeAbCTBAMHU IO apbu-
TpaxkHoMy coraamenuto®”. Hanpumep, B aeae La Palentina Bepxosusiit cys Vcma-
HUM IIpHIIEA K BBIBOAY, YTO B TeX CAy4YasX, KOTAQ aKT IIPeACTABUTEAbCTBA
OCYIIECTBASIIOT OPTaHBI KOMIIAHHH, OYAET MPHUMEHSITbCS HALIMOHAABHOE 3aKOHO-
AaTeAbCTBO 9TOro CyOpekTa®. ECAM IIOAHOMOYHMS CTOPOHBI HA 3aKAIOYEHHE
apOUTPAXKHOTO COTAANIEHHSI OT MMEHU APYTOH CTOPOHBI OCHOBBIBAIOTCS HA AOBe-
PEeHHOCTH, TO, KaK PeIlMA OAMH M3 CYAOB lepMaHmM, UX AeHCTBUTEABHOCTD AOAKHA
OLIGHMBATbCSI B COOTBETCTBHM C 3aKOHOAATEABCTBOM TI'OCYAApPCTBA, B KOTOPOM
AOAKHA ObIAQ OCYIIECTBASTHCS AESTEABHOCTD 110 AOBEpPeHHOCTH® .

D. MomeHT, Ha KOTOpbI 3adMKCMpOBaHa
HeaeecnocobHOCTb

24. B crarpbe V (1)(a) KoHBeHIuu He yKazaH MOMEHT, KOTAQ CTOPOHA AOAXKHA
6b1Th Hepeecriocobuoi. Opnako ucroabzosarue B crathe V (1)(a) mpomeamrero
BpeMeHH: "[...] 4T0 cTOpOHSI [...] 6b1AH [...] B KaKoii-An60 Mepe HepeecriocoOHBI" —
TIOKA3bIBAET, UTO HEACECTIOCOGHOCTh CAEAYeT OIeHMBATbH HAa MOMEHT 3aKAKUEHHS
[apbuTpaxcHoro coraamenus] [AOroBopa, COAepHKAmEro apOUTPaKHOE COTAAIIe-
uue %2 Paspaborunku Hpio-lIOpKCKOH KOHBEHIMM CTPEMHMAHMCh OTKA3aThCS OT

28 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupICIAL INTERPRETATION 276 (1981); Patricia Nacimiento, Article V (1)(a), B: RECOGNITION AND ENFORCE-
MENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 205, 220
(H. Kronke, P. Nacimiento et al. eds., 2010); Stefan Kréll, Recognition and Enforcement of Awards, B:
ARBITRATION IN GERMANY: THE MODEL Law IN PracTICE 528-29 (K. H. Bockstiegel, S. Kréll,
P. Nacimiento eds., 2007) oTHOCHTEABHO CHTYalHHK C STHM BOIPOCOM B [epMaHuH.

629Cp,, sanpumep, Aana Qud A/S npomus OO0 "Apxmuueckuil rococ’, DeAeparbHBI apPOUTPAKHBIL CYA,
Cesepo-3amapbiii peaepasbupiit okpyr, Poccmiickass Pepeparms, 9 aexabpst 2004 roaa, XXXIII Y.B. Com.
ARB. 658 (2008).

30Unién de Cooperativas Agricolas Epis-Centre v. La Palentina S.A., Supreme Court, Spain, 17 February 1998,
XXXVII Y.B. Com. ARB. 533 (2002). Cm. Taxoke Dalmine S.p.A. v. M.&’M. Sheet Metal Forming Machinery A.G.,
Court of Cassation, Italy, 23 April 1997, XXIV Y.B. Com. ArB. 709 (1999).

10berlandesgericht [OLG] Celle, Germany, 4 September 2003, XXX Y.B. Com. ArB. 528 (2005).

32Cwm. Ignacio Suarez Anzorena, The Incapacity Defence Under the New York Convention, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PracTICE 615, 631 (E. Gaillard, D. Di Pietro eds., 2008 ); Patricia Nacimiento, Article V (1)(a), B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVEN-
TION 205, 218 (H. Kronke, P. Nacimiento et al. eds., 2010); Todd J. Fox, Stephan Wilske, Commentary of
Article V (1)(a), B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBI-
TRAL AWARDS OF 10 JUNE 1958—COMMENTARY 267, 272 (R. Wolff ed., 2012).
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[IOAXOAR, IIPHHATOrO B cOOoTBeTcTBUM ¢ JKeHeBckoit KoHBeHImel 1927 ropa, koro-
pbIil 6BIA CKOHLIEHTPUPOBAH Ha TOM (aKTe, YTO CTOPOHA He OblAA HAAAEKAIIUM
06pa3oM IpeACTaBAEHA B XOA€ apOUTPasKHOro pasbupareabcTa’™.

25. 3a OYeHb HEMHOTMMH HMCKAIOYEHHAMHU™!, CYABI OLIEHMBAAM A€ECIIOCOOHOCTD

CTOPOHDI HA MOMEHT 3aKAIOYeHHs! apOuTpaskHoro coraamenus. Hampumep, Kacca-
LJMOHHBIA Cyp MTaauu mpusHaA, YTO MOMEHTOM, Ha KOTOPBIN CACAyeT OLleHHBATbh
CIIOCOGHOCTD MPEACTABASTh UHTEPECHl B COOTBeTCTBHH co crarbedt V (1)(a), sBas-
eTcsl BpeMsl 3aKAIOUEeHHs] apOUTPaXHOTro coraameHus’™”. B 6oaee mospHux peme-
musx cyapl Coepmnennsix Iltatos®, Poccumiickoit ®epepaumn®’ u Kamapp®™
CAGAOBAAH TOMY K€ TIOAXOAY.

HepecTBUTENbHOCTL apOUTPAXKHOIO COrnalieHus

26. Bo Bropoit yactu crateu V (1)(a) npeaycMarpuBaercs, 4TO B MPU3HAHUH U
[IPUBEACHNY PELIeHNUs B HCIIOAHEHHE MOXKeT OBbITh OTKA3aHO HAa TOM OCHOBaHHH,
9TO ApOUTPAXKHOE COTAALIEHHE "HEACHCTBUTEABHO IO 3aKOHY, KOTOPOMY CTOPOHBI
9TO COrAAUIEHHe MOAYMHHAM, a IIPU OTCYTCTBHM TaKOIO YKa3aHWs — IO 3aKOHY
CTpaHbI, TA pellleHne OBIAO BHIHECEHO'.

27.  Cyabl, KaK PABHAO, OIPEAEASIAN ACHCTBUTEABHOCTD APOUTPAXKHOIO COTAAILIE-
HUSL TIO CMBICAY CTaThu V (1)(a) , CAEAYSI HOpMe KOAAU3HOHHOTO ITPaBa, M3A0KEHHOM
B 9TOM IOAOKeHHH. OAHAKO HEKOTOpPbIE CYABI CUMTAAH, YTO CChIAKA Ha cTarbio 11 B
cratee V (1)(a) TpelOyeT OIpeAeAeHUS ACTICTBUTEAPHOCTH apOUTPAKHOILO COrAa-
IIEeHVs B COOTBETCTBUM C TPeOOBAHUIMH, YCTAHOBACHHBIMU B crarbe 11 B oTHOMIIE-
HUU GOPMBL

3Cwm. nodzomosumervtvie mamepuaasi: United Nations Conference on International Commercial Arbitration,
Summary Records of Seventeenth Meeting, E/CONF.26/SR.17, p. 9.

$34Cm. James P. Corcoran, Superintendent of Insurance of the State of New York et al. v. Ardra Insurance Co. Ltd,,
Richard A. and Jeanne S. DiLoreto, Supreme Court of New York County, United States of America, 10 April 1990,
XVI YB. Com. Ar. 663 (1991).

Dalmine S.p.A. v. M. & M. Sheet Metal Forming Machinery A.G., Court of Cassation, Italy, 23 April 1997,
XXIV Y.B. Com. ARB. 709 (1999).

36Seung Woo Lee, as Co-Receiver for Medison Co. Ltd. a Korean corporation and others v. Imaging3, Inc. and others,
Court of Appeals, Ninth Circuit, United States of America, 19 June 2008, 06-55993, XXXIII Y.B. Com. ARB. 1180
(2008); China National Building Material Investment Co. Ltd. v. BNK International LLC, District Court, Western
District of Texas, Austin Division, United States of America, 3 December 2009, A-09-CA-488-SS.

7 Aana Qud A/S npomus OO0 "Apxmuneckuii rococs”, GepepasbHbil ap6uTpaskHsiit cya, Cesepo-3arapHblit
deaepansbiit oxpyr, Poccmitckas Depeparis, 9 aexabpst 2004 ropa, XXXIII Y.B. Com. ARB. 658 (2008).

38Grow Biz International Inc. v. D.L.T. Holdings Inc., Supreme Court, Province of Prince Edward Island, Canada,
23 March 2001, XXX Y.B. Com. Ars. 450 (2005).
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A. Tlpasuno, perynupytouee BbI6Op npasa
cornacHo crtatbe V (1)(a)

28. Crarba V (1)(a) mpeaycMaTpuBaeT, 4To AeHCTBUTEABHOCTb apOUTPA’KHOTO
COTAQIIEHUSI AOASKHA OIPEAEASITHCSL "TIO 3aKOHY, KOTOPOMY CTOPOHBI 9TO COTAAIIIe-
HYe ITOAYMHUAN', HAU "IIPH OTCYTCTBHU TAaKOTO YKAa3aHUS' "IIO 3aKOHY CTPAHbL, TAe
pelreHne OBIAO BBIHECEHO'.

a. [lpumam 8bI6paHHO20 CMOpPOHamMu nNpasa

29. B cootsercrsum co cratbeit V (1)(a) HeAefiCTBUTEABHOCTD apOUTPAsKHOTO
COTAANIEHUsS B TIEPBYIO OYepPeAb OIEHUBAETCS MO 3aKOHY, BHIOPAHHOMY CTOPO-
Hamu®, COOTBETCTBEHHO, CYABI YaCTO MPHMEHSIOT 3AKOHOAATEABCTBO, BhIOpaHHOE
CTOPOHAMHM AASl PETyAHPOBAHHS OCHOBHOTO COTAQIICHHS, MAM BHIOPAHHOE CTOPO-
HaMM 3aKOHOAQTEABCTBO, PeryAHpYIolee MPOIeAYPY apOUTPaXKHOTO pasbupaTeAn-
CTBa, KaK TIOAPa3yMeBaeMbIl BHIGOp TpaBa, pPETYAHPYIOUEro apOuTpaxHOe
COTAQIIeHMe.

30. Ha mpakTuke CTOPOHBI PEAKO IPSMO OrOBAPUBAIOT 3aKOHOAATEABCTBO AAS
PeryAMpOBaHHUS HX ApOUTPAXKHOTO COTAAIIEHHUS. B M3BECTHBIX CAYYasIX IPUMEHEHHS
HpeIjeAeHTHOTO IIPaBa CYAbl OOPAIAAKCH K APYTUM (PAKTOpaM B CTPEMAEHHH yCTa-
HOBUTBD, YTO CTOPOHBI KOCBEHHO II0OAPA3yMEBAAM ITOA BHIOPAHHbBIM IIPABOM, PEryAU-
pyomuM ux apourpakuoe coraamenue. Hanpumep, opnn us cyaoB CoepnHeHHBIX
[IraToB mpHIIeA K BBIBOAY, YTO BHIOPAHHBIM CTOPOHAMH IIPABOM, PErYAUPYIOILINM
apbuTpaxKHOe pa3OUpPaTeAbCTBO, GAKTUIECKH SIBASETCS IIPABO, BRIOPAHHOE, KAK IIOA-
pasyMeBaeTCs, AAS PEryAUPOBAHHS AEHCTBUTEABHOCTH ApOMTPAXHOTO COTAAIlle-
. B Apyrom caydae Kaccarmonssit cyp Erunra mocraHoBua, 4TO 3aKOH,
PeryAupYIOIHI OCHOBHOM AOTOBOP CTOPOH, AOASKEH TalOKe PeryAHMPOBATh ACHCTBH-
TeABHOCTb apburpaxnoro coraaurenus®. Kaccanmonnsit cyp Erunra mpumea x
BBIBOAY, 4YTO, IIOCKOABKY CTOPOHBI BbIOpaAm 3akoHOAaTeAbcTBO IIIBemmm AAs

©¥Cwm., manpumep, Mabogu xordunzc sumumed npomus Poclus A.I, DepeparbHbIil ap6UTPaKHBIA CYA
Mockosckoit obaactu, Poccnitckast ®epeparirs, 24 sBapst 2012 ropa, A40-65888/11-8/553; Supreme Court,
Spain, 10 February 1984, X Y.B. Com. ARB. 493 (1985). Cm. TawkE Patricia Nacimiento, Article V (1)(a), B:
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW
York CONVENTION 208, 227 (H. Kronke, P. Nacimiento et al. eds., 2010); ALBERT JAN VAN DEN BERG, THE
NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 282
(1981); Todd J. Fox, Stephan Wilske, Commentary of Article V (1)(a), B: NEw YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 267,
275 (R. Wolff ed., 2012).

640Telenor Mobile Communications AS v. Storm LLC, District Court, Southern District of New York, United
States of America, 2 November 2007, 524 F. Supp. 2d 332.

" Egyptian Company for Concrete & Hashem Ali Maher v. STC Finance & Ismail Ibrahim Mahmoud Thabet &
Sabishi Trading and Contracting Company, Court of Cassation, Egypt, 27 March 1996, 2660/59. Cwm. Taxoxe Cmena
PoPo AB npomus OAO "Baamuiickuii 3a600", Beicmnit ap6urpaskusiit cyp, Poccuiickas epepanys, 13 cenrsbps
2011 ropa, AS6-60007/2008; Ltd. "R.L." v. JSC "Z. Factory”, Supreme Court, Georgia, 2 April 2004,
a-204-sh-43-03.
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PperyAMpoBaHHUS MX AOTOBOPA, 39TO 3aKOHOAATEABCTBO AOAKHO IIPUMEHSTbCA M K
ApOUTPAKHOMY COTAQUIEHHIO B LJEASIX OIPEACACHUS €r0 AEHCTBUTEABHOCTH IIO
cmpicay crarbu V (1)(a).

b. [MpumeHumblli 3aKOH 8 OMCymcmaue 86I60pa CMOPOH

31. EcAu CTOpOHBI IpAMO HAM KOCBEHHO He BBIOPAAM 3aKOHOAATEABCTBO AAS
PEryAMpOBAaHUS MX APOUTPAKHOTO COTAALICHHS, CYAbI OOPAIIAIOTCSA K CyOCHAHAp-
HBIM HOPMaM IIPaBa U OL|eHUBAIOT ACFICTBUTEABHOCTH APOUTPAKHOIO COTAAIICHHS
no "3aKOHy CTpaHbl, TA€ pelIeHHe ObIAO BBIHECEHO," B COOTBETCTBHH CO
cratpeit V (1)(a)*

32. Hampumep, BepxoBHblit Cys ABCTpPUM IIPH OLieHKe AEHCTBUTEABHOCTH apOu-
TPaXHOTO COTAQIIEHMS B COOTBETCTBHH co cratbeit V (1)(a) mpuimea K BBIBOAY, 9TO,
TIOCKOABKY HH OAHA M3 CTOPOH He YTBEPXKAAAA, UTO apOMTPaXHOE COTAANIeHHe
PeryAupyercsl KOHKPETHBIM 3aKOHOM, €r0 AeFICTBUTEABHOCTh OYAET OIIeHHBATHCS B
COOTBETCTBUM C 3aKOHOAATEAbCTBOM CTPAHBI, B KOTOPOH OBIAO BBIHECEHO apOu-
TpasKHOe pemneHue®”,

33. B HECKOABKUX M3BECTHBIX CAYYAsIX CYABI IIPSIMO OOPAIIAAUCH K 3aKOHOAATEAD-
CTBY CTpaHbI, B KOTOPOH OBIAO BBIHECEHO apOUTpaKHOe pelleHre, 6e3 ClelHaAb-
HOTO M3y4eHHs, BHIOPAAM AU CTOPOHBI 3aKOH, NMPHMEHHMBIA K apOUTPAKHOMY
coraaureHn0**. B 9THX CAydasix CTOPOHDI, OCIIAPUBABIINE ACHICTBUTEABHOCTb ap6H-
TPAXHOTO COTAQIIEHMS, NPSIMO He HMCIIOAb30BAAM KAKON-AMOO 3aKOH, BbIOPaHHBIN
CTOPOHAMU AASL PEI'YAUPOBAHHS ACHICTBUTEABHOCTH 3TOr0 coraaurenus. Hanpumep,
AneansipionHsiit cys CBeaAaHAQ IIPH OLIEHKE AEHCTBHTEABHOCTH apOHTPAKHOTO
COTAQUIEHMS] NIPUMEHSIA 3aKOHOAATEABCTBO CTPAHBL, B KOTOPOIl OBIAO BBIHECEHO
apburpakHoe pelneHue, 6e3 IPeABAPUTEABHOTO CIIEIJMAABHOTO H3YYeHHs], BHIOpaAr
AM CTOPOHBI IIPSIMO MAU KOCBEHHO 3aKOH, PeryAUPYIOLIHI AAHHOE apOHTpPaKHOe
coraaureHne®.

34. B KoHBeHIMU HUYEro He FOBOPUTCS O TOM, KaK OIIPEACAUTD, TAe "OBIAO BBIHE-
ceHo" apburpaxkHoe pemenre. Cyabl — 3a HCKAIOUEHHEM OAHOTO CAy4asi, 0 KOTOPOM

42Cwm., manpumep, Rocco Giuseppe e Figli sn.c. v. Federal Commerce and Navigation Ltd., Court of Cassation,
Italy, 1S December 1982, X Y.B. Com. ARB. 464 (1985); Official Receiver in the bankruptcy of Lanificio Walter
Banci S.a.s. v. Bobbie Brooks Inc., Court of Cassation, Italy, 15 April 1980, VI Y.B. Com. ArB. 233 (1981); Supreme
Court, Spain, 10 February 1984, X Y.B. Com. ARB. 493 (1985).

3K v. F AG, Oberster Gerichtshof, Austria, 23 October 2007, XXXIII Y.B. Com. ARB. 354 (2008).

4G. A. Pap-KG Holzgrosshandlung v. Ditta Giovanni G. Pecoraro, Court of Appeal of Naples (Salerno Section),
Italy, 13 February 1978, VI Y.B. Com. ARB. 228 (1981). Cu. Taxke B OTHOIIEHHU CAy4aeB, KOTAA B PEIeHUH HeT
HHUKAKOI CCHIAKH Ha coraamenue cropor: United States VOEST ALPINE International Trade Company v. Jiangsu
Provincial Foreign Trade Corporation, Nanjing Intermediate People’s Court, China, 13 April 2009, (2008) Ning
Min Wu Chu Zi No. 43.

*SPlanavergne S.A., Fontanes v. Kalle Bergander i Stockholm AB, Svea Court of Appeal, Sweden, 7 September
2001, T 4645-99.
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U3BeCTHO™*, — OIpeAeAsiAH, YTO MeCTOM, B KOTOPOM 6bIAO "BbIHECeHO" apbuUTpax-

HO€ pelleHne, SIBASIETCSI MECTO IIPOBEACHI aP6I/ITpa>KHOI‘O P336I/IpaTeAbCTBa, Kak

647

OHO yKa3aHO B apOurpaxxHoM coraamenun®”’. Hampumep, Beicokuit cys AHranu B

Aeae Dallah ormeTHA, YTO AEFICTBUTEABHOCTD apOUTPAXKHOTO COTAAIIEHHUS CACAYET
OIJeHMBATh B COOTBETCTBUM C 3aKOHOAATEABCTBOM CTPAHBI, B KOTOPO¥ OBIAO BBIHE-
CEHO apOUTPAXHOE pelleHHe, T. €. 3AKOHOAATEABCTBOM CTPAHBI, B KOTOPOM HAXO-

AWTCS MeCTO IPOBeAeHUs apOurpaxHoro pasbupareabctsa®s. Cyp mpuumrea K

BBIBOAY, 9TO MIOCKOABKY MECTO IPOBEACHHUS apOUTPAKHOTO Pa3bUpaTeAbCTBa HAXO-
Antcs B0 OpaHumn, TO M AEHCTBUTEABHOCTD apOUTPAXKHOTO COTAALIEHHUS CAEAyeT
OLIeHMBATh MO PPAHITY3CKOMY 3aKOHOAATEABCTBY. TOYHO TaK JKe OAAQHACKHMIL CYA
CYeA, 9TO BBUAY OTCYTCTBUS OIPEAEACHHS IPaBa, PEryAMPYIOLIEro apOUTpaKHOe
COTAamIeHMe, U TOTo (PaKTa, YTO B apOUTPAKHON OTOBOPKE B KauecTBe MeCTa IIPO-
BeAeHHUS apOUTPAKHOTO Pa3bMpaTeAbCTBa Obiaa yKa3aHa AHTAMS, AAS OTIPEACACHUS
ACVICTBUTEABHOCTH apOHUTPAXHOTO COTAAIIEHUS. GYACT MPUMEHSATHCS aHTAMICKOEe
3aKOHOAATEeABCTBOY.

35. B apOuTpakHOII IPAKTUKE AABHO CPOPMUPOBAAOCH IIPABUAO, KOTOPOE HAIIAO
TaKKe OTPAKEHHE B apOMTPKHBIX PErAAMEHTAX YYPEKACHUN U B apOUTPaKHOM
3aKOHOAATEABCTBE, YTO PelIeHHe BBIHOCHTCS B MecTe NPOBEACHUs apOUTPAsKHOTO
pasbupareapcTBa®’.

4Richard Henry Moffit Outhwaite v. Robert Ralph Scrymegeour Hiscox, House of Lord, England and Wales,
24 July 1991, XVII Y.B. Com. ARB. 599 (1992). B arom Aeae ITarara AOPAOB IOCTAHOBUAR, YTO APOGUTPAKHOE
pelenne "BbIHECEHO" B TOM MECTe, TA OHO IIOAIIHCAHO, A He B MeCTe IIPOBEACHHS apOUTPAKHOIO pa3OupaTeAbCcTBa,
YKa3aHHOM CTOPOHaMH.

“47Cm., manpumep, K v. F AG, Oberster Gerichtshof, Austria, 23 October 2007, XXXIII Y.B. Com. ARB. 354
(2008); Supreme Court, Spain, 10 February 1984, X Y.B. Com. ArB. 493 (198S); Shandong Textiles Import and
Export Corporation v. Da Hua Non-ferous Metals Company Limited, Court of First Instance, High Court of the
Hong Kong Special Administrative Region, Hong Kong, 6 March 2002, HCCT 80/1997.

*8Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
High Court of Justice, England and Wales, 1 August 2008, [2008] EWHC 1901, HOATBEPXXAEHO PEIIeHHUE IO AAY
Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan, Court
of Appeal, England and Wales, 20 July 2009, 2008/2613; Dallah Real Estate and Tourism Holding Company v.
Ministry of Religious Affairs, Government of Pakistan, Supreme Court, United Kingdom, 3 November 2010,
UKSC 2009/0165.

$49Société d’Etudes et de Commerce SA v. Weyl Beef Products BV, Arrondissementsrechtbank, Court of First Instance
of Almelo, Netherlands, 19 July 2000, XXVI Y.B. Com. Ars. 827 (2001).

50Cwm., Hanpumep, crarsio 31(3) Peraamenta MTTI (2012 roa) ("Ap6uTpaskHoe peleHHe CYHTACTCS BbIHECEH-
HDBIM B MeCTe TPOBEACHNS ap6UTPAKHOTO PasbUpaTeAbCTBA U B yKasaHHYI0 B HeM Aary"); crarbio 31(3) Turmosoro
sakona JOHCHUTPAA o MeXAyHApOAHOM TOPIOBOM apOHTpaske ("B ApOUTPAKHOM PeIIeHHH YKA3BIBAIOTCS €ro
AATa U MECTO apOUTPaXa, KAK OHO ONPEAEAEHO B COOTBETCTBUHM C ITyHKTOM 1 cTarbu 20. ApGUTpaKHOe pelleHie
CYHMTAeTCs BhIHECEeHHBIM B 9ToM MecTe"); paspea S3 aHramiickoro 3akona o6 apburpaxe 1996 roaa ("Ecan nnoe
He COTAACOBaHO CTOPOHAMM, KOTAQ MECTO apOUTPaKHOTO PasOUPATEABCTBA HAXOAUTCS. B AHTAMH U Y2AbCe MAM B
Cesepnoi1 Hpaanaun, A060e apOUTpakHOE pellleHHe B PAMKAX IIPOM3BOACTBA CYMTAETCS BBIHECEHHBIM B 3TOM

MecCTe, He3aBUCUMO OT TOr'O, TA€ OHO 6b1A0 TIOAITMCAHO, OTIIPABACHO HMAM AOCTaBACHO Ar060it U3 CTOPOH").
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B. 3HauyeHue TepMmuHa "HepeiCTBUTENbHOCTD"

36. Vimeromuecs mpuMepbl U3 IPeIeAeHTHOTO IPaBa II0Ka3bIBAIOT, YTO CTOPOHAM
PEAKO YAQeTCs YCIIEUIHO OCIIOPUTD IPU3HAHNE U IIPHBEACHHE B HCIIOAHEHUe apou-
TPAXXHOTO pPelIeHHs B COOTBETCTBHH CO CTaTbed V (1)(a) Ha ToM ocHOBaHHH, YTO
ApOUTPaKHOE COTAAIIEHHE SBASETCSI HEACHCTBUTEABHBIM.

37. B pspe cAyyaeB CTOpOHBI, BO3pa)kaBlllie IPOTHUB IPU3HAHMSA U IPUBEACHHUS B
HCIIOAHEHHE, YTBEP>KAAAH, UYTO TOT MAM MHOM M3BSH B OCHOBHOM AOTOBOPE AEAAeT
apbuTpaXKHOe COrAalleHHe HeAeHCTBUTEABHBIM. CyABL, KaK IIPABHAO, OTKAOHSAM
9TOT apryMeHT Ha OCHOBAHUM IIPHHIIUIIA ACAUMOCTH, COTAACHO KOTOPOMY apbu-
TPa)XKHOE COTAAIeHUe SABASETCS IOPUAMYECKH He3aBHCHMbIM OT OCHOBHOTO AOIO-
BOpa, B KOTOPOM OHO COAEP)KUTCS, M HUYTOKHOCTb AOTOBOpA HE O3HAYaeT, YTO
copeprkallleecss B HeM apOUTPaKHOe COTAALIEHUE SIBASETCS HEAeHCTBUTEABHBIM® .

38. B HEKOTOPHIX CAy4YasiX CTOPOHBI YTBEPKAAAH, UTO ApOUTPASKHOE COTAAIIEHHE
ABASIETCSL HeACICTBUTEABHDBIM B cOOTBeTCTBUM co cTatbeit V (1)(a) Ha ToM ocHOBa-
HUH, YTO OAHA M3 CTOPOH He IIOAIIHCaAa apburpaxkHoro coraamenus. Hampumep,
Bepxosusiit cyp Coeannennoro Kopoaescrsa B peae Dallah oTkasaa B npuBeaeHMU
B MCIIOAHEHVe apOUTPKHOTO pelleHns Ha TOM OCHOBAaHHUM, YTO OAHA U3 CTOPOH B
9TOM pELIeHUN He HEeCAd ACHMCTBUTEABHBIX O0SI3aTEABCTB II0 apOUTPXKHOMY COTAQ-
wenno®?. Hanporus, BepxosHbiil cya mrara Bukropus B oeae IMC Mining Solutions
IIPH OLieHKe BO3paKeHNil Ha OCHOBaHMH pasaera 8 (5)(a) 3akoHa ABCTpaAry O Mex-
AyHapopHOM apbutpaxe 1974 roaa (mpersopstomero B skusHb crarbio V (1)(a)
KOHBeHIMH) MpHIIeA K BHIBOAY, YTO CTOPOHA, KOTOPasi IKOOBI He TOATIMCAAR ap6u-
TPAXKHOTO COTAQUICHUSI, HECAQ IO HEMY ACHICTBUTEAbHBIE 00s3aT€ABCTBA B COOTBET-
CTBHH C 3AKOHOAAQTEAbCTBOM, IPUMEHUMbIM K apOUTPKHOMY COTAAIIEHHIO, KOTOPOe
OTAMYAETCS OT 3aKOHOAATEABCTBA, IIPIMEHUMOTO K OCHOBHOMY AoroBopy®. Touno
TaK JKe IIBEHIJAPCKHIL CYA IIPHBEA B HCIIOAHEHHE apOUTPaKHOe pellleHre, BbIHECeH-
HOe Ha OCHOBe apOUTPAXKHOTO COTAAIIEHMS, 3aKAIOIEHHOTO IIOCPEACTBOM OTCHIAKH,
XOTSI OHO U He OBIAO MOAIMCAHO OAHOI U3 CTOpOH™*
CHCTeMaX CYABI BRIHOCHAH OIIPEAEACHHE, UTO, XOTSI OAHA M3 CTOPOH M He IOATIMCAAA

. B Hexoroppix mpaBoBbIx

51Cwm., nanpumep, Altain Khuder LLC v. IMC Mining Inc. and IMC Mining Solutions Pty Ltd., Supreme Court
of Victoria, Australia, 28 January 2011; China Minmetals Materials Import & Export Co. v. Chi Mei Corp., Court
of Appeals, Third Circuit, United States of America, 26 June 2003, 02-2897 and 02-3542; International Investor
Kesc v. Sanghi Polyesters Ltd., High Court of Andhra, India, 9 September 2002, Civil Revision Petition Nos 331
and 1441 of 2002; Oberlandesgericht [OLG] Koblenz, Germany, 28 July 2005, 2 Sch 4/0S; Oberlandesgericht
[OLG] Hamburg, Germany, 12 March 1998, XXIX Y.B. Com. ARB. 663 (2004); Oberlandesgericht [OLG]
Saarbriicken, Germany, 30 May 2011, 4 Sch 03/10. Boaee moApOGHbIiT aHAAK3 BOIIPOCA O PA3AEAMMOCTH CM. TAABY
PykoBoacTsa, nocssamennyto crarpe I, mynxrsr 105-107.

2Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165.

33Altain Khuder LLC v. IMC Mining Inc. and IMC Mining Solutions Pty Ltd., Supreme Court of Victoria,
Australia, 28 January 2011.

*Camera di esecuzione e fallimenti del Tribunale d’appello, Repubblica e Cantone Ticino, Switzerland,
22 February 2010, 14.2009.104.
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apOUTPAXKHOIO COTAALIEHHS], ee IIOBEACHHE B XOA€ apOUTPaXKHOTO pa3OupaTeAb-
CTBA, B TOM YHCA€ Y4aCTHe B HeM, MOKeT PaCIieHHBAThCS KAK AeHCTBUTEABHOE apbu-
TpaXKHOe coraamenue o cMbicay crarbu V (1)(a)%S.

C. ®opmanbHas AeNCTBUTENBHOCTb apOUTPAXKHOTO
cornaweHus

39. Xors B cratbe V (1)(a) mpeaycMOTpeH BbIGOp MPABOBBIX HOPM AASL OLIEHKH
AEHCTBUTEABHOCTH apOUTPA’KHOTO COTAAIIEHFS, CTOPOHDI, OCIAPUBAIOLINE IPHBe-
A€HMe B MCIIOAHEHHE, YaCTO YTBEPIKAAIOT, UTO B IPUBEACHHHU B HCIIOAHEHHE AOAKHO
OBITH OTKA3aHO HA TOM OCHOBAHHH, YTO APOUTPAKHOE COTAALIEHHE HEe OTBEYAeT
3aKpenAeHHbIM B cTaTbe 11 TpeGoBanmsaM B oTHOmeHHH $OpMBIZE.

40. B opHOM cOOOIIEHHOM caygae KaccarmonHsiit cya MTaAumn mocTaHOBHA, YTO
TpeboBaHust cTarby 1] He NPUMEHSIOTCS B KOHTEKCTE OLIEHKH AEHCTBHTEABHOCTH
ap6UTPaXKHOTO COTAAMEHHs B COOTBeTCTBUM co cTatbeit V (1)(a)®”. Cya cuea, uto
apOUTPaKHOE COTAALIEHHE, KOTOPOEe He OTBEYaeT 3aKpeIAeHHbIM B crarbe II Tpe-
OOBaHUSM B OTHOIIEHUH (OPMBI, MOXKET CUHTATHCSI ACFICTBHUTEABHBIM B COOTBET-
crBuu co cratweit V (1) (a), IIOCKOABKY CTaTbs V KacaeTcs IPU3HAHUS U IIPUBEACHMS
B UCIIOAHEHMe apOUTPAXKHBIX pelleHnH, TOrAa KaK cTarhs 11 KacaeTcs npusHaHuS U
[IPUBEACHHUS] B UCIIOAHEHUE apOUTPAXKHBIX COTAALIEHHUIL.

41. OpHako B psiA€ COOOIIEHHBIX CAyYaeB CYAbl OLIEHHUBAAU AEHCTBUTEABHOCTD
apOUTPaXHOIO COTAAIIEHHUS] B COOTBETCTBHH € TpeboBaHmsMu crarbu I B oTHOIIE-
Hun $popmpr®s
T0B B Aeae China Minmetals, crarsu 11, IV (1)(b) u V (1)(a) Kousenuuu B 1ieaom

. Kax nosicana oann n3 aneassnuonHssix cyaoB Coepnnennpix IllTa-

SSComverse Inc. v. American Telecommunications do Brazil Ltda, Superior Court of Justice, Brazil, 14 June 2012,
SEC 3.709; China National Building Material Investment Co. Ltd. v. BNK International LLC, District Court, Western
District of Texas, Austin Division, United States of America, 3 December 2009, A-09-CA-488-SS. Cm. Takxe aeaa,
yTIOMSHYThIe B TAaBe PykoBoACTBa, mocBsmenHo# crarbe II, mynkr 22.

56Boaee AeTasbHOE 06CyKACHHE copeprkamuxcs B cratbe I (2) Tpe6oBanmil B OTHOMEHHH GOPMbI COASPIKUTCS
B rAaBe PyKOBOACTBA, mocBsiieHHoM crarbe II, myHkrsr 36-57.

S7Official Receiver in the bankruptcy of Lanificio Walter Banci S.a.s. v. Bobbie Brooks Inc., Court of Cassation,
Italy, 15 April 1980, VI Y.B. Com. ArB. 233 (1981). Cm. Take G. HAIGHT, CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: SUMMARY ANALYSIS OF RECORD OF UNITED NATIONS
CONFERENCE 51 (1958).

58Cwm., nanpumep, Concordia Trading BV. v. Nantong Gangde Oil Co., Ltd., Supreme People’s Court, China,
3 August 2009, [2009] Min Si Ta Zi No. 22; Misr Foreign Trade Co. v. R.D Harboties (Mercantile), Court of Cas-
sation, Egypt, 22 January 2008, 2010/64; Oberlandesgericht [OLG] Celle, Germany, 18 September 2003, 8 Scg
12/02; C S.A. v. E. Corporation, Court of Justice of Geneva, Switzerland, 14 April 1983, 187; Agrimpex S.A. v.
J.E. Braun & Sons, Inc., Supreme Court, Greece, 14 January 1977, IV Y.B. Com. ARB. 269 (1979); Landgericht
[LG] Bremen, Germany, 8 June 1967, 11-OH 11/1966. Cm. Taxke BbiHeceHHoe B Poccuiickoit Oepeparyn
pellieHIte, B KOTOPOM HCIIOAB30BAH TOT JKe AOBOA 6e3 ccpiaku Ha crarpio II: Ayeana XauﬂeﬁbceeseAbmagSm m.0.X
(Tepmanus) npomus OAO "Pasanckuil 3a800 memarroxepamuseckux npubopos” (Poccuiicxas Oedepayus), TIpesupu-
y™ Bricmiero apburpaxnoro cyaa, Poccnmitckast Qepepanus, 2 dpespaast 2010 ropa, AS54-3028/2008-S10. Boaee
AeTaAbHOe 06CysKAeHHe copepkamuxcs B ctathe 11 (2) Tpe6oBaHuit B OTHOMEHNH (OPMBI COACPXUTCS B rAaBe
PykoBoacTBa, nocpsimeHHo# crarbe II, myHKTH 36-57.
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IPEATIOAATAIOT, YTO CYA, PACCMATPUBAIONIMI XOAATAMCTBO O MPU3HAHUM U ITPHUBeAe-
HHM B HCIIOAHEHHE, AOAKeH IMPUBOAUTb B HCIOAHEHHE TOABKO AeHCTBUTEAbHbIE
COTAQIIEHMSI O IIepepade CIIOpa B apOUTPAK U TOABKO apOHTpPaXKHbIe pelleHHs,
OCHOBAHHBIE HA 9THX COTAAIIEHUX™’.

42. B 9TOM KOHTEKCTe CYABI OOBIYHO CUMUTAAH, UTO, ECAU APOUTPAKHOE COTAAIIe-
HYe He OTBeYaeT 3aKpeIlAeHHBIM B cTarbe Il TpeOoBaHMIM B OTHOIIEHHUH GOPMEL,
BCe PaBHO OyaeT BbIHECEHO ITOCTAHOBAEHHE O IPUBEACHUN B HCIIOAHEHIE, eCAU Ha
ocHoBaHuu copepxamerocs B cratbe VII (1) moaokenus o "mpase Ha 6oaee 6aa-
FOIPHSTHBINA PeXXUM" AAHHOE COTAAIIIEHNE COOTBETCTBYET O0Aee AMOepaAbHBIM HOP-
MaM IIPaBOBOI1 CHCTEMBI, TA€ HCIIPALIMBAETCS IPUBEAeHHe B HcroaHeHne*”. B psipe
pelneHui HeMeIKHe CYAbI IPUMeHSIAN 60Aee GAATONIPHUSITHBIE TOAOXKEHIST [ paskAaH-
CKO-TIPOIIECCYaAbHOTO Kopekca [epmaHMM Ha aTame IpHBEACHHS B HCIIOAHEHHe
apOUTPAXKHBIX COTAALIEHUI AASL OLJEHKU AEHICTBHUTEABHOCTH apOHTPaXKHOTO COTAQ-
nrenus coraacHo crarbe V (1) (a)%.

MpoueccyanbHble BONPOChI, BO3HUKAOLLME
B cBA3U co cTtatbeit V (1) (a)

A. bpemsa poka3sbiBaHus

43. Crarpa V (1) mpeaycMaTpuBaeT, 4TO CTOpPOHA, IIPOTHB KOTOPOil HAIPABAEHO
apOHUTpaXKHOE pellleHIe, AOAXKHA IIPEACTABUTD AOKA3aTEABCTBA HAAMYHSI OCHOBAHUI
AASL OTKa3a B IIPU3HAHWY U IPUBEACHUU B UCIIOAHEHVE apOUTPAKHOIO pelleHNs.

44. B cBasu co crarbeit V (1)(a) cyabl, Kak TIPaBHAO, BHIHOCUAH TIOCTAHOBACHHE,
YTO MMEHHO CTOPOHA, BO3pakaromjas MPOTUB NPU3HAHMUS U MPUBEACHUS B UCIIOA-
HeHMe, AOAKHA AOKA3aTh, YTO AHOO OAHA M3 CTOPOH OblAQ B Kakoi-Aub60o Mepe
HeAeeCrmocoOHa B MOMEHT 3aKAIOYEHHs apOUTPaXHOTO COTAQIIEHMs, AHOO

39China Minmetals Materials Import & Export Co. v. Chi Mei Corp., Court of Appeals, Third Circuit, United
States of America, 26 June 2003, 02-2897 and 02-3542.

660Cwm., nanpumep, Société Bomar Oil NV, v. Entreprise tunisienne dactivités pétroliéres (ETAP), Court of Appeal
of Versailles, France, 23 January 1991, 1994 REv. ARB. 108; Ste A.B.S. American Bureau of Shipping v. Copropriété
Maritime Jules Verne et autres, Court of Appeal of Paris, France, 4 December 2002, 2001/17293, 2006 REv. ARB.
94S.

!QOberlandesgericht [OLG] Celle, Germany, 14 December 2006, 8 Sch 14/05. Cwm. Tawxe Oberlandesgericht
[OLG] Celle, Germany, 18 September 2003, 8 Sch 12/02; Oberlandesgericht [OLG] Frankfurt, Germany,
18 October 2007, 26 Sch 1/07; Bundesgerichtshof [BGH] Germany, 30 September 2010, III ZB 69/09;
Bundesgerichtshof [BGH] Germany, 21 September 2005, XXXI Y.B. Com. ARB. 679 (2006). Cwm. contra
Oberlandesgericht [OLG] Schleswig, Germany, 30 March 2000, 16 SchH 05/99. B oTHomeH## 60Aee AeTaABHOTO
obcyxaeHnst cBsisu Mexay crarbein II m crarpeit VII cM. raaBy PyxoBoacTBa, mocssimenHyro cratbe VII,
myHkT 31-35.
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apOUTpPaKHOE COIAalleHHe GbIAO HEACHCTBUTEABHBIM 110 IIPHMEHUMOMY 3aKOHY.
Ha cropone, poOuBaromjeiicss HMPU3HAHUS U IIPUBEACHHS B HCIIOAHEHHE, AEKHT
TOABKO OpeMsl IPEACTABACHMS AOKYMEHTAABHBIX AOKA3aTE€ABCTB HAAWYUS apOu-
TPaXXHOTO COTAAMEHHS B cooTBeTcTBUH co ctatbeir IV (1)(b), mpeaycmarpusaro-
Iei, 9TO CTOPOHA, XOAATAHCTBYIOIAs O IIPU3HAHUY Y IPUBEACHUH B MCIIOAHEHMHE,
AOAKHA TIPEACTABUTb IIOAAMHHOE apOHTPa’KHOe COTAANIEHHe HAM  KOIMIO
TakoBOro®®.

4S. Hanpumep, AeAASIIMOHHBIIA CYA AHTAME 1 YaAbca B aeae Yukos Oil Company
v. Dardana Ltd. moCcTaHOBHA, 4TO, KAK TOABKO CTOPOHA, AOOUBAIOIASICSI IIPUBEAECHIUS
B HCIIOAHEHVe, [IPeACTaBHMAA prima facie AOKasaTeAbCTBa CyIeCTBOBaHHS apOu-
TPAXXHOTLO COTAQUICHUS, OpeMsi AOKA3bIBAHMS HAAMYMS AIOOBIX OCHOBAHHI AAS
OTKa3a B NIPUBEACHUM B UCIIOAHEHHE B COOTBETCTBUH co cTarbeil V (1), Bkarodas
TOT (aKT, YTO CTOPOHBI HUKOTAQ He 3aKAIOYAAU AEHCTBUTEABHOTO apOHTpPaXKHOTO
coraamenus B cootBercTBum co crarbeit V (1)(a), mepenocurcs Ha cropomy,
BBICTYIIAIOINYIO [IPOTHB TAKOTO IIPUBEACHMUS B HCIIOAHeHHe . TakoMy ke TIOAXOAY
CACAOBAAU U CYABL B ADYTUX IIPABOBBIX CHCTeMax, B TOM uncae B Mraann®®, Hcna-
Hun®, Ascrpun®’, Ascrpaaun®® u Ha Bepmyackux OcrpoBax®®.

46. OAHAKO HEKOTOpHIE CYABI TPeOOBAAM OT CTOPOHBI, AOOMBAIOLIENCS IPHBEAE-
HUS B UCIIOAHEHHUE, AOKA3aTh AEHCTBUTEABHOCTb APOUTPAXKHOIO COTAAIIEHIS, AAS
TOTO 4TOOBI Ha HEro MOXKHO ObIAO moaararbcs. Hexoropsie cyasr Iepmannn Ha

2Cwm. B neaom: O Limited v. S GmbH, Oberster Gerichtshof, Austria, 24 August 2005, XXXII Y.B. CoM. ARB.
254 (2007). B oTHOuIEHHH A€A, CBSI3AaHHBIX C AOBOAAMH 3ALUTBI O HEAEECIIOCOOHOCTH, CM., HATIPUMED, Dalmine
S.p.A. v. M.&¥ M. Sheet Metal Forming Machinery A.G., Court of Cassation, Italy, 23 April 1997, XXIV Y.B. Com.
ARB. 709 (1999); Grow Biz International Inc. v. D.L.T. Holdings Inc., Supreme Court, Province of Prince Edward
Island, Canada, 23 March 2001, XXX Y.B. CoM. ARB. 450 (2005); China National Building Material Investment
Co. Ltd. v. BNK International LLC, District Court for the Western District of Texas, Austin Division, United States
of America, 3 December 2009, A-09-CA-488-SS. B oTHOmeHMH AeA, CBS3aHHBIX C HEACHCTBHTEABHOCTBIO
ap6uTpaskHOro coraamenus, cM., Hanpumep, Dallah Real Estate and Tourism Holding Company v. Ministry of Reli-
gious Affairs, Government of Pakistan, Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165;
Altain Khuder LLC v. IMC Mining Inc. and IMC Mining Solutions Pty Ltd., Supreme Court of Victoria, Australia,
28 January 2011.

¢S3Boree moApobHbit amaaus crarbu IV (1)(b) oM. raaBy Pykosoactsa, mocBsmenHyio cratbe LV,
myHKTBI 62-785.

*Yukos Oil Company v. Dardana Ltd, Court of Appeal, England and Wales, 18 April 2002, A3/2001/1029.
Cwm. taxoxe Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165.

SJassica S.A. v. Ditta Gioacchino Polojaz, Court of Cassation, Italy, 12 February 1987, XVII Y.B. Com. Ars.
525 (1992).

Union Générale de Cinéma, SA (France) v. X Y Z Desarrollos, S.A. (Spain), Supreme Court, Spain, 11 April
2000, 3536 of 1998, XXXII Y.B. Com. ARB. 525 (2007); Strategic Bulk Carriers Inc. (Liberia) v. Sociedad Ibérica
de Molturacién, S.A. (Spain), Supreme Court, Spain, 26 February 2002, 153 of 2001, XXXII Y.B. Com. ARB. 550
(2007).

67Seller v. Buyer, Supreme Court, Austria, 22 May 1991, XXI Y.B. Com. ArB. 521 (1996).

8Cm. rawke Altain Khuder LLC v. IMC Mining Inc. and IMC Mining Solutions Pty Ltd., Supreme Court of
Victoria, Australia, 28 January 2011.

9Sojuznefteexport (SNE) v. Joc Oil Ltd., Court of Appeal of Bermuda, Bermuda, 7 July 1989, XV Y.B. COM.
ARB. 384 (1990).
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ocHOBaHuM copepkameiicst B crathe V (1)(a) ccpiaku Ha "coraamenue, ykasaHHoe
B crarbe 11", npuHMMaAM peleHHe O TOM, 9TO CTOPOHA, NOAATAKOMASCA Ha apbu-
Tpa’KHOe COTAANIEHHUE, HeCeT OpeMsl AOKA3bIBAHHS €0 COOTBETCTBHS TPebOBaHUAM
craTpu 1197°,

47. Texcr u ucropus paspaborkn KOHBEHIMH [OSBOASIOT IIPEAOAOKUTH, 9TO
XOAATAMICTBYIONAsl CTOPOHA AOAKHA AMIIb AOKa3aTh prima facie cymecrBoBaHue
apOUTPAXHOIO COTAAIIEHNS], & CTOPOHA, BO3PAXKAIONIAsl IPOTHUB IPU3HAHUS U IIPU-
BEACHUsS B HCIIOAHEHHE, HeceT OpeMs AOKA3bIBAaHMS €ro HeAeHCTBUTEABHOCTH® .

KoMMeHTaTOpBI, KaK IPaBUAO, IIOAAEPYKMBAIOT TAKON MOAXOAY.

B. AKTyanbHOCTb BbIBOJOB TPETENCKUX CYLOB
UAN CyaoB 0OLWeEN opUCanKLUM

48. B cratee V (1)(a) HEYero He TOBOPHTCS O HOPMAX, PEIyAUPYIOIUX Iepe-
CMOTP A€A CYAAMH, PACCMaTPHUBAIOIMMH XOAATAMCTBA O MPU3HAHUU U IPUBEACHUU
B HCITOAHEHHE.

49. Tlpu oneHKe BO3pKEHUIT IPOTHB MPU3HAHKS U IIPHBEACHUS B HCIIOAHEHHE B
coorsercrsuu co crarbeit V (1)(a) nexotopsie cyabl de novo BBIHOCHAM peleHHs
IO BOIIPOCAM, CBSI3AHHBIM C IOPHCAUKIIUEN TPETENCKOTO CYAQ 1 ACHICTBUTEABHOCTBIO
apburpaxsoro coraamenus. Hanpumep, B poeae China Minmetals ameAASIITMOHHBII
cya B Coepunennsix Illtatax mOCTaHOBHA, 9TO eMy "HEOOXOAMMO IIPOBECTH He3a-
BUCHMYIO OLICHKY ACHCTBUTEABHOCTH COTAQIIEHMS [...], [0 KpailHell Mepe B OTCYT-
CTBHE OTKa3a OT IIPaB, HCKAIOYAIOLIETO 3asBACHHE Bo3paxkeHnit"”>. BepxoBHBIi1 CyA
Coeaunennoro Kopoaescrsa B aeae Dallah cocaaacs Ha aeao China Minmetals n
oTMeTHA, 9To cTathsa V (1)(a) He orpaHMYMBaeT XapakTepa MepecMoTpa, KOTOPBI
MOXET HPOBOAI/ITDCSI CYAOM, paCCMaTPI/IBa}OmI/IM XOAaTaﬁCTBO o HpHBeAeHI/II/I B
HCIIOAHEHHEe apOUTpaXXHOTO pemeHus®’!. AHAAOTHYHBIM 06PA3OM, HEKOTOPBIE CYABI

7°Oberlandesgericht [OLG] Miinchen, Germany, 12 October 2009, XXXV Y.B. Com. ArB. 383 (2010); Ober-
landesgericht [OLG] Celle, Germany, 4 September 2003, XXX Y.B. Com. ARB. 528 (2005). Cm. Taxxe B
orsomenny IIseirapun: Federal Tribunal, Switzerland, 31 May 2002, 4P.102/2001; C S.A. v. E. Corporation,
Court of Justice of Geneva, Switzerland, 14 April 1983, 187.

71Cwm. nodzomosumervtvie mamepuasst, United Nations Conference on International Commercial Arbitration,
Summary Record of the Eleventh Meeting, E/CONFE.26/SR.11, p. 12.

$2FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 968, para. 1673
(E. Gaillard, J. Savage eds., 1999); Todd J. Fox, Stephan Wilske, Commentary of Article V (1)(a), B: NEW YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 267, 278, para. 126 (R. Wolff ed., 2012); Patricia Nacimiento, Article V (1)(a), B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVEN-
TION 20S, 211 (H. Kronke, P. Nacimiento et al. eds., 2010).

73China Minmetals Materials Import & Export Co. v. Chi Mei Corp., Court of Appeals, Third Circuit, United
States of America, 26 June 2003, 02-2897 and 02-3542.

"*Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165.
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TepMaHMU [IPUXOAMAM K BBIBOAY, YTO OHYL He CBSI3aHBI BBIBOAAMH TPETEHNCKOrO CyAd
OTHOCHUTEABHO IOPUCAMKIIMH, BKAIOYAsi BOIPOCHI, KACAIOMIHECS] HEAEECIIOCOOHOCTH
CTOPOHBI U HEAEHCTBUTEABHOCTH apOUTPasKHOrO coraameHus®’.

50. B Coepunennpix IlITaTax HEKOTOpBIE CYABI CIUTAAM, YTO B COOTBETCTBHH CO
crarpeit V (1)(a) CyA He MOXET HAM He AOAKeH de NOvo IepecMaTpHUBaTh BHIBOABI
576, Apyrue Cyabl,
HAIIPOTHUB, CUMTAAM, YTO OHH OOAAAAIOT FOPHCAUKIIHEH AAS PACCMOTPeHHMS PpaKTH-
9eCKHX U FOPUAMYECKHX BOTIPOCOB B IIEASX OTIPeACACHHS OPHUCAUKIIIH, eCAM TOABKO
HeT "SBHBIX M HECOMHEHHBIX AOKA3aTEAbCTB' TOIO, YTO CTOPOHBI HAaMEpPEeBAAHCH
IPEACTaBUTb 9TOT BOIIPOC Ha paccMoTperue ap6urpos®”’. OHU He CAMIIKOM CTPOTO

TPETEeNCKOTO CyAQ OTHOCHTEABHO €TI0 COOCTBEHHON IOPHCAUKIIIN

IIOAXOAUAH K IIOMCKY TaKUX "SBHBIX 1 HECOMHEHHbIX AOKA3aTEABCTB" M COTAQIIAAUCDH
C TeM, YTO CBUAETEABCTBO COTAACHS CTOPOH IIPEACTABUTDH BOIPOC O IOPUCAMKIIU B
TPETEHCKUI CyA MOXXHO HANTH B BBIOPAHHOM CTOPOHAMH apOHTPAKHOM peraa-
MeHTe. Hanpumep, B cBsi3u ¢ apOUTPasKHBIM pellleHHeM, BbIHECEHHBIM HA OCHOBA-
HHU ABYCTOPOHHETO HHBECTHI[HOHHOTO AOTOBOPA, OAUH U3 AIIEAASIIUOHHBIX CYAOB
Coepunennsix I1ITaToB IpuiIeA K BBIBOAY, 9TO BbIOOP cTOpOHAMH ApOUTPaKHOIO
peraamenta FOHCUTPAA (npu ycAoBuH, 4TO TPETEHCKHUIl CyA MMeeT MPaBO BbIHe-
CTH pelleHHe [0 BO3PaKEHUSIM OTHOCHTEABHO TOTO, YTO OH He 00AaA2eT IOPUCAUK-
1Heil) SIBASIeTCS "SIBHBIM M HECOMHEHHBIM AOKa3aTeAbCTBOM” UX HAMePeHHs [ePeATh
B ap6UTPaXX BOIIPOCHI, KACAIOIIMECS IOPHCAUKLIUM TPeTecKoro cyaa®’s.

51.  Apyrme Cyabl IPSMO IIOAATaAMCh Ha BHIBOABI TPETEFICKOTO CyAA MPHU OLEHKe
CBOel FOPUCAMKIIUU B COOTBETCTBHH C apOUTPaXHbIM coraamenuem®’. Hanpuwmep,
Aneansuyonnbiit cys CBearaHAA MOAAraAcs Ha BBIBOABI TPETEHCKOTO CyAd MPH
BBIHECEHHH PEIIeHHs O ACHICTBUTEABHOCTH apOUTPAKHOTO COTAAIIEHHUS TIO CMBICAY
cratbt V (1)(a). Tlpu BbiHECEHMH STOTO pelleHHsl OH He PacCMaTpUBaA HH

7SOberlandesgericht [OLG] Schleswig, Germany, 30 March 2000, 16 SchH $/99; Oberlandesgericht [OLG]
Celle, Germany, 18 September 2003, 8 Sch 12/02. Cm. raxxe Oberlandesgericht [OLG] Celle, Germany,
4 September 2003, 8 Sch 11/02, XXX Y.B. Com. ArB. 528 (200S) (xotst cya He ccbirancs Ha crarsio V (1)(a)
KomnBeHruu), a B oTHOIIeHHU BToporo noaoxerus cratbu V (1) (a) cm. Oberlandesgericht [OLG] Celle, Germany,
14 December 2006, 8 Sch 14/05.

7$Thai-Lao Lignite Co. Ltd. et al. v. Government of the Lao People’s Democratic Republic, District Court, Southern
District of New York, United States of America, 3 August 2011, 10 Civ. 5256 (KMW); Joseph Walker and Company,
LLC. v. Oceanic Fats and Oil(s) Pte, Ltd., District Court, District of Columbia, United States of America,
11 September 2002, 01-2693.

77Sarhank Group v. Oracle Corporation, Court of Appeals, Second Circuit, United States of America, 14 April
20085, 02-9383.

"8 Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau AG (In Liquidation) v. the
Kingdom of Thailand, Court of Appeals, Second Circuit, United States of America, 8 August 2012, 11-1458-cv.
Cwm. tawke Republic of Ecuador v. Chevron Corp., Court of Appeals, Second Circuit, United States of America,
17 March 2011, 10-1020-cv (L), 10-1026 (Con).

79Cwm., Hanpumep, Four Seasons Hotels and Resorts, BV, et al. v. Consorcio Barr, S.A., United States District
Court, Southern District of Florida, Miami Division, United States of America, 4 June 2003, 02-23249.
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IOpUANYIECKHE, HU (l)aKTI/I‘IeCKI/Ie APTr'YMEHTDI, IIPEACTABACHHbBIE CTOPOHOfI, KoTOpas
BBICTYIIAaAQ IIPOTHUB IIPU3HAHMNA U IIPUBEACHUS B I/ICHOAHeHI/ICGBO.

S2. HexoTopble CYABI HAYT ellle AAAbIIe U BO3AEP)KUBAIOTCS OT M3ydeHHs (aKTH-
YeCKHMX MAU IOPUAUYECKHX BOIPOCOB, IOCKOABKY MM 3aIpelljeHO IepecMaTpUBaTh
apOuTpakHsle peleHys o cyuecrsy. Hanpumep, Berciumit apourpakssiit cyp Poc-
cuiickort Pepepaliuy IOCTAHOBUA, YTO B COOTBETCTBHH CO CTaTbel V (1) Konsen-
uuu oH "He [MMeA] IpaBa mepecMaTpUBATH HHOCTPAHHOE apOHTPAXKHOE pelleHHe
o cymectBy'. IT0aTOMy OH ITOAaraAcs Ha BBIBOABI TPETEICKOTO CyAd IO BOIPOCY
0 TOM, CBsI3aHa AU AOAKHBIM 0OPa3oM CTOPOHA, XOAATAFCTBYIOIAst O [IPU3HAHUY U
[IPUBEACHUH B HCIIOAHEHHE, 00s3aTeAbCTBAMH II0 apOUTPAXKHOMY COTAAIIEHHIO
COTAQCHO MPHUMEHUMOMY 3aKOHOAATeAbCTBY™. AHaAormuHbIM 06paszom, Beicokwmit
cya Cunranypa, ormpasich Ha pasaea 31 (2)(a) u (b) 3axona Cunramypa o Mexay-
HapoAHOM apburpaxe (mpersopstomero B xusHb cratbio V (1)(a) Konpenuun),
IIOCTAHOBHA, YTO CyA HE MOXKET IIePeCMATPHBATD BBIBOABI TPETEHICKOTO CyAd B OTHO-
IIEeHUN IOPHCAMKIINH, €CAU TOABKO He BO3HHMKAM Upe3BBIYAHBIE OOCTOSTEABbCTBA.
Tem caMbIM CyA IIPHU3HAA, YTO CTOPOHQ, BBICTYIIAIOMAs IPOTUB IIPU3HAHUS U IPHU-
BeAEHMs] B MCIIOAHEHUe, He IPEACTABHAA HOBBIX AOKA3aTEABCTB, H OTKAOHUA ee
XOAQTaCcTBO,

53.  Hekoropsle CyABI AQXKe CIUTAAM Ce0sI CBSI3aHHBIMU BBIBOAAMU apOUTpPa OTHO-
CUTEABHO UX IOPUCAMKLMH U AEHCTBUTEABHOCTH apOUTPAXHOTO COTAAmIEHHsI®™,

C. HeponyuweHue BO3paxeHUi

54. B KoHBeHIMH HUYEro He FOBOPUTCS O TOM, MOT'YT AU ACHMCTBUS MAU Oe3peit-
CTBHE CTOPOHBI B XOA€ apOUTPAXKHOIO pa3bUpaTeAbCTBA HAHM CYACOHOTO MPOU3BOA-
CTBa BOCIIPEILITCTBOBATD 3asBACHUIO €10 II03AHEe BO3PAXKEHHUI COTAACHO cTaTbe V
B I1eAOM u, 60oAee KOHKpeTHO, coraacuo ctatbe V (1)(a).

5S.  Tlo MHeHHIO HEKOTOPBIX CYAOB, CTOPOHA He MOXET CCBIAATHCS Ha KaKHe-AH60
BOBPaXXeHHs], O KOTOPBIX OHA He 3asBASIAA B XOAE APOUTPA’KHOTO Pa3bHpaTeAbCTBa,
B TOM YHCA€ Ha TOM OCHOBAHHH, YTO CTOPOHA ObIAQ B KaKOHM-AMOO Mepe HepeecIo-
COOHA MAM 4TO apOMTPAXXHOE COTAAIIeHHe OBIAO HepericTBUTeAbHBIM. Hampumep,
BepxoBHblit cyp Ipenyn mocTaHOBHA, YTO CTOPOHA, BHICTYIIAIONIASI IPOTUB IIPUBe-
ACHISI B UCIIOAHEHHE, He MOYKET CCHIAATbCS Ha KaKMe-AM60 M3bsAHBIL B apOUTPAKHOM
COTAQIIEHHM, €CAM OHAa He YKasaAa Ha HUX B XOAe apOUTpaxHOro

80Planavergne S.A., Fontanes v. Kalle Bergander i Stockholm AB, Svea Court of Appeal, Sweden, 7 September
2001, T 4645-99.

81Cmena PoPo AB npomus OAO "Baamuiickuii 3a600", Borcimmit ap6urpaxubtit ¢y, Poccniickas ®epeparms,
13 cenrsi6ps 2011 roaa, AS6-60007/2008.

82Aloe Vera of America, Inc v. Asianic Food (S) Pte Ltd. and another, High Court, Singapore, 10 May 2006,
[2006] SGHC 78.

830berlandesgericht [OLG] Schleswig, Germany, 24 June 1999, 16 SchH 01/99.
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pasbupareabcTBa®®. DTOT 5Ke IIPHUHLIAI IPHMEHSIACS X BO MHOTUX APYTHUX IIPAaBOBBIX
cucremax, B ToM uncae B lepmanun®, Apcrpaanu®® u Coepnnennsix IlIrarax®’.
Bo ®pannuu B 3akoHe 06 apburpaxke MPsMO IPEAYCMOTPEHO, YTO CTOPOHA, KOTO-
past He BBIABUHYAQ BO3PAKEHHII 110 [IOBOAY HapyIUEHHUs IIPOLIEAYPbI B TPETEHCKOM
CyA€, CYMTAEeTCs OTKA3aBLIENCS OT MPaBa CCHIAATHCS HA 3TO B CYA€, PACCMATPUBAIO-
LIIeM XOAATANCTBO O IPU3HAHNU U [IPUBEACHHH B UCIIOAHEHHE apOGUTPKHOTO pelle-
HUSL UAM COTAAuIeHHs*S,

56. C Apyroi CTOpOHBI, HEKOTOpble CYAbl CYMTAIOT, YTO CTOPOHA He YTPaTHT
TIpaBa 3asBASTb BO3paXkeHHs B cooTBeTcTBUH co cratbeit V (1)(a) Ha ToM ocHoBa-

HUH, YTO OHA HE YYacTBOBaAa B apOUTPaXHOM pasbupareabcrse®™

WA HE IIpHUBEAQA
9TH BO3PAXEHHA IIpH PpEINIEHHH BOIIpOCa 06 AHHYAUPOBAaHMH IIPOBEAEHHOTO

pasbupareapcTBa®.

57. B ApyroM KOHTEKCTe HEKOTOPBIE CYABI IIOATBEPIKAAAU APOUTPaKHBIE COTAQ-
IIeHUs, KOTOpbIe, XOTS II€PBOHAYAABHO U HMEAU OIIPEACACHHbIE H3bsIHBL, ObIAU IIPH-
BEAEHBI B HOPMY B X0A€ apOuTpaxxHOro pasbupareabcrsa. Hampumep, nraabssckuit
CYA IIOCTAaHOBHA, YTO ITOAIIMCAHUE KPYTa BEACHHUS B XOAe apOUTPaKHOroO pas3bupa-
TEABCTBA, IIPOBOAMBLIETOCS] IIOA OTHAOM MeXAYHApPOAHOTO apOUTPaKHOIO CyAd
1, AHaAorud-
HBIM 00pPa3oM, CYABI IIOAATAAUCh Ha IIPOLIECCYaAbHBIE ACHCTBUSI CTOPOH, ITO3BOASI-

MTTI, m03BOAMAO YCTPAHUTD AePEKTHI B ApOUTPAXKHOM COTAALICHHH

OImure CACAATb BbIBOA O HAAMYHUH AeflCTBPITeAbHOI‘O ap6I/ITPa)KHOI‘O COTAQIIeHUs I10

684Agri;’npex S.A. v. J.E. Braun & Sons, Inc., Supreme Court, Greece, 14 January 1977, IV Y.B. Com. ARB. 269
(1979).

850berlandesgericht [OLG] Miinchen, Germany, 11 July 2011, 34 Sch 15/10; Oberlandesgericht [OLG]
Frankfurt, Germany, 18 October 2007, 26 Sch 1/07; Oberlandesgericht [OLG] Hamm, Germany, 27 September
2005, 29 Sch 01/0S; Oberlandesgericht [OLG] Koblenz, Germany, 28 July 2008, 2 Sch 4/05; Oberlandesgericht
[OLG] Schleswig, Germany, 30 March 2000, 16 SchH 05/99.

86 Altain Khuder LLC v. IMC Mining Inc. and IMC Mining Solutions Pty Ltd., Supreme Court of Victoria,
Australia, 28 January 2011.

7China National Building Material Investment Co. Ltd. v. BNK International LLC, District Court, Western
District of Texas, Austin Division, United States of America, 3 December 2009, A-09-CA-488-SS; China Minmetals
Materials Import & Export Co. v. Chi Mei Corp., Court of Appeals, Third Circuit, United States of America,
26 June 2003, 02-2897 and 02-3542; Joseph Walker and Company LLC v. Oceanic Fats and Oil(s) Ptd, Ltd., District
Court, District of Columbia, United States of America, 11 September 2002, 01-2693.

88Crarps 1466 TpacpaHCKO-TIPOLIECCYaAbHOTO KOAeKca (DpaHIuH, NPHUMEHHMOTO K MEXAYHAPOAHOMY
TOProBOMy apGHTPaXky B COOTBETCTBUM cO cTaTbeit 1506 I'paskaaHcko-poreccyasbHoro kopekca Opasrmn.

Dallah Real Estate and Tourism Holding Company v. Ministry of Religious Affairs, Government of Pakistan,
Supreme Court, United Kingdom, 3 November 2010, UKSC 2009/0165

9°Cwm., nanpumep, Bundesgerichtshof, [BGH], Germany, 16 December 2010, III ZB 100/09.

ASociété Arabe des Engrais Phosphates et Azotes—SAEPA and Société Industrielle d’Acide Phosphorique et
d’Engrais—SIAPE v. Gemanco srl, Court of Appeal of Bari, Italy, 2 November 1993, XXII Y.B. Com. ArB. 737
(1997). KaccarmonHsiit cyp MTaaun BIOCAGACTBUH IlepecMOTpeA pelleHHe AIEAAIIMOHHOTO cypa Bapu Ha
OCHOBaHWAX, He MMeromux orTHomenus Kk Hpro-Hopkckoit xonsentuu. Cu. Taxxe Commonwealth Development
Corp v. Montague, Supreme Court of Queensland, Australia, 27 June 2000, Appeal No 8159 of 1999; DC No 29
of 1999.
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cmpicay crarbu V (1)(a)®2. Hanpumep, [lpesuauym Boiciero ap6urpaxksoro cyaa

Poccuiickoit Pepeparyy MOCTAHOBHA, YTO yUaCTHE CTOPOH B apOUTPAKHOM pas3Ou-
PaTeABCTBE MOXXHO CYUTATh NOATBEPKAEHHEM HAAMYUS IHCbMEHHOIO apOHTpax-
HOTO COTAAIIeHus B cooTBeTcTBUH O cratbeit V (1)(a) Konsentuy, HecMoTpst Ha
OTCYTCTBUE COOCTBEHHO apOUTPKHOIO COTAAIIEHHS MEKAY CTOPOHAMH®,

2CTA Lind & Co. Scandinavia AB in Liquidation’s bankruptcy Estate v. Erik Lind, District Court, Middle District
of Florida, Tampa Division, United States of America, 7 April 2009, 8:08-cv-1380-T-30TGW; China Nanhai Oil
Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co. Ltd, High Court, Supreme Court of Hong Kong,
Hong Kong, 13 July 1994, 1992 No. MP 2411; Oberlandesgericht [OLG] Schleswig, Germany, 30 March 2000,
16 SchH 05/99; Landgericht [LG] Bremen, Germany, 8 June 1967, 11-OH 11/1966; Oberlandesgericht [OLG]
Hamburg, Germany, 30 July 1998, XXV Y.B. Com. ARrB. 641 (2000); L'Aiglon S/A v. Téxtil Unido S/A, Superior
Court of Justice, Brazil, 18 May 2005, SEC 856 (co ccbiakoil Ha IIPaKTHKY MeKAYHAPOAHBIX AOTOBOPOB IIO BO-
IIPOCaM TOPrOBAU XAOIIKOM AASL OLIEHKU A€HICTBUTEABHOCTU apGHTPaKHOTO COTAALIEHNS).

3 Ayeana Xandervczeseavuadm m.6.X (Tepmanus) npomus OAO "Pasanckuii 3a600 MemaiAoKepamuseckux
npubopos” (Poccuiickas Dedepayus), Ilpesuamym Boicmero apburpaxuoro cyaa, Poccuiickas Depepanus,
2 despaas 2010 ropa, AS54-3028/ 2008-S10.



Cratba V (1) (b)

1. B mpusHaHWM U HPHUBEACHHM B HCIIOAHEHHE apOUTPAXHOIO pelIeHHs
MOXeT OBITH OTKA3aHO IO IPOCkbe TOH CTOPOHBI, HPOTHB KOTOPOH OHO
HAITPAaBAEHO, TOABKO €CAM 9T CTOPOHA IPEACTABUT KOMIIETEHTHOM BAACTH ITO
MECTY, TA€ UCIIPANINBAeTCs IPU3HAHME U IIPUBEACHHE B HCIIOAHEHHE, AOKa3a-
TeAbCTBA TOTO, YTO:

[...]

b) crOpoHa, IPOTHB KOTOPOIl BHIHECEHO pelleHue, He GblAd AOASKHBIM
00pa3oM yBeAOMAEHA O HA3HAYEHHH apOHTpa MAM 006 apOUTPaKHOM pasbOu-
paTeAbCTBE HAM IO APYTMM IPHYHHAM HE MOTAQ IIPEACTABHTh CBOM
00bACHEHNS;

[...]

MoprotroButenbHbie MaTepuasbl

ITodzomosumenvtvie mamepuarst o crarbe V (1)(b), npunsroit B 1958 roay, coaep-
XKATCSL B CAGAYIOIUX AOKYMEHTAX:

HPOEKWI KOHBEHYUU 0 NPUSHAHUU U npueeaenuu 8 UCNOAHEHUE UHOCMPAHHBIX ap6u-
MpaXscHvlx pemenuﬁ U 3ame1anus npasumerpcms u opzanusauuﬂ:

o Aoxaap Komurera 10 MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaKHBIX pele-
Huit: E/2704 u Ilpuaoxenue.

« Comments by Governments and Organisations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
MPABUTEABCTB U OPTaHHM3AIMIL, KACAIOIIMECS IPOEKTa KOHBEHIJUH O MPH3HA-
HHH U NPHBEACHUU B MCTIOAHEHHE MHOCTPAHHBIX apOUTPaXKHBIX PelleHHil):

E/2822, Annexes I-1I; E/CONF.26/3; E/CONF.26/3/Add.1.

« Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amesanus, kaca-
IOlMecs] NPOeKTa KOHBEHIMH O NPU3HAHMHM U IPUBEACHHU B HMCIIOAHEHHE
MHOCTPAHHBIX apOUTPAKHBIX PelleHHil: 3amucka [eHepaAbHOTO cexperaps):
E/CONE.26/2.

169



170  Pyrosodcmeo no Konsenyuu o npusnanuu u npusedenuu 6 UCnoMHeHue UHOCMpanibix apoumpajicHulx peuenui

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

[TorpaBKu K IPOEKTy KOHBEHILMH, [PEACTABACHHBIE IIPABHTEAbCTBEHHDIMH
aeaerarmmamu: E/CONE.26/L.17; E/CONFE.26/L.34.

CpasreHnne npoekToB, oTHOCAIMXCS K cTaTbsaM 111, IV u V mpoexTa xoHBeH-
nuu: E/CONFE.26/L.33/Rev.1.

AaAbHellle ONPaBKY K POEKTY KOHBEHINH, IIPEACTABACHHbIE [IPABUTEAD-
crBeHHbIMU Aeaeranusamu: E/CONE.26/L.40.

Texcr crareit III, IV u V npoexra KoHBeHIMH, IpeAAOKeHHbI Paboyeit rpym-
noit III: E/CONE.26/L.43.

Texcr crareit, npursrsiit Konpepennueit: E/CONFE.26/L.48.

Texcr KoHBeHIMM O IPU3HAHUU U IPUBEACHHUH B UCIIOAHEHME HHOCTPAHHbIX
apOUTPaKHDIX PELICHW, IPUHATHIA, B Ka4eCTBe IIPEABAPUTEABHOIO, PEAAK-
nuonubiM komureroM: E/CONE.26/L.61; E/CONF.26/8.

Hoswrit Texcr crareit 1(3) u 5(1) (a), (b) u (c), npunarsit Kondepentueit
Ha ee 23-m 3acepanun: E/CONF.26/L.63.

3aKAIOYUTEABHBI aKT U KOHBEHIVS O PU3HAHUY U IPUBEACHUH B UCIIOAHE-
HYle MHOCTPAHHBIX apbourpaxHsix pemennii: E/CONF.26/8/Rev.1.

Kpamkue omuemot:

Summary Records of the Eleventh, Thirteenth, Fourteenth, Seventeenth, and
Twenty-Third Meetings of the United Nations Conference on International
Commercial Arbitration (Kparkue oT4eTst 06 OAMHHAAIIATOM, TPHHAALIATOM,
YETHIPHAALIATOM, CEMHAALATOM U ABAALATh TpeTbeM 3acepanusx Kondepen-
tuu Opranusanuu O6beanHeHHbIX Haruil 10 MeXAYHAPOAHOMY TOPrOBOMY
ap6urpaxy): E/CONF.26/SR.11; E/CONE26/SR.13; E/CONFE.26/SR.14;
E/CONE.26/SR.17; E/CONE.26/SR.23.

Summary Records of the Sixth Meeting of the Committee on Enforcement
of International Arbitral Awards (Kparxwuit oruer o mectom sacepanuu Komu-
TeTa MO MCTIOAHEHHIO MEXAYHapOAHBIX ap6uTpaxkubix pemennit): E/AC.42/
SR.6.

Komumem no ucnosnenuro mexcdyHapooHvix apoumpaicHvix peuieHui:

Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non—governmental organization
having consultative status in category A (HPI/IBEAQHI/IQ B HCIIOAHEHHE HHO-
CTPaHHBIX APOUTPAKHBIX pelleHui: 3asBAeHHe MeXAyHApPOAHON TOProBOM
MaAaThl — HENPAaBUTEAbCTBEHHOM OpraHU3allMH, UMEOIIeN KOHCYABTaTHBHBIM
craryc kareropuu A): E/C.2/373.
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o Aoxaap Komurera 1m0 HCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pelie-
auit: E/AC.42/4.

(Aoxyments! umetorcs B Mnteprere no appecy: http://www.uncitral.org).

(ITodzomosumervtivie mamepuarvl, TpeLeAeHTHOe NPaBo M 6GubAnorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.0rg).

BBeaeHue

1. B crarvbe V (1)(b) ropopurcs o cobaropenun HapAexameit MPaBoBoit MpoIle-
AYPBI B XOA€ apOUTPaKHOTO pasbupareAbcTBa. B Hell, B 4aCTHOCTH, IIPeAyCMOTPEHO,
9TO CTOPOHBI AOAKHBI OBITH HAAAEKAIIMM OOpasoM YBEAOMAEHbI O HasHAYEeHUH
apOUTPOB U 00 apOUTPKHOM pasbHpaTeAbCTBe, a TAKKe, B Ooaee obLjeM IIAaHe,
HMeTb BO3MOXXHOCTD IPEACTABUTh OOBSICHEHIS IIO AEAY.

2. CcpbiaaTbes Ha TIpoLieccyaabHble HapymeHus coraaco crarbe V (1)(b) u mpea-
CTaBASITh COOTBETCTBYIOIHE AOKA3aTEABCTBA AOAKHA TOABKO CTOPOHA, BO3PAXKAI0-
1121 IPOTHB NPU3HAHKS M [PUBEACHHS B UCIIOAHEHHE apOUTPAXKHOTO pelleHus, a
CyA He BIIPaBe IIOAHMMATh BOIIPOC O HAPYLIEHWUM IIPABOBON IPOLEAYPHI MO CO6-
CTBEHHOH MHHUIHATHBE™?,

3. Paspa6oruuxu Hpio-IopKckoil KOHBEHIMH MPHAEPKUBAAUCH GOPMYAHPOBKH

695

JKenesckoit koHBeHIUu 1927 ropa®>, opHaKO MOIIAM AaAblre, YTOOBI YKpeIuThb

6

U YIOPOCTUTb TIIPOLIeCC TPUBEAEHUS B ucrioasenne®®, C 3TOHM IIeAbIO, XOTS

cratest V (1)(b) u 6piaa cpopmyanposana mo obpasuy crarsu 2 (b) JKenesckoit
KOHBEHLH, ee cdepa ImprMeHeHHs 6blaa 60Aee OTpaHMYEHHOM U €i1 GBIA0 IIPUAAHO
6oaee y3koe ToAKoBaHHE®”.

9*TTodeomosumenvrvie mamepuaas,, Comments by Governments and Organisations on the Draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, Annex I of E/2822/ADD.1, p. 2. Cm. Tawke
nodzomosumeAbHbie Mamepudib, TONPABKU K CTaTbsM 3, 4 u mpepsaraembie Hopble crarbu  (IlIserys)
(E/CONE26/L.8).

%95Crarpst 2( b) JKenesckoit kouBeHmu 1927 ropa raacut, 4to ”[. ] B MPU3HAHKMH U IPUBEACHHUH B UCTIOAHEHHE
pemenns 6yAeT 0TKasaHo, ecA Cya YCTAaHOBHT, 4TO |...] CTOpPOHA, IPOTHB KOTOPO#t HCTIOAB3YeTCSl PelleHue, He
6blAa yBEAOMACHA 06 apGHTPaXKHOM IPOUBBOACTBE B AOCTATOYHBII CPOK, YTOOBI AQTh €/l BOSMOXKHOCTD IIPEACTA-
BUTb CBOM OODBSICHEHHUS IO AEAY; MAM 9YTO, SBASSICH HENPABOCIOCOOHON, OHa He 6blAa HapAeXKAIUM 06pasoM
mpeACTaBAeHa'".

%°Cm., HampuMep, nodzomosumeasiovie Mamepuaio, Memorandum by the Secretary General, E/2840, p. 2,
para. 4. Cm. tawke Albert Jan van den Berg, Summary of Court Decisions on the N.Y. Convention, B: THE NEW
York CONVENTION OF 1958, ASA SpECIAL SERIES No. 9, para. 508 (M. Blessing ed., 1996); Consorcio Rive S.A.
de CV. (Mexico) v. Briggs of Cancun, Inc. (United States), Court of Appeals, Fifth Circuit, United States of America,
26 November 2003, 01-30553, (uut. mo: Parsons & Whittemore Overseas Co. v. Société Generale de L'Industrie du
Papier (RAKTA), Court of Appeals, Second Circuit, United States of America, 23 December 1974, 508 F.2d 969,
975).

97Cm. Maxi Scherer, Violation of Due Process, Article V (1)(b), B: NEw YORK CONVENTION ON THE RECOG-
NITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 279, paras.
132-35 (R. Wolff ed,, 2012).
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4. Crarpa V (1)(b) ycranaBanBaeT HeCKOABKO MHbIE TpeGOBaHMUS, YeM ee TIpeALle-
crByromuit TekcT. Kak caepyer u3 nodzomosumervtvix mamepuaros, epBOHAIAABHBII
BapuanT npoekra crarbu V (1)(b) moanoctsio cosmaaaa co cratveit 2 (b) YKenesckoit
KOHBEHIIUH U IIPEAYCMATPUBAA, YTO OCHOBAHMS AASL OTKA3a B IPUBEACHUH B HCIIOA-
HeHVe MMEIOTCS B TOM CAy4ae, eCAM CTOPOHA "He ObIA2 YBeAOMAEHA 00 apOUTPaKHOM
IIPOM3BOACTBE AOAYKHBIM 00Pa30OM HAM B AOCTATOYHBIN CPOK, YTOOBI AATh i1 BO3MOXK-
"9, Pagpaboruuxu Hpro-Moprckoit
KOHBEHIIUH COXPAHHMAU TPeOOBaHHE O HAAAEKAIEM YBEAOMACHHH B TOM K€ BHAE, B

HOCTb IIPEACTABHUTDb CBOH O6’I)5[CH€HI/IH IIO ACAY

KOTOpPOM OHO M3A0KeHO B cTatbe 2 (b) JKeneBckoit konsentmu. OAHAKO OHH COYAM
HeOOXOAVIMBIM IIPEAYCMOTPETh U APYTHE CAYYaH CePhe3HOTO HAPYIIEHHS HAAAEKa-
Ijefl IIPaBOBOM ITPOLIAYPbI U IIO9TOMY YIOMSIHYAH B KaUeCTBe OTAEABHOIO OCHOBAHHS
AASI OTKA3a OTCYTCTBHE Y OAHOM U3 CTOPOH BO3MOKHOCTH IIPEACTABUTD OOBSICHEHIUS
no Aeay. Ilpeasoxenue peaerara us Hupepaanpos copmyanposats crarbio V (1)
(b) KoHBeHIMM B ee HbIHEIIHEM BHAE OBIAO B KOHEYHOM CUeTe npussTo®.

S. Crarba V (1)(b) 4acTo MpHBOAMTCSA CTOPOHAMH B KauecTBe OCHOBAHHS AAS
BO3pAXeHUs NPOTHUB NPU3HAHWS U IPHUBEACHHS B HCIIOAHEHHE apOUTPaKHOIo
PpelLIeHNs, XOTSI AOKa3aTh GaKT HApyIIEHUs B IOAABASIOIEM GOABLIMHCTBE CAyYaeB
He ypaercst’”.

6. Cyabl 06bIYHO TOAXOAST K ToAKoBaHmIo ctarbu V (1)(b) He ¢ dopmabmbx
[O3ULIUM, & C TOYKU 3peHHsT GpaKTHIECKUX OOCTOSTEABCTB A€Ad U [IOBEAEHUS CTO-
POH, B pe3yAbTaTe Yero AAHHOe ITOAOXKeHHe IIPUMEHSeTCSI AOBOABHO OIPaHMYEHHO

v (1)(b)™.

98[Todeomosumenvivie mamepuarst, [IpOeKT KOHBEHIUH O IPU3HAHMY ¥ IPUBEACHUH B HCTIOAHEHHe HHOCTPAH-
HBIX apOUTPAXHBIX PelleHUil U 3aMeYaHus HPABUTEAbCTB M opranmsanmil. Aokaap Komurera mo mcrnoanenuro
MEXAYHAPOAHBIX apOMTpaKHbIX pemennit: E/2704 u ITpuaoxenue, crp. 2.

°ITodzomosumenrvivie mamepuaib, Summary Records of the United Nations Conference on International
Commercial Arbitration, Twenty-Third Meeting, E/CONF.26/SR.23, p. 15.

79Cym. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 1001-03, para.
1698 (E. Gaillard, J. Savage eds., 1999); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVEN-
TION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 297 (1981); Andrés Jana, Angie Armer et al,,
Article V (1)(b), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMEN-
TARY ON THE NEW YORK CONVENTION 231, 233 (H. Kronke, P. Nacimiento et al. eds., 2010); Pierre A. Karrer,
Must an Arbitral Tribunal Really Ensure that its Award is Enforceable?, B: GLOBAL REFLECTIONS ON INTERNATION-
AL Law, COMMERCE AND DiSPUTE RESOLUTION, LIBER AMICORUM IN HONOUR OF ROBERT BRINER 431
(G. Asken et al. eds., 2005).

7%'Cwm., nanpumep, X v. Y, Bundesgericht [BLG], Switzerland, 4 October 2010, 4A_124/2010; OOO "Candopa”
(Yepauna) npomus OOO "Espo-umnopm epynn” (Poccuiickas (Dedepayus), DeaeparbHblit apOUTPaKHBIL Cy
MOCKOBCKOTO OKpyra (Poccuiickas (DeAepaumI) , 12 Hos16pst 2010 ropa, pero N° A40-51459/10-63-440; Camera di
esecuzione e fallimenti del Tribunale d’appello, Repubblica e Cantone Ticino, Switzerland, 22 February 2010,
14.2009.104; OAO "Bepesacmpotismamepuarn” (Beaapyce) npomus undusudyarvrozo npednpunumamers A.B. Toperosa
(Poccuiicxas Qedepayus), GepepasbHbrit apburpaxsiit cys Cesepo-Kaskasckoro oxpyra (Poccuiickas ®epepanys),
14 cenrabps 2009 roaa, aeao N¢ A01-342/2009; Consorcio Rive S.A. de CV. (Mexico) v. Briggs of Cancun, Inc. (United
States), Court of Appeals, Fifth Circuit, United States of America, 26 November 2003, 01-30553; Geotech Lizenz
A.G. v. Evergreen Systems, Inc., District Court, Eastern District of New York, United States of America, 27 October
1988, CV 88-1406 (697 F. Supp 1248 (E.D.NYY. 1988); Union Générale de Cinéma SA (France) v. XYZ Desarrollos,
S.A. (Spain), Supreme Court, Spain, 11 April 2000, XXXII Y.B. Com. ARB. 525 (2007); M.E. Global Inc, et al. v.
Elio D. Cattan, et al., District Court, Western District of Pennsylvania, United States of America, 6 March 2006,
04cv0593; Karaha Bodas Co. (Cayman Islands) v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indone-
sia), Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 02-20042, 03-20602.
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7. Crarbsa V (1)(b) B HexoTOpOIt CTeneHU B3aUMOAGHCTBYET U MepeceKaeTcs
co crarveit V (2)(b), kOoTOpasi TpeAycMaTpHBaeT, 4TO CyA MOXeET OTKas3aTh
B IPU3HAHUK U [IPUBEACHUU B HCIIOAHEHHE apOUTPAXKHOIO PELICHUs], ECAH OHO
"IpOTHUBOpEYNT IyOANYHOMY IOPSIAKY 9TOM cTpaHbl’. IToHsATHe HapAexalrei
[IPaBOBOI IIPOLIEAYPbI BO MHOTOM CBSI3aHO C IIOHATHEM IIyOANYHOTO MOPSIAKA™".
IToaTOMY HEPEAKO CTOPOHBI CCBIAAIOTCS CPasdy Ha 00a 9THX IIOAOXKEHHUS C LIEABIO
He AOITYCTHUTb [IPUBEACHHS B UCIIOAHEHHe apbuTpakHoro pemenust. Cyabl ke 1o
CO6CTBEHHON MHUIIMATHBE He BIPaBe IOAHUMATh BOIIPOC O BO3MOXKHOM Hapylie-
unu cratbrt V. (1)(b), 0OAHaKO MOTYT CCBIAATBCSL HA HAPYIIEHHE MyGAHYHOTO
nopsipka coraacuo crarbe V (2)(5)7%.

AHanus

A. TpeboBaHue 06 yBefOMIIEHUM CTOPOH
"OMKHbIM 0Opa3zom”

8. Crarps V (1)(b) npeaycMaTpuBaet, 9TO6BI CTOPOHBL, IPOTUB KOTOPBIX BbIHE-
CeHO apbUTpaxkHOe pelleHUe, ObIAM AOAKHBIM OOPa3OM YBEAOMAEHBI M UTOOBI B
[POTHBHOM CAydae B IIPHU3HAHWH U IIPUBEACHHU B HCIIOAHEHHe apOHTPaXKHOTO
PpelneHns MOrAO OBITH OTKA3aHO.

a. [llpu oueHke ¢akma ysedomneHus “00mxHbIM 06pa3om” cyobi
ucxo0Aam u3 0cse0oMIeHHOCMU U nosedeHus CmMopoH

9. TpeboBaHue 0 HapAEKAIEM YBEAOMACHHH OOBIYHO TOAKYETCS CYAAMH B Y3KOM
CMBICA€, TIPH 9TOM IIPH OL|EHKE €rO BBITOAHEHMS. OOBIMHO MPUMEHSIOTCS 6oAee
AubepaAbHble KPUTEPHH, YeM IIPEAYCMOTPEHHbIE BHYTPEHHIM 3aKOHOAATEABCTBOM.
Hanpumep, B MeKcuke Cya OIPEAEAMA, 9TO CTOPOHbI, AOTOBOPHBILKCH O IIepeAade
CIiopa B apOHTpaxK, OTKA3AAUCh OT COOAIOAEHIST GOPMAABHBIX TPeOOBAHMI MEKCU-
KAHCKOTO IIPOLIECCYaABHOIO 3aKOHOAQTEABCTBA B OTHOUICHHH YBEAOMAEHHIL
IMoaToMy TOT $aKT, YTO yBEAOMAEHHE He OTBEYAAO ITUM POPMAABHBIM TpeGoBa-
HUSIM, ellle He A€AAA eTO HEAOCTATOYHbBIM M He MPEISTCTBOBAA IPU3HAHUIO M IPU-

BEACHUIO B MCIIOAHEHHE apOUTPaXHOro peuenus’ .

792Cwm. raaBy PykoBoAcTBa, mocssamenHyio cratbe V (2)(b), mynxr 42.

793X SA v. Y. Ltd., Federal Tribunal, Switzerland, 8 February 1978, P. 217/76. Cwm. Taxxe Andrés Jana, Angie
Armer et al., Article V (1)(b), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEW YORK CONVENTION 231, 235 (H. Kronke, P. Nacimiento et al. eds., 2010).

7%*Presse Office S.A. v. Centro Editorial Hoy S.A., High Court of Justice, Eighteenth Civil Court of First Instance,
Federal District of Mexico, Mexico, 24 February 1977, IV Y.B. Com. Ars. 301 (1979).
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10. HexoTopble Cyabl CTpeMSITCS He IPHCOEAMHSTH K TPeOOBaHUAM CTaTbH V (1)
(b)AOTIOAHHTEAbHBIE BHEIIHHE TpeOOBaHNUsI B OTHOLIEHWH yBepoMAeHuil. Tak, B
Kurae cyabl ABOXKABI OTKA3ACH IPUMEHHUTDh AOIIOAHUTEAbHbIE MEXXAYHAPOAHO-AO-
rOBOPHBIE TPeOOBAHMUS, YCTAHOBAEHHbIE B OTHOLIEHUH YBEAOMAEHHI COTAQIIEHEM
0 B3aMMHOH IpaBoBoil oMo Mexay Kuraem u Kopeeit. Cyapr onpeaeanan, uro
YBEAOMAEHUE SBASIETCS AOCTATOYHBIM AAST IjeAeHt HbIO-PIOpKCKOfI KOHBEHI[UH, AAXKe
€CAM OHO He COOTBETCTBYET OIPEACACHHIO, AAHHOMY B 9TOM MEXAYHAPOAHOM AOTO-
Bope705
TOM OCHOBaHHUH, YTO OHO OTBEYAAO TPeOOBAHMAM IIBEACKOTO IIPaBa, B COOTBETCTBHU
C KOTOPBIM IIPOBOAUAOCH apburpaskHoe pasbupareabctso’®. B Tepmannu cyp npu
OLleHKe TOrO, OBIAO AU IIPOHM3BEACHO YBEAOMACHHE AOAXHBIM OOPa3oM, IIPUAEPIKHU-
BAACSI QHAAOTHYHOTO MIOAXOAQ U IIPUMEHSIA [IPABO, PeryANpOBaBlIee apOUTpaKHOe
Pa3OHpaTeAbCTBO, KAKOBBIM B AAHHOM CAyYae SIBASIAOCH IIPABO YKpauHbl'”.

. Erunerckuit CyA, OLI€HHMBAsl YBEAOMAEHHE, IIPHM3HAA €ro AOCTAaTOYHBIM Ha

11. DBpems AOKa3bIBaHMA TOTO, YTO YBEAOMAEHHUE He 6bIAO MIPOU3BEACHO AOAKHBIM
00pa3oM, AeXHUT Ha CTOPOHE, BO3PLKAOWElN IPOTHB IPU3HAHMSI U IPUBEACHIS B
UCIIOAHEHHe apOUTPKHOIO pelleHHs, IPU ITOM OHa O0s3aHA IPEACTABUTD
COOTBETCTBYIOIME  AOKA3aTeAbCTBA’”,  KOTOpBIE AOAKHBI  OBITH  AOCTAaTOYHO
y6eauTeapHbIMU .

12.  Cyabl OOBIMHO IIPUMEHSIOT BBICOKHE CTAHAAPTHI OTHOCUTEABHO OpeMeHH
AOKA3bIBAHIS B CAYYae, €CAH YBEAOMAEHHUE OBIAO IIPOU3BEACHO HE AOAXKHBIM 00pa-
soM. Hampumep, B ABcTpaAun CyA OTKAOHHA apIyMEHT OAHOMN U3 CTOPOH O TOM,
9TO OHA He ITOAYYaAd YBEAOMACHIS 00 apOUTPaXHOM pa3OUpaTeAbCTBE, IIOCKOABKY
B PETHCTPAIJMOHHBIX 3aMHCSX Kypbepa MMeAACh PACIHMCKA B MOAYYEHHH COOTBET-
CTBYIOIETO IIMCbMA, XOTs OHA U OBIAA MOAIMCAHA He CAMHM AAPECaTOM, KOTOPDI
B MOMEHT AOCTaBKH 0bIA 3a rpanurieir’’. Takke B TeX CAydYasix, KOTAQ HCTeI] yTBEPK-
AQA, 9TO yBEAOMAEHHE OBIAO OTIIPABACHO U IIOAYYEHO, & CTOPOHA, BO3PAXKABIIAsS
HPOTHUB IIPU3HAHUS U IIPUBEACHIS B UCIIOAHEHHE, HE CMOIAA IIPEACTABUTH AOKa3a-
TEABCTB OOPATHOIO, M ABCTPAAMICKHI, U €THIIETCKHUI CYABl OTKA3AANCh IIPU3HATH
(paxT HapyIIeHNs HapAeXKalllell IPaBOBOM IPOLeAypsI .

795TS Haimalu Co,, Ltd. v. Daqing PoPeyes Food Co,, Ltd., Supreme People’s Court, China, 3 March 2006, Min
Si Ta Zi No. 46; Boertong Corp. (i Group) v. Beijing Liantaichang Trade Co. Ltd., Supreme People’s Court, China,
14 December 2006, Min Si Ta Zi No. 36.

7% Egyptian Concrete Company & Hashem Ali Maher v. STC Finance & Ismail Ibrahim Mahmoud Thabet & Sabishi
Trading and Contracting Company, Court of Cassation, Egypt, 27 March 1996, 2660/59.

797Kammergericht [KG], Berlin, Germany, 17 April 2008, 20 Sch 02/08.

7%8Egyptian Saudi Hotels Company v. Kurt & Daves Corporation, Court of Cassation, Egypt, 16 July 1990,
2994/57.

79Oberlandesgericht [OLG], Celle, Higher Regional Court of Celle, Germany, 14 December 2006, 8 Sch
14/0S; A v. B, Federal Tribunal, Switzerland, 16 December 2011, SA_441/2011.

7LKT Industrial Berhad (Malaysia) v. Chun, Supreme Court of New South Wales, Australia, 13 September
2004, 50174 of 2003.

"M Egyptian Saudi Hotels Company v. Kurt & Daves Corporation, Court of Cassation, Egypt, 16 July 1990,
2994/57; Uganda Telecom Ltd. v. Hi-Tech Telecom Pty Ltd., Federal Court, Australia, 22 February 2011, NSD 171
of 2010.
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13.  Cyabl HOAAEPKAAH XOAATAFICTBO O MPUSHAHUM U IIPUBEACHUU B MCIIOAHEHHE
apOUTPaXKHBIX PelIeHNUil, HeCMOTPSI HA BO3PXKEHHSI 00 OTCYTCTBHH HAAAEKALIETO
YBEAOMAEHUS, pYKOBOACTByﬂCb HWHbIMH O6CTOHTeAbCTBaMH IIOMHUMO OTHpaBKH yBe-
AOMAEHUSI, C LJeABI0 YCTAaHOBHUTD, MIMEAACh AH Y CTOPOH BO3MOXXHOCTb Y4aCTBOBAT
B apOUTPaXKHOM Pa3OHpaTEeAbCTBE M yIACTBOBAAM AM OHM B HEM HA CAMOM AeAe. DTO
KACaeTCsI TeX CAy4aeB, KOTAQ CTOPOHBI 3HAAM O IIPOBEACHHH CAYIIAHUIL HMAM Pa3ou-
paTeAbCTBA U, TAKUM 00Pa3oM, IMEAH BO3MOXXHOCTD IIPUHSTH B HeM yuactue’ 2. Tak,
B Poccuu cya OTKAOHHA AOBOA OAHOI M3 CTOPOH O TOM, 4TO OHa He OblAa AOCTa-
TOYHBIM 00pa3oM U3BeljeHa 06 apOUTPAKHOM pasbUpPaTEAbCTBE, IOCKOABKY IIPeA-
CTaBUTEAb 9TON CTOPOHBI IPHHHMMAA YYACTHE B 3aCEAQHHU TPeTeHcKoro cyaa’".
B IIIBefirfapuur Cys He CTAA OTKA3bIBATh B IPU3HAHUM 1 IIPUBEACHHU B UCIIOAHEHHE
apOUTPaXKHOTO pelleHus], HeCMOTPSI Ha YTBEPXKAEHNE OAHOM U3 CTOPOH 06 OTCyT-
CTBHU AOCTATOYHOIO YBEAOMAEHMS, IIOCYUTAB, YTO ITA CTOPOHA MMEAA BO3MOXK-
HOCTb [IPEACTABUTb 00BsICHEHHs 110 AeAy”*. BepxoBHbiit cyA McrmaHuy aHaAOTHYIHBIM
06pa30M YAOBA@TBOPHA XOAQTAMICTBO O IPU3HAHMU U TPUBEACHHMU B MCIIOAHEHHE
apOUTPAKHOTO pellleHHs], HeCMOTPSI Ha 3asiBA€HHE 00 OTCYTCTBHH AOAKHOIO yBe-
AOMAEHHSI, IIOCKOABKY B MaTePHUAAAX A€Ad MMEAHCh AOKA3aTEAbCTBA, B YACTHOCTH B
BUA€ PACIIHCKHU B IIOAYYEHHH 3aKA3HBIX IIHCEM, KOTOPbIE CBHAETEABCTBOBAAU O TOM,
YTO yBEAOMAEHHE OBIAO IIPOM3BEACHO HapAeXaIuM obpasom’'s.

14.  Apyrum IpuMepoM MOXKET CAYXKMTb BbIBOA MTAABSIHCKOTO CYAQ, KOTOPDIH He

YCMOTpEA HapyHI€HU: B TON CHUTYallH, KOrAa AefICTBI/IH OAHOfI N3 CTOPOH CBHAE-

TEABCTBOBAAU O TOM, YTO €l OBIAO M3BECTHO 06 apOUTpakHOM pa3bupareabcTse’'.

B Coepmnnennpix IllTaTtax cyp OTKa3aAcs MpU3HATh PAKT HAPYUIEHHS B CHTYaIIUH,
KOTAAQ CTOPOHQ, YTBEP)KAABIIAS O CBOEH HEOCBEAOMAEHHOCTH, OBIAA HAIIPAaBAECHA B
apburpax B cyae6HOM mopsiake. Cya OIIPeAeArA, YTO B IOAOOHBIX 0OCTOSTEABCTBAX
dopma U crocob yBeAOMAEHHUS He UMEIOT 3HayeHus .

2000 "Candopa” (Yxpauna) npomus OOO "Espo-umnopm zpynn” (Poccuiickas Oedepayus), Oepepanbhbiit
ap6urpaxHslit cys Mockosckoro okpyra (Poccuiickas Pepepans), 12 Hos6ps 2010 ropa; A40-51459/10-63-440;
Camera di esecuzione e fallimenti del Tribunale d'appello, Repubblica e Cantone Ticino, Switzerland, 22 February
2010, 14.2009.104; Consorcio Rive S.A. de C.V. (Mexico) v. Briggs of Cancun, Inc. (United States), Court of Appeals,
Fifth Circuit, United States of America, 26 November 2003, 01-30553; Geotech Lizenz A.G. v. Evergreen Systems,
Inc., District Court, Eastern District of New York, United States of America, 27 October 1988, CV 88-1406 (697
F. Supp 1248 (E.D.NY. 1988)); Union Générale de Cinéma S.A. (France) v. XYZ Desarrollos, S.A. (Spain), Supreme
Court, Spain, 11 April 2000, XXXII Y.B. Com. ArB. 525 (2007); R.M.E. Global Inc., et al. v. Elio D. Cattan, et al.,
District Court, Western District of Pennsylvania, United States of America, 6 March 2006, 04cv0593.

73000 "Candopa” (Yipauna) npomus OOO "Espo-umnopm epynn” (Poccutickas ®edepayus), Oepepasbupiii
apburpaxHslil cys Mockobckoro oxpyra (Poccmitckas ®epeparms), 12 Hosbps 2010 roaa, A40-51459/
10-63-440.

7MCamera di esecuzione e fallimenti del Tribunale d’appello, Repubblica e Cantone Ticino, Switzerland,
22 February 2010, 14.2009.104.

"SUnion Générale de Cinéma SA (France) v. XYZ Desarrollos, S.A. (Spain), Supreme Court, Spain, 11 April
2000, XXXII Y.B. Com. ARB. 525 (2007).

"1Bobbie Brooks Inc. v. Lanificio Walter Bucci s.a.s., Court of Appeal, Florence, Italy, 8 October 1977, IV Y.B.
Com. ArB. 289 (1979).

7VR.M.E. Global Inc,, et al. v. Elio D. Cattan et al,, District Court, Western District of Pennsylvania, United
States, 6 March 2006, 04cv0593.



176  Pyrosodcmeo no Konsenyuu o npusnanuu u npusedenuu 6 UcnomHenue uHOCmpanibix apoumpajicHulx peuenuil

1S. B mpusHaHWU U [PHBEACHUM B HCIIOAHEHHe apOMTPAXKHBIX PeLIeHHiT OBIAO
OTKA3aHO B TeX CAyYasiX, KOIAQ MMEAKCH SBHbIE AOKA3aTEAbCTBA TOTO, YTO HUKAKOTO
yBeAOMAEHHUS OTIpaBAeHO He 6b1a0. Hanpumep, B Kutae cya oTkasaacs mpusHath
U [PUBECTU B MCIIOAHEHHE apOUTPaXKHOe PelleHre HA TOM OCHOBAHUH, YTO yBe-
AOMAEH¥E SIBHO He GBIAO OTIPABAEHO, 2 KypbepCKasi CAY>K6a AOIIOAHUTEABHO IIOA-
TBEPAMAQ, YTO HUKAKOIO YBEAOMAEHMS He AOCTaBasiAa’'®
OTKa3aA B NPU3HAHMHM M [PUBEACHHH B UCIIOAHEHHE apOUTPasKHOIO pelleHHs B
CBSI3U C OTCYTCTBHEM AOKAQ3aTEAbCTB OTIPABKH YBEAOMAEHHS . AHAAOTMYHBIM
o6pasom, B [epmanuy Cys OTKa3aACs NPUBHATH M IPUBECTH B MCIIOAHEHHe ap6u-

TPpa’KHO€ pelleHNE, TaK KaK H3 IIPEACTAaBACHHBIX AOKA3aTEAbCTB CACAOBAAO, YTO HE

. I'pysunckuit cyp Taioke

6b1A0 MIPUAOXKEHO HUKAKUX YCHAUH, AAS TOTIO 9TOOBI BBUSICHUTD TEKYILIHil appec
OTBETYHKA C IIEABIO YBEAOMHUTH ero 06 apourpaxe’. TakuM xe 06pa3oM, poccuit-
CKHMI1 CyA OTKa3aA B [IPU3HAHHH U IIPUBEACHHH B HCIIOAHEHHE apOUTPaXKHOTO pellle-
HUSl, [IOCKOABKY He OBIAO IIPEACTABAEHO AOKA3ATEABCTB IIOAYYEHHUS YBEAOMAECHMS
OAHOI1 M3 CTOPOH CIIOpa. BBUAY OTCYTCTBHSI AOKA3aT€ABCTB AOCTAaBKH YBEAOMAEHNS,
a TaKKe C y4eToM TOro $aKTa, YTO OAHA U3 CTOPOH He IPUCYTCTBOBAAA HA pasbu-
PaTeAbCTBe, CYA IIPULIEA K BBIBOAY, YTO 9Ta CTOPOHA He GbIAa HapAeXKaIUM 06pasoM
usBemneHa’ .

b. CodepxaHue ysedomneHus

16. Crarpsa V (1)(b) Tpebyert, 4TO6BI CTOPOHDI GBIAM AOAKHBIM 06Pa3oM yBEAOM-
A€HBI O Ha3HAYEHUU apOUTpa U 00 apOUTPOKHOM pasbHpaTeAbCTBe.

i)  Hadaexcawjee ysedomaenuie o Hanauenuu apoumpa

17. B crarpe V (1)(b) Huuero He ckasaHo O TOM, KaKHe CBEACHHS AOAKHO COAEp-
JKaTh YBEAOMAEHME O HasHauYeHWH apbutpa. 113 $OpMyAHpPOBKU AQHHOTO IIOAOXKE-
HUS AVIID CAEAYET, YTO CTOPOHDBI AOAKHBI OBITH YBEAOMAEHBI O HazHadeHuu. Ilpu
OTCYTCTBHH YBEAOMAEHHS CYA MOXKET OTKa3aTh B IPHBEACHUU B UCIIOAHEHHE apOu-
TpaxXHOro pemeHus >, TakuM 06pa3oM, BOIIPOC O KOHKPETHOM COAEPXKAHUH AQH-
HOTO TpebGOBaHMUS OCTaBAEH HA YCMOTPEHUE CYAQ.

718 Aiduoladuo (Mongolia) Co., Ltd. v. Zhejiang Zhancheng Construction Group Co., Ltd., Supreme People’s Court,
China, 8 December 2009, Min Si Ta Zi No. 46; Cosmos Marine Managements S.A. v. Tianjin Kaiqiang Trading Ltd.,
Supreme People’s Court, China, 10 January 2007, Min Si Ta Zi No. 34.

"The Kiev [...] Institute v. "M", Scientific-Industrial Technological Institute of Tbilisi, Supreme Court, Georgia,
17 March 2003, 3a-17-02.

720Bayerisches Oberstes Landesgericht [BayObLG], Germany, 16 March 2000, 4 Z Sch 50/99.

210A0 "Bepesacmpoiimamepuanre” (Beaapycs) npomus undusudyassrozo npednpunumamers A.B. Ioperosa
(Poccuiickas Qedepayus), Geaepanvubiit apburpaxubiii cys Cesepo-Kaskasckoro oxpyra (Poccuiickas Oepepars),
14 centsi6pst 2009 ropa, A01-342/2009.

722Cosmos Marine Managements S.A. v. Tianjin Kaigiang Trading Ltd., Supreme People’s Court, China,
10 January 2007, Min Si Ta Zi No. 34.
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18. Hanpuwmep, B Vicrianuu cyp OIPeAEAHA, 9TO AOCTATOUHBIM YBEAOMACHUEM CA€-
AyeT CUMTaTh U3BElLleHHE O MPOChOe HA3HAYMTH APOUTPA, O €ro Ha3HAYeHHH U 00

YTBEP)KACHUH HasHaueHus . B pelIeHMSIX psiaa CYAOB IIOATBEPIXKAQETCS, UTO CTO-

POHBI AOAYKHBI IIOAYYHTb IPOCHOY O HasHAueHWH apburpa’*.

19. Cyaamu Taioke pacCMaTPHBAACS BOIPOC O TOM, O0SI3aTEABHO AH B YBEAOMAE-
HUU O Ha3HAaYeHUH AOAXKHBI ObITh yKasaHbl $paMuAuM apOuUTpoB. B Iepmanuu cyp
OIIPEACAMA, YTO YBEAOMAEHHE O HasHAueHHH apOUTpOB 6e3 yKasaHMs (GaMUAHI
SIBASIETCSL HEAOCTATOUYHBIM, AQXKe €CAH, KaK B AAHHOM CAydae, pacKpbITHe HHPOpPMa-

IMH O pAMUAMSIX apOUTPOB He [IPEAYCMATPHBAAOCH IIPUMEHIMBIME AP OUTPAKHBIMU

npaBuAamu’ .

ii) Hadrexauee ysedomaerue 06 apbumparciom pasbupameirscmee

20. Crarba V (1)(b) tpebyert, uro6pi cTOpoHbI 6bIAM yBeAOMAEHBI 06 ap6UTpax-
HOM pa3bupareAbcTBe. YBeAOMAEHHE 00 apOUTPAKHOM pa3OHpaTeAbCTBE IIOAPA3Y-
MeBAeT, YTO BCEM OTBETYMKAM AOAXKHO OBITh HAMPABAEHO M3BeljeHHe O HadaAe
apOUTPaKHOTO Pa3bUpaTeAbCTBA C LIEABI0 UX MHGOPMUPOBAHUS 00 apOUTPAKHOM
HpOM3BOACTBE .

21. Tlo MHeHHIO HEKOTOPBIX CyAOB, TpeOOBaHHE 00 YBEAOMAEHHH HPOAOAKAET
AeNCTBOBATD HA NIPOTSDKEHUU BCEro apOUTPAXKHOTO pa3OUpaTeAbCTBA U IIOAPasyMe-
BAET, YTO BCe CTOPOHBI AOASKHBI HHPOPMHUPOBATHCSI 000 BCEX ITANAX APOUTPAXKHOTO

IIpOU3BOACTBA, B TOM YHCA€ O AaTaX, BpEMEHH H MECTE IIPOBEACHM CAyI.HaHI/IfI,

727

‘ITO6I)I HMETb BO3SMOXXHOCTD IPUHHUMATDh B HUX y4aCTHE ™. OAHaKO, Kak 6bIAO OoTMe-

geHOo BepxoBubiM cyaom Koaym6un, ecan opHa U3 CTOPOH PeLINT HE y4acTBOBATH
B apOUTPaXHOM pasbHMpaTeAbCTBE, OHA BIIOCAGACTBAM HE MOXKET CCHIAATbCS Ha
noaoxenus crateu V (1) ()72,

723English Company X v. Spanish Company Y, Supreme Court, Spain, 10 February 1984, X Y.B. Com. ARB. 493
(1985).

72*Oberlandesgericht, Celle, Germany, 14 December 2006, 8 Sch 14/0S; Guang Dong Light Headgear Factory
Co. v. ACI International Inc., District Court, District of Kansas, United States of America, 10 May 2005,
03-4165-JAR.

7>5Danish Buyer v. German (F.R.) Seller, Oberlandesgericht [OLG], KéIn, Germany, 10 June 1976, IV Y.B. Com.
ARB. 258 (1979).

726Cosmos Marine Managements S.A. v. Tianjin Kaigiang Trading Ltd., Supreme People’s Court, China,
10 January 2007, Min Si Ta Zi No. 34; Petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy
S.A., Supreme Court of Justice, Colombia, 27 July 2011, 11001-0203-000-2007-01956-00; Guang Dong Light
Headgear Factory Co. v. ACI International Inc., District Court, District of Kansas, United States of America,
10 May 2005, 03-4165-JAR.

727"\ opa cneiic and kommoronuxeiiuun xoaduns xopnopeiwn” (CIIIA) npomus 3A0 "Trobaicmap — xocmueckue
meaexommynukayuu” (Poccutickas Qedepayus), [lpesnpnym Boicmero ap6urpaxuoro cyaa Poccuiickoit Oeaeparmm,
Poccmiickas ®epepanms, 20 susaps 2009 roaa, A40 31732/07-30-319; Consorcio Rive S.A. de CV. (Mexico) v.
Briggs of Cancun, Inc. (United States), Court of Appeals, Fifth Circuit, United States of America, 26 November
2003, 01-30553.

728Petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy S.A., Supreme Court of Justice,
Colombia, 27 July 2011, 11001-0203-000-2007-01956-00.
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c. MexaHusm mpebosaHus 06 "ysedomneHuu"

i) Qopma ysedomrenus

22. B crarve V (1)(b) nuuero ne ckazano o popme yBepomaenus. Takum obpa-
30M, HHKAKHX CIIELIHAABHBIX TpebOBaHMII K (opMe YBEAOMACHHS He
YCTaHABAMBACTCSL

23.  Kak caeayeT us nodzomosumeAvtoix mamepuaros, paspaborunku Horo-Mopk-
CKOl KOHBEHIIMH PACCMATPUBAAH BO3MOXKHOCTb OTOBOPUTH (OPMY YBEAOMAEHHS.
OAHH 13 HAYAABHBIX BAPHAHTOB IIPOEKTA AAHHOTO MIOAOXKEHHS COAEPIKaA GOPMYAH-
POBKY "B AoakHOM popme”. Aeaerars, yyacTBoBasive B Kondepeniuu, o6cyanan
3Ha4YeHHe [IOHATHS "B AOAKHOI GpopMe” i B KOHEIHOM CUeTe PelIMAU OT Hero OTKa-
3arbcst. Aeaeranus IepmaHuu 3apaaa BOIIPOC O TOM, IO KAKUM KPHTEpUsiM OyaeT
OIIPeAeASIThCSL 'AOAKHASL POpMA’, U IPEAAOXKHAA HCKAIOUHTb Ty (pOPMYyAUPOBKY,
IIOCKOABKY Ha IIPaKkTHKe OYAET TPYAHO OIIPEACAUTH, YTO CUHTATh "AOAXHOM $op-
moit"”?. Uaens! peaeraruit Coepnrennoro Kopoaescrsa u 6piBmero Corosa Coser-
ckux CorpasucTudeckux PeclyOANK IIPEAAOKHAH 3aMeHHTb (POPMYAHPOBKY
"B AOAKHOI $popMme” popMyAHpoOBKOIt "yBepoMaeHa [...| B mucbmenHon popme'’.
Kpowme Toro, 66140 OTMEYEHO, 9TO B CTaThe 2 (b) XKenescxoit konBernuu 1927 ropa
dopMmyAarpoBKa "B AOAKHOM PpopMe” He HCIIOAB30BAHA U [IO3TOMY €€ CACAyeT UCKAIO-

YUTb U U3 MPOEKTA HOBOTO MOAOXKeHHUs >

. B xoHe4YHOM cyeTe yHOMHHAHHE O "AOAX-
HOT popMe” 6BIAO HCKAIOUEHO, IIpH 3TOM padpaborunku Hero-Hopkckoi KOHBeHIIM
He AOOABHAM HHKAKOTO AOIIOAHHTEABHOTO TPeOOBAHMS O TOM, YTO YBEAOMAEHHE

AOAXKHO OBITh COCTABAGHO B IIMCBMEHHOM HAM KaKOH-AHOO HHOM OTOBOpPEHHOM
dopme.

24. Taxum 06pa3oM, BOIIPOC O TOM, YTO CYUTATH IIPHEMAEMbIM YBEAOMACHHEM, A
4TO HAapyLIEHHEM, OCTaBAEH Ha ycMoTpeHue cyaoB’*>. Hanpumep, ®epepasbHblit cyp
IIBefillapyy OIPEAEAHA, YTO HAAAEKAIIUM YBEAOMACHUEM MOXKET CYUUTATHCS OOBIY-
HOe IIICHMO U UTO YBEAOMAEHHE He TpebyeT KaKON-AM60 KOHKPeTHOH $popMsr >,

7TTodz0mosumeavtbie mamepuars, Report by the Secretary-General, Recognition and Enforcement of Foreign
Arbitral Awards, 31 January 1956, E/2822, Annex [, p. 23.

7ITodz0mosumeavtie mamepuars, Committee on the Enforcement of International Arbitral Awards, Sixth
Meeting, E/AC.42/SR.6, p. 4.

73 [Todzomosumeavtsie mamepuarv,, Comments by Governments and Organisations on the Draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, Annex I of E/2822, p. 23.

732Albert Jan van den Berg, Summary of Court Decisions on the N.Y. Convention, 8: THE NEW YORK CONVEN-
TION OF 1958, ASA SpECIAL SERIES No. 9, para. 509 (M. Blessing ed., 1996).

733Y v. X, Federal Tribunal, Switzerland, 3 January 2006, 5P.292/200S.
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ii) Bpyuenue ysedomrenus

25. B crarbe V (1)(b) Taxke HUUETo He CKA3aHO O MOPSAKE BPYYeHHUs YBEAOM-
Aenust. TakuM 06pa3oM, HUKAKUX POPMAABHBIX TPEGOBAHUI K BPYYEHUIO YBEAOM-
sennst KonBeHnuert take He IpeAycMOTpeHO .

26. Bompoc 0 AOCTaBKe U IIOAYIEHHU YBEAOMACHUS Ha IIPAKTHKE THOKO TOAKYETCS
CyAAMH, KOTOPBbIE, KaK IIPABUAO, IPUHUMAIOT BO BHUMaHHe TIOBeACHHE CTOPOH, a He
TeXHHUYECKHMe MOMEHTHI, CBSI3aHHbIE C BPy4eHHEM YBEAOMACHHS, C IIEAbIO OL[eHKH
TOTO, 3HAAM AU MAM AOAXKHbBI OBIAM 3HATh CTOPOHBI O IPOBEACHHU apOUTPAsKHOIO
pasbupareabcTBa’>. B COOTBETCTBUM C 9TUM MOAXOAOM PasyMHAasl IIOIBITKA HCTLA
YBEAOMHTDb OTBETYMKA YIUTBIBAETCS AQKE B TOM CAydae, €CAU YBEAOMACHHE OTBET-
9HKOM IIOAyYeHO He 6biao. Hampumep, yBeaOMAeHMe, OTIIPaBAEHHOE 3aKa3HbIM
IIUCHMOM, GYAET CUMTATHCSI AOCTATOYHBIM, AQXKE €CAM AAPEcaT ero He 3abpaa’™.

27. DOABIIMHCTBO CYAOB 6e3 AUIIHero ¢$opMasu3Ma MOAXOAST K BOIIPOCY O TOM,
KeM OBIAO IIOAYIEHO yBeAOMAEHHMe. AOBOABL O TOM, YTO IIOAYYHBIIEE YBEAOMAEHIE
AWIIO He SBASIeTCS 3aKOHHBIM IIPEACTAaBUTEAEM HAM IIOAHOMOYHBIM areHTOM CTO-
POHBI CIIOpa AMOO YETKO OIPeACACHHBIM CyOBEeKTOM IIpaBa, OOBIMHO IPU3HAIOTCS
HEeCOCTOSITeABHBIMU .

iii)  Heobx0dumocmb c80eBpemMeHHO020 8pyHeHus. y8edoMAeH s

28. B crarse V (1)(b) He mpeaycMOTpeHO TPeGOBAHHS O TOM, YTO yBEAOMAEHHE
0 HasHAYeHHH apOUTPa HAM 00 APOUTPAKHOM Pa3OHPATEABCTBE AOAKHO BPYIaThCs
cBoeBpeMeHHO. DopmyanpoBKa "B AOCTaTOUHBIH  CPOK',  COAepKAIIasicst

B ctatbe 2 (b) YKenenckoit kouBennuu 1927 ropa U HAYaABHBIX BAPUAHTAX MPOEKTA

AAQHHOM CTaTbH, ObIAA MTO3AHEE MCKAIOUEHa >t

29. Kax mpaBHAO, CBOEBPEMEHHOCTb YBEAOMAEHHS TOAKYeTCS CYAAMH B Y3KOM
CMBICA€, IPU 3TOM OCHOBHOE BHMMAHHUE yAeAseTCA PaKTHIECKOM, a He pOpMaAbHOM
cropoHe peaa. Kax 6bA0 oTMeueHO BepxoBHBIM CcyaoM AWTBBL, IO3AHEE

734 Petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy S.A., Supreme Court of Justice,
Colombia, 27 July 2011, 11001-0203-000-2007-01956-00; Drummond Ltd. v. Ferrovias en Liquidacion, Ferrocariles
Nacionales de Colombia S.A. (FENOCO), Supreme Court of Justice, Colombia, 19 December 2011, 11001-0203-
000-2008-01760-00; Y v. X, Federal Tribunal, Switzerland, 3 January 2006, 5P.292/2005.

735Project XJ220 Ltd. v. Mohamed Yassin D. (Spain), Supreme Court, Spain, 1 February 2000, XXXII Y.B. Com.
ARB. 507 (2007).

73Kammergericht [KG], Germany, 17 April 2008, 20 Sch 02/08.

737Uganda Telecom Ltd. v. Hi-Tech Telecom Pty Ltd., Federal Court, Australia, 22 February 2011, NSD 171 of
2010; Koncopyuym "Kodecm unmeunupunz” (Umarus) npomus OO0 «Ipynna "Mocm"> (Poccutickas Qedepayus),
Bsrcmmit apourpaxkusiit cys Poccnitckoit Qepeparmm, 22 pespans 2005 ropa, A40-47341/03-25-179; THS'T In-
ternational Corp. v. Chengdu Hualong Auto Parts Co,, Ltd., Sichuan Higher People’s Court, China, 12 December
2003, Cheng Min Chu Zi No. 531; Altain Khuder LLC v. IMC Mining Inc., Supreme Court of Victoria, Australia,
28 January 2011, 3827 of 2010; A v. B, Federal Tribunal, Switzerland, 16 December 2011, SA_441/2011.

738TT00z0mosumeavtbie mamepuarst, Report by the Secretary General, Recognition and Enforcement of Foreign
Arbitral Awards, 31 January 1956, Annex II of E/2822, p. 19.
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YBEAOMAEHHE HeOOSI3aTeABHO SBASETCSI HEHAAACXKAIUM, €CAU Y CTOPOHBI OCTAETCS
BO3MOXXHOCTb IIPHHATH ydYacTHe B pasbupareAbcTBe’’. AHAAOIMYHBIM 06pasoM,
POCCHIICKHI CYA OIPEAEAHA, 9TO MO3AHEE YBEAOMACHHE O CAYUIAHMUSIX, H3-32 KOTO-
POro OAHA M3 CTOPOH He ycreAa 0GOPMHUTH BU3Y U He CMOIAA IIPHCYTCTBOBATh Ha
3aCeAQHMH, He SIBASETCSI HapylleHueM TPeOOBAHUS O HAAAEXKALIEM yBEAOMAEHMH,
IIOCKOABKY 3TOM CTOPOHE GBIAO 32 HECKOABKO MeCSII|eB H3BECTHO O TOM, 4TO CAyIIa-
HUA OYAYT IIPOXOAUTH B AoHAOHE™.

B. [lokasartenbCTBa TOro, 4TO CTOPOHA
"He Morna npeacTaBUTb CBOM 00bACHEHMS"

30. B crarpe V (1)(b) Tawke mpeAycMOTPeHO, 9TO CyA MOXeT OTKa3aTh B IPH3HA-
HUH ¥ IPUBEACHHUN B UCIIOAHEHHE ApOUTPAXKHOTO pelleHMUs], eCAM CTOPOHA, IIPOTUB
KOTOpPOIi BHIHECEHO AAHHOE pellleHHe, CyMeeT YCIeIHO AOKa3aTh, YTO OHA He MOTAQ
[IPEACTABUTD CBOH OODBSICHEHIS IO AEAY.

a. 3HayeHue opmynuposKu “He Mo2ia npedCmMasums CoU
0b6bscHeHuUA"

31. Ora BTOpas 3aIUTHTEAbHAs] OTOBOPKA, IIPEAYCMOTpPEHHAs CTaTbel V (1)(b),
[IOAPa3yMeBAET, YTO CTOPOHAM AOAKHA OBITH IIPEAOCTaBACHA BO3MOXKHOCTD IIPEA-
CTaBUTDb OOBSICHEHHUS II0 AeAy "' 1 9TO Y HUX AOAXKHA HMEThCSI BOBMOXKHOCTD BBICKA-
3aThCs II0 TI0BOAY MCKOBBIX TPeOOBAHMUIL, AOKA3aTEABCTB M BO3PAKEHHIL.

32. B pemenuix psapa cypoB CoepunenHbix 1IITaToB 9TO MOAOXKEHHE TOAKYeTCS
B TOM CMbICAE, YTO CTOPOHbBI AOAXKHBI HMETb BO3MOXKHOCTDH OBITb 3aCAYIIAHHBIMU
"B HAAAEXKAIMA MOMEHT U HapAexamuMm obpasom’’*.
Depepassupiv cypom IlBefirapuu, "B cuay cBoeit obmeit GOPMYAUPOBKH AQHHOE

Kak 6pA0 OTMeuyeHO

[IOAOJKEHHE OXBaThIBAaeT AI06Oe OrpaHHYeHHe IPaB CTOPOH HE3aBUCHMO OT €ro
xapakrepa. ITop Hero mOAIAAQeT, IOMUMO IPOYEro, M HapyIIeHHe IpaBa ObITh
3acaymaHHbM" 75,

7*Tusimi Corporation v. UAB "Cygnus”, Supreme Court, Lithuania, 8 September 2003, 3K-3-782/2003.

740"Aopan cneiic and kommbronuxeiiuun xordunes xopnopeiiwn” (CIIIA) npomues 3A0 "Trobaicmap — xocmudeckue
meaexommynuxayuu”, TTpesuauym Boicmero ap6urpaxsoro cyaa Poccuiickoit ®epepanun (Poccus), 20 susaps
2009 roaa, A40 31732/07-30-319.

7Cm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION para. 1698
(E. Gaillard, J. Savage eds., 1999).

"2Iran Aircraft Indus. v. Avco Corp., Courts of Appeals, Second Circuit, United States of America, 24 November
1992, 92-7217, 980 F.2d 141, 146; Karaha Bodas Co. (Cayman Islands) v. Perusahaan Pertambangan Minyak Dan
Gas Bumi Negara (Indonesia), Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 02-20042,
03-20602.

743 Chrome Resources S.A. v. Léopold Lazarus Ltd., Federal Tribunal, Switzerland, 8 February 1978, XI Y.B. Com.
ARB. 538 (1986).
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33. Ha mpakTuke Cyabl OTKA3bIBAIOT B IPU3HAHUU U IIPUBEACHUHU B HCIIOAHEHHE
apbuTpaxHbix pemenuit Ha ocuosanuu ctathi V (1)(b) B Tex cayuasx, Koraa B xoae
pasbHpaTeAbCTBA FIMEAU MECTO sIBHbIe HAPYIIEHMS MAM KOTAA TPETEHCKHM CYAOM
OBIAM AOIYIIEHBI PAAMKAABHBIE OTCTYIAEHMS OT HaAA€Kalell IIPaBOBOM IpOIie-
AYPBI, HAIIpHMep KOTA2 OAHA H3 CTOPOH ObIAQ AMIIEHA BO3MOXKHOCTH IIPEACTABUTD
CyIeCTBEHHbIE AOKA3aTEABCTBA’* AM6O 03HAKOMUTHCS C AOKA3ATEABCTBAMHU U AOBO-
AAMH, IIPEACTABACHHBIMU IIPOTHBHOM CTOPOHOM, U BBICKA3aTb IO HUM CBOHU 3aMe-

748

vyagusa' . Hampumep, OAMH Cyp yCMOTpeA HapyUIeHHe HapAeXameH IIpaBoBOM

IPOLIEAYPBI B TOM, YTO TPETEHCKHII CyA B CBOM PeIIeHHH COCAAACS HA AOKA3ATeAb-
CTBA, KOTOpPBIE PaHee CaM ke IPU3HAA HelIPUEMAEMBIMHU *°
cya HupepaaspoB ycMoTpea HapylireHIe HaAA@XKaIIlel TTPABOBOIT POLIEAYPHI B TOM,
4TO OAHOM M3 CTOPOH CIopa OBIAO OTKA3aHO B IpaBe BHICKA3ATh 3aMEYAHHUS IO
IIOBOAY AOKA3aTEABCTB U AOBOAOB IPOTHBHOM CTOPOHBI HAM IIPEACTABUTb HA HHX

cBoit oTBeT V.

. AHAAOTHYHBIM 00pa3oM,

34. BbiBoA 0O HapyIIEHHH HAAAEXKAIIEH IPABOBOM IIPOLIEAYPBI MOXKET OBITH IIPO-
AVIKTOBAH HAAWYHeM HCKAIOYHTEABHBIX obcTosireabcT. Hampumep, 8 Mraanu cya
OIIPEAEAUA, YTO CTOPOHE CIIOPa GBIAO HEAOCTATOYHO MECSYHOTO CPOKA AASI TIOAIO-
TOBKHU U IIPEACTABACHHUS OOBSICHEHHI IO ACAY C yIeTOM HEAABHO IIPOHCIIEALIETO
deMaeTpsiceHnst *.

35. DBpems mpeaCTaBAsTh OOBSCHEHHS IO AEAY A€KUT Ha CTOPOHAX CIOpa,
[09TOMy HapylleHHe He HMEeT MeCTa B TeX CAydasix, KOTAQ CTOPOHA MMeAa BO3MOJK-
HOCTb IIPEACTaBUTb OOBSICHEHNUS, OAHAKO 9TOro He cAerara’®. Cyabl 06br4HO He
YCMAaTPHBAIOT HAPYIIEHUS HAAAEKALel PABOBOM IIPOLIEAYPHI B TEX CAYYasiX, KOTAA
CTOPOHA caMa AMIIMAA ce6sl BOSMOXKHOCTH IIPEACTABUTh OOBSCHEHUs, HAIPUMEP
TeM, YTO OHa He MOIPOCHAA O MPOAAEHHH CPOKa AUGO IO MHOW IIPHYKHE He IpU-
HSIAQ YYaCTHS B apOUTpaXHOM pasbupareabcre’™’,

"Iran Aircraft Indus v. Avco Corp., Court of Appeals, Second Circuit, United States of America, 24 November
1992, 92-7217.

74SM. Adeossi v. Sonapra, Court of First Instance, Cotonou, Benin, 25 January 1994, Ordonnance No. 19/94;
Landgericht [LG] Regional Court, Bremen, Germany, 20 January 1983, 12-O-184/1981.

4. Adeossi v. Sonapra, Court of First Instance, Cotonou, Benin, 25 January 1994, Ordonnance No. 19/94.

"¥TRice Trading (Guyana) Ltd. v. Nidera Handelscompagnie BV, Court of Appeal, The Hague, Netherlands,
28 April 1998, XXIII Y.B. Com. ARs. 731 (1998).

"8 Bauer & Grobmann OHG v. Fratelli Cerrone Alfredo e Raffacle, Court of Appeal, Naples, Salerno Section,
Italy, 18 May 1982, X Y.B. Com. Ars, (1985).

"*First State Ins. Co. (United States) v. Banco de Seguros Del Estado (Uruguay), Court of Appeals, First Circuit,
United States of America, 27 June 2001, 00-2454 (254 F.3d 354); Standard Elec. Corp. v. Bridas Sociedad Anonima
Petrolera, Indus. Y Commercial, District Court, Southern District of New York, United States of America, 24 August
1990, 90 Civ. 0720 (KC); D v. Franz ], Supreme Court, Austria, 1 September 2010, 3 Ob 122/10b. Cm. Taxsxe
FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 1001-03, para. 1698
(E. Gaillard, J. Savage eds., 1999).

73°Dutch Seller v. German (E.R.) Buyer, Regional Court, Zweibrucken, Germany, 11 January 1978; Bobbie Brooks
Inc. v. Lanificio Walter Bucci s.a.s., Court of Appeal, Florence, Italy, 8 October 1977, IV Y.B. Com. ArB. 289 (1979).
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36. Mcxoas U3 Tex ke COOOpasKeHHI, OOABIIMHCTBO CYAOB KATETOPHYECKH OTKA-
3BIBAIOTCS MPU3HATD GaKT HAPYIIEHHUS B TOM CAy4ae, KOTAQ CTOPOHBI He IIPUHUMAIOT
Mep AASL HCIIPaBA€HIS COOCTBEHHBIX yIIyIeHuit. Tak, ATIeAASIIHOHHBII CYA IIEPBOTO
oxpyra CoepnHenHbIX I1ITaTOB OTKAOHHA AOBOA O HApYIIEHHH HaAAeXaIeil Ipa-
BOBOM IPOIIEAYPbI, KOTAQ OAHA M3 CTOPOH 3asBHAQ, YTO €€ aABOKAT He IIPEACTABHA
ee HHTepeCchl AOAKHBIM 00pasoM. Cya cduea, 9TO 9TO YIIylieHHe IPOU3OLIAO [0 BUHE
ee COOCTBEHHBIX IPEACTaBHUTeAeN ', APYroil aMepHKAHCKUI CyA OIPEAEAUA, UTO
HapyLIeHUs. HAAAEKAIIlell [IPaBOBOM IIPOIIeAypPHl He OBIAO, KOTAQ OAHA M3 CTOPOH
IT0KAAOBAAACH Ha 9KCIIEPTA, HA3HAYEHHOTO TPETEHCKUM CYAOM, TOCKOABKY 3Ta CTO-
poHa paHee He BbICKa3bIBaAa BO3PA’KEHUI T10 TOBOAY Ha3HAYEHHUSI AAHHOT'O 9KCIepTa

U He 3aIIpallFBaAd KOIUH €ro 3aKAIYeHHUs

. MITaabsHCKHI Cyp OIIPEAEAMA, YTO
B crarbe V (1)(b) peup uAeT O "HEBO3SMOXHOCTH TPEACTABUTH CBOH OObSCHEHHS,
a He O TPYAHOCTH NPEACTaBAEHHs CBOEro co6CTBeHHOTO Aeaa'’”*’. AHaAOTMYHBIM
06pasoM, mBeHIAPCKUIl CYA TIPHIIEA K BBIBOAY, YTO Y CTOPOHDI CIIOpa 6BIAO AOCTa-
TOYHO BO3MOXKHOCTEil TPEACTABHTh OOBACHEHUS MO AGAY B CHTYAIlHH, KOTAQ ee
AABOKAT yIeA B OTCTAaBKY, 2 HOBOTO HazHaueHO He 6b120. Cya cuea, 4TO ¥ CTOPOHbI

OBIAO BpeMs Ha3HAYUTh HOBOTO AABOKATa, OAHAKO OHA 9TOTO He caeAara’™*,

b. [llpaso mpemelickux cydos no csoemy ycMOMpeHu
onpedename NOpA00K U KOHMPOUPOBAMb X00
apbumpaxHo2o pazbupamesnbcmsa

37. Cypamu HEHM3MEHHO ITOAYePKHBAAOCD, YTO CTOPOHBI HE CMOTYT IOAB30BAaThCS
samurHTeAbHbiME oroBopkamu ctathu V (1)(b), ecan y HUX 6blAa BOBMOKHOCTD
HCIIPaBUTh OMMOKU AU IPOLIEAyPHBIE VIIYINEHIS, OAHAKO OHH HE CAEAAAH JTOTO.
Kpowme Toro, ¢ yueToMm Ayxa u HanpasaeHHOCTH Hpto-Vlopkckoit KOHBEeHIHH, KOTO-
past mpU3BaHA CIIOCOGCTBOBATH IPUBEACHHUIO B HCIIOAHEHHE apOUTPaKHBIX pelle-
HUI, OOABIINHCTBOM CYAOB YUUTBIBAETCS TOT $AKT, YTO TPETEHCKUE CYABI 00AAAAIOT
IMUPOKUMU AWCKPEITMOHHBIMM ITOAHOMOYMAMH B BOIIPOCAX OPraHHM3AIUM U KOH-
TPOAS 32 XOAOM apOUTPAKHOTO Pa3OUpPaTEAbCTBA.

38.  Cyabl IPU3HAIOT 32 TPETEHCKIMHU CyAAMHU 3HAYHTEABHYIO CBOOOAY B BOIIPOCAX
OIpeAeAeHHs IIPOLIEAY PHBIX IIPABHA M KOHTPOAS 3 HX cobAroaeHrem >, Hampumep,

7S First State Ins. Co. (United States) v. Banco de Seguros Del Estado (Uruguay), Court of Appeals, First Circuit,
United States of America, 27 June 2001, 00-2454 (254 F.3d 354).

7$2Standard Elec. Corp. v. Bridas Sociedad Anonima Petrolera, Indus. Y Commercial, District Court, Southern
District of New York, United States of America, 24 August 1990, 90 Civ. 0720 (KC).

733De Maio Giuseppe e Fratelli snc v. Interskins Ltd., Court of Cassation, Italy, 21 January 2000, 671, XXVII Y.B.
Conm. ARB. 492 (2002).

734X .Y, Camera di esecuzione e fallimenti del Tribunale d’appello, Repubblica e Cantone Ticino, Switzerland,
7 August 1995, 14.9400021.

7330berlandesgericht [OLG], Celle, Germany, 31 May 2007, 8 Sch 06/06; Century Indemnity Company, et al.
v. Axa Belgium (f/k/a Royale Belge Incendie Reassurance), District Court, Southern District of New York, United
States of America, 24 September 2012, 11 Civ. 7263 (JMF); Compagnie des Bauxites de Guinee v. Hammermills,
Inc., District Court, District of Columbia, United States of America, 29 May 1992, 90-0169.
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B I'epMaHuu cys He yCMOTpeA HApyIIeHMS HapAeXKaljeil IPAaBOBON IIPOIIEAYPHI B
TOM, YTO TPETENCKHUIl CYA OTKA3aA B IPOChOE O IPEACTABACHHUM AOKA3aTEAbCTB .
B Coepnnennbix [1ITaTax okpyXHOH Cyp 0xkHOro oKkpyra mrara Hpio-Hopxk Takxke
He YCMOTpeA HapyLIeHHUSI B TOM, YTO TPETeHCKHUIL CYA B IOCAEAHUI MOMEHT HACTOSIA
Ha [IPOBEACHUH apOUTPAKHOTO Pa3bUpaTeAbCTBa B cOOTBeTCTBUM C PepepaAbHBIMU
IpaBHAAMH TpaxxaaHckoro cypompoussopctBa Coepunennsix Ilratos. Cya cuea,
9TO apOUTPHI 06AAAAIOT GOABIION CBOOOAON B OIPEACACHUH MOPSAKA apOUTpax-
HOTO pa30HpaTeAbCTBa U YTO OHU He CTOABKO IpuMeHsAun PepepabHble IIpaBHAA
IPAKAAHCKOTO  CYAOIPOM3BOACTBA, CKOABKO ITOAB30OBAAMCH HMH B KaueCTBe
opueHTHpa’’.

39. Cyaamu BBICKA3bIBAAOCH MHEHHE, YTO NPABUAQ, IIPHMeHsSIeMble TPeTeHCKUMU
CyAaMH, He0053aTeAbHO AOASKHBI COOTBETCTBOBATh KPUTEPHAM HaAAeKAIIIeH IPaBo-
BOI IIPOLIEAYPBI, IIPEAYCMOTPEHHBIM BHYTPEHHHM 3aKOHOAATEABCTBOM **, Tak, cya
I'epMaHnH He YCMOTpeA HapyIIeHUs HaAAEKaIIen HpaBOBoﬁ MPOILEAYPBI B TOM, YTO
TPETENCKUM CYA PEIIHA HE IPOBOAUTD CAYITAHHH, IIOCKOABKY 9TO PEIleHHE He BhIXO-
AMIAO 32 PAMKH €TI0 AUCKPEIIMOHHBIX TIOAHOMOYMH M He IIPOTHBOPEYHAO apOUTpasK-
HOMy peraaMeHTy’>. AHAAOTHMYHBIM OOpa3oM, MIBEMIAPCKUI Cyp CdeA, UTO
TpeTeicKuil Cyp OBbIA BIpaBe MO COOCTBEHHOMY YCMOTPEHMIO IIPOKOHCYABTHPO-
BaThCSl C OTPACAEBBIM CIIEIJMAAMCTOM 6e3 BeAOMa OAHOM M3 CTOPOH CIIOpa, M Ha
9TOM OCHOBAaHHH IIOATBEPAMA IIPU3HAHNWE U IIPUBEACHHNE B MCIIOAHEHHE ap6nTpa>1<-
Horo peutenus’®
QopHHA ompepeAMA, YTO B paMKaX apOUTPaKHOTO NMPOHM3BOACTBA HE AEHCTBYeT
TpeboBaHMe O PACKPHITHH CBEACHMH U UTO HEPACKPhITHE CBEACHHUI HUKAK He BAMSET
Ha BO3MOXKHOCTb CTOPOH IPEACTaBUTb 0ObsicHeHus 10 Aeay’s'. B CoepnneHHbIX

IITaTax ameAASITMOHHBIM CYA ISTOTO OKPYTa TAKXe YAOBACTBOPHA XOAATANCTBO O

. AMepHuKaHCKUH OKpYykHOH cyp CesepHoro okpyra mrara Kaau-

[PU3HAHUY U IPHUBEACHUM B HCIIOAHEHHe apOUTPAKHOIO pPelLIeHHs B CHTYALUH,
KOTAQ TPETeHCKHUIL CYA OTKa3aA B XOAATACTBE O IPOAOAKEHUN PasbUpaTeAbCTBa U
PACKPBITHH AOTIOAHUTEABHBIX CBEAEHHI, COYTSI, YTO Y CTOPOH YiKe OBIAO AOCTATOYHO
BO3MOXKHOCTEH1 [IPEACTABUTD CBOU O6DbsICHEHHS .

7$%Oberlandesgericht [OLG], Celle, Germany, 31 May 2007, 8 Sch 06/06.

7S7Century Indemnity Company, et al. v. Axa Belgium (f/k/a Royale Belge Incendie Reassurance), District Court,
Southern District of New York, United States of America, 24 September 2012, 11 Civ. 7263 (JMF).

7*8Hanseatisches Oberlandesgericht [OLG], Hamburg, Germany, 30 July 1998, 6 Sch 3/98; X S.A. v. Y Ltd,,
Federal Tribunal, Switzerland, 8 February 1978, P.217/76; L Ltd. v. C S.A. (GE), Court of Justice, Geneva,
Switzerland, 17 September 1976, 549.

7*Hanseatisches Oberlandesgericht [OLG], Hamburg, Germany, 30 July 1998, 6 Sch 3/98.

760X S.A. v. Y Ltd., Federal Tribunal, Switzerland, 8 February 1978, P217/76; L Ltd. v. C S.A. (GE), Court of
Justice, Geneva, Switzerland, 17 September 1976, 549.

761 Anthony N. LaPine v. Kyosera Corporation, District Court, Northern District of California, United States of
America, 22 May 2008, C 07-06132 MHP.

72Karaha Bodas Co. (Cayman Islands) v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia),
Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 02-20042, 03-20602.
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40. CypaMu TaxoKe BBICKA3BIBAAOCH MHEHIe, UTO TPETEHCKHI CyA He 00si3aH pac-
CMaTpUBATh BCe CIIOPHBIE BOIIPOCHI, [IOAHATbIE CTOPOHAMH'®, a TakKe He 06s3aH
AETaABHO MOTHBUPOBATh CBOM pelneHus **. 3a TpeTelCKIMI CyAAMHU Tak)Ke IPU3Ha-
eTcst IPaBo NepeOPMyAUpPOBATH BOIIPOCHL, IIPEACTABACHHbIE CTOPOHAMH’®.

41. Tperefickue CyAbl BIIpaBe IO COOCTBEHHOMY YCMOTPEHHIO OIIPEAEASTD, YTO
HYXXHO AASI TOTO, YTOOBI CTOPOHbI MOTAU IIPEACTABUTD OOBSCHEHMS IO AEAy, IpH

9TOM GOABIIMHCTBO CYAOB AMOHCTPHPYIOT, 4TO 3d TPETENCKUMHU CYAAMH OOBIMHO

766

npusHaercs 6oabinast cBobopa B saanHOM Borpoce’*. Hanpumep, ITaprkckuit area-

ASILIUOHHBIA CYA PEIIUA YTBEPAUTD TIOCTAHOBAEHHE O NPU3HAHUM U IPUBEACHHU B
HCIIOAHEHHEe apOUTPa’KHOTO pelleHHs, HeCMOTPSI Ha XKaA00y OAHOF M3 CTOPOH Ha
TO, 4TO el He OBIAM IIPEAOCTABACHBI AOKYMEHTBI, HCIIOAb30OBABIINECS dKCIIEPTOM,

IIOCKOADBKY HH TPETeﬁCKHﬂ CYyA, HHA BO3pa’kaBlllas CTOpOHA Ha 9TH AOKYMEHTDI HE

767

ccpiaaancy’”. AnasorudusiM 06pa3oM, BepxoBHbIit cys ABCTpUM OTKAOHHA XOAQ-

TaMCTBO O HAPYUIEHWH HAAAEXKAIIeH IPABOBOM MPOILEAYPBI, KOTAA OAHA M3 CTOPOH
YTBEP)KAAAQ, UTO TPETeHCKMI CyA M3ydHMA He BCe (aKThl U OTKAOHMA HEKOTOpbIe
AOKAa3aTEeAbCTBA, ITOCKOABKY Y 9TOM CTOPOHBI BCE€ paBHO HMMeAACh BO3MOXXHOCTDb
[PEACTABUTD OODBSICHEHHS 11O AeAy ™.

C. Y3xkoe monkosaHue opmynuposku “He mozna npedcmasums
c80U 06bACHEHUS"

i)  Ilpucymcmeue cmopon u ceudemeneil

42. B pemenusx psina cya0B $OPMYAUPOBKA "He MOTAA ITPEACTABHTb CBOH O0Bsic-
HEHUS' TOAKYeTCS B Y3KOM CMbICA€ KAK HEBO3MOXXHOCTD IIPUCYTCTBOBATH HA PasOu-
PaTeAbCTBE MAM CAYMIAHUSX ®.

7¢3Budejovicky Budvar, N.P. v. Czech Beer Importers, Inc., District Court, District of Connecticut, United States of
America, 10 July 2006, 1246 (JBA); Oberlandesgericht [OLG] Frankfurt, Germany, 27 August 2009, 26 SchH 03/09.

7%4Gas Natural Aprovisionamientos SDG S.A. v. Atlantic LNG Company of Trinidad and Tobago, District Court,
Southern District of New York, United States of America, 16 September 2008, 08 Civ. 1109 (DLC); Oberland-
esgericht [OLG], Frankfurt, Germany, 27 August 2009, 26 SchH 03/09.

"Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d'Investissements, Court of
Appeal, Brussels, Belgium, 24 January 1997, XXII Y.B. Com. ArB. 643 (1997).

768Société Unichips Finanziaria SPA et Société Unichips International BV v. Consorts Gesnouin, Court of Appeal,
Paris, France, 12 February 1993, 92-14017; Oberlandesgericht [OLG], Munich, Germany, 14 November 2011,
34, Sch 10/11; Bundesgerichtshof [BGH], Germany, 14 April 1988, III ZR 12/87; Ministry of Defense & Support
for the Armed Forces of Iran v. Cubic Defense Systems, Inc., District Court, Southern District of California, United
States of America, 7 December 1998, 98-1165-B; Austria C v. Vladimir Z, Supreme Court, Austria, 31 March
2005, XXXI Y.B. Com. ARB. 583 (2006).

77Société Unichips Finanziaria SPA et Société Unichips International BV v. Consorts Gesnouin, Court of Appeal,
Paris, France, 12 February 1993, 92-14017.

78 Austria C v. Dr. Vladimir Z, Supreme Court, Austria, 31 March 2005, XXXI Y.B. Com. ArB. 583 (2006).

7%Ukraine Kryukovskiy Car Building Works v. Shenyang Changcheng Economic and Trade Company, Shenyang
Intermediate People’s Court, China, 22 April 2003, Shen Min Zi No. 16; Oberlandesgericht [OLG], Diisseldorf,
Germany, 15 December 2009, I-4 Sch 10/09; Geotech Lizenz A.G. v. Evergreen Systems, Inc., District Court, Eastern
District of New York, United States of America, 27 October 1988, CV 88-1406 (697 F. Supp 1248 (E.D.N.Y. 1988)).
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43. Tax, B KuTae cyp He ycMOTpeA HapyIIeHHs HapAeKalel TPaBoBOM IPOIeAyPbI
B TOM, 4TO OAHA U3 CTOPOH CIIOpa, He MMesl BO3MOXXHOCTH IMPUCYTCTBOBATh HA pas3-

OHMpaTeAbCTBe, HAIPABHAA CBOM BO3PAXKEHI B IIUChMe’

. ApyruMm IpuMepoM MOXKeT
CAY)KHUTb pellleHHe TepPMAHCKOTO CYAQ, KOTOPBIN OLPEACAUA, YTO HAAAEKAIIAS IIpa-
BOBasI IIPOLieAypa He OblAa HapylleHa, HECMOTPsI Ha TO YTO XOAATafCTBYIOIasl CTO-
pOHa He CMOIAA IPHCYTCTBOBATb HA CAYINAHMSX, TaK Kak, [0 MHEHHIO CyAd, 9Ta
CTOPOHA MOTAA HAIPaBUTh BMeCTO cebs mpeacrasureast’”'. B Coepnnennpix IIlrarax
AMEAASIIIOHHBIIA CYA ILITOTO OKPYra TAKKe He YCMOTPEA HAPYLIEHHs HaAAeKallel
IIPaBOBO IIPOLIEAYPHL B TOM, YTO OAHA U3 CTOPOH, IIO €e YTBEPIKAEHHIO, He CMOTAQ
[IPEACTABHUTb OOBSICHEHIII IO AEAy, TaK KaK He MOIAA IIPHCYTCTBOBATh Ha pasbupa-
TEABCTBE M3 ONACeHUil apecTa. Ha aTOT AOBOA CYA 3aMeTHA, YTO y4YacTue B CAyIIA-
HISIX HeoOsA3aTeAbHO IIpeaniosaraeT $pusMueckoe IMPUCYTCTBHE U YTO 9Ta CTOPOHA
MOTAQ HATIPABUTb HA CAYLIAHUS CBOETO MPEACTABUTEAS. AUOO YIACTBOBATD B HUX AVC-
TaHIMOHHO ">, AHAAOTHYHBIM 06pasoM, B ABcTpasnu BepxoBHslit cyp mrara Bukro-
pUSL OIIPeAEANA, UTO AQXKE €CAM CTOPOHA CIOpa He MOTAQ CaMa IIPEACTABHTb
obbscHenus mo Aeay, To Tpebosarus ctatb V (1)(b) SBASIOTCS BHIIOAHEHHBIMY,
€CAU TaKye OODbsICHEHHUS BMECTO Hee IPEACTABHAQA CBSI3AHHAS C Hell CTpyKTypa’”.

44. B Coeannenspix IlITaTax cyabl TakKe IPUAEPKUBAIOTCS Y3KOTO TOAKOBAHUS,
KOTAQ pedb MAET O IIPUCYTCTBHU IPEACTABUTEAS] OAHON U3 cTopoH’ . Tak, amepu-
KAHCKHUIL CYA He YyCMOTpeA HapyILIEHHs B TOM, YTO TPETeHCKHIL CyA OTKA3aACs Iepe-
HECTH CPOK Pa3OHpaTeAbCTBA U3-3a TOTO, YTO AUPEKTOP OAHOI U3 CTOPOH He MOT
HPUCYTCTBOBATh Ha Pa30HpPaTEAbCTBE [0 COCTOSIHHIO 3A0POBbsI .

45. Kpome TOr0, B psipe PelIeHMI aMepUKAHCKIX CYAOB OIIPEAEACHO, YTO HEBO3-
MOXHOCTh OPTaHM30BaTh NePEKPECTHBII ONPOC HAM MPEACTABUTD CBUAETEAEH ele
He O3HAYaeT HAPyWIEHUsS MPUMEHUTEABHO K BO3MOXXHOCTH CTOPOH IPEACTABHTD
06bsicHeHus IO Aeay’S.

770Ukraine Kryukovskiy Car Building Works v. Shenyang Changcheng Economic and Trade Company, Shenyang
Intermediate People’s Court, China, 22 April 2003, Shen Min Zi No. 16.

7'Oberlandesgericht [OLG], Karlsruhe, Germany, 27 March 2006, 9 Sch 02/05.

7 Consorcio Rive S.A. de CV. (Mexico) v. Briggs of Cancun, Inc. (United States), Court of Appeals, Fifth Circuit,
United States of America, 26 November 2003, 01-30553.

77 Altain Khuder LLC v. IMC Mining Inc., Supreme Court of Victoria, Australia, 28 January 2011, 3827 of 2010.

""*Tiangsu Changlong Chemicals Co. (China) v. Burlington Bio-Medical & Scientific Corp. (United States), District
Court, Eastern District of New York, United States of America, 22 November 2005, CV 05-2082; Budejovicky
Budvar, N.P. v. Czech Beer Importers, Inc., District Court, District of Connecticut, 10 July 2006, 1246 (JBA).

775China National Building Material Investment Co. Ltd. v. BNK International LLC, District Court, Western
District of Texas, Austin Division, United States of America, 3 December 2009, A-09-CA-488-SS.

77Generica Ltd. v. Pharma Basics, Inc, Court of Appeals, Seventh Circuit, United States of America,
29 September 1997, 96-4004; Parsons & Whittemore Overseas Co. v. Société Generale de L'Industrie du Papier
(RAKTA), Court of Appeals, Second Circuit, United States of America, 23 December 1974, 74-1642, 74-1676;
Sonera Holdings BV. v. Cukurova Holding A.S., District Court, Southern District of New York, United States of
America, 10 September 2012, 11 Civ. 8909 (DLC); Agility Public Warehousing CO. K.S.C., Professional Contract
Administrators, Inc. v. Supreme Foodservice GMBH, Court of Appeals, Second Circuit, United States of America,
6 September 2012, 11-5201-CV; Phoenix Aktiengesellschaft v. Ecoplas, Inc.,, Court of Appeals, Second Circuit,
United States of America, 10 December 2004, 03-9000; Dalmine S.p.A. v. M. & M. Sheet Metal Forming Machinery
A.G., Court of Cassation, Italy, 23 April 1997, 10229, XXIV Y.B. Com. ARrB. 709 (1999).
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i) Ssvik apbumparcrozo pasbupameicmea

46. Apry™meHTBl O TOM, YTO BO3MOXHOCTb KAKOHM-AHOO CTOPOHBI IIPEACTABHTH
O0'BSICHEHHS TIO AeAy ObIAA OTpaHMYEHHA U3-32 A3bIKA APOUTPAXKHOTO Pa3bHUpaTeAs-
CTBa, OOBIYHO IIPUSHAIOTCS HECOCTOSITEABHBIME /.

47. DBOABIIMHCTBO CYAOB PacCMATpPUBAIOT BOIPOC O A3BIKE, HCIIOAb30BABIIEMCS B
XOA€ PasOHpaTeAbCTBa, IIPU OLieHKe BO3MOXKHBIX HAPYIIEHWI HapAeXKaljeil [IpaBo-
Boi1 mporeaypsl. Tax, BepxosHbiil cyp Vicrmannn He ycMOTpeA HapylIeHHs HapAe-
JKaljeil IPaBOBOM IPOIIEAYPBI, KOTAQ OAHA M3 CTOPOH IOXKAaAOBAaAach Ha TO, YTO
Pa3OHpaTeAbCTBO BEAOCDH IIO-AHTAMFCKH, OTMETHUB, YTO AHTAMICKHIL SI3BIK SIBASETCS
OOLIEIPUHSTHIM B Chepe MeKXAYHAPOAHOI ToproBan’ . B Tepmaruu cya He ycmo-
TpeA HAPYLIEHUS B TOM, YTO Pa30HPATEeAbCTBO U IIEPEINCKA BEAUCh HA PYCCKOM
S3bIKE, TOTAQ KaK OTBETUYMK MM He BAAAEA, TIPU 3TOM CYA OTMETHA, YTO OTBETYMK

ObIA 00s13aH HalTU cebe mepeBoAYnKa’”.

48. Hexoropsie CyAbl INPUHHMAIOT BO BHHMaHHE apOMTpPaXHOE coraaureHuie’*

' IIpu ompeaeAeHHH SI3bIKA, BBIOPAH-

AM60 IpHMeHHMbIe IPOLeAypHbIe IpaBHAa’
HOTO CTOPOHAMI, M HEOXOTHO OTKA3BIBAIOT B IIPUBEACHHM B HCIIOAHEHHE B TeX
CAy4YasiX, KOTAQ CTOPOHBI paHee AOTOBOPHAHCH O SI3bIKe apOUTpaXHOro pasbupa-
TEABCTBA, AAKE ECAU 9TO BIIOCAEACTBUH co3paeT Ipobaemsl. Hanpumep, Bepxosusiit
cya Koaym6uun yAOBA€TBOPHA XOAATAICTBO O NPU3HAHUM M IIPUBEACHUU B HCIIOA-
HeHMe apOUTPaXHOTO PeLIeHHs], HECMOTPs. Ha 3asiBACHHE BO3PAXKABILEHN CTOPOHHBI,
9TO OHA He MOTAQ ITO3BOAUTH cebe HAHATDH IIePeBOAIMKA U He IIOHHMAAA SI3bIKA, HA

KOTOPOM BeAOCH pasbupareAbcTBO’®,

C. [pouepypHble NPenAaTCTBUSA, 3aTPyAHAOLME
[oKa3biBaHMe takTa HapyweHusa ctaten V (1)(b)

a. TpebosaHue 06 onpedesawueM 3HaYeHUU HAPYUWeHUS
0117 ucxooda desa

49. Hepeako cyabl TpeOyIOT, 4TOOBI CTOPOHDI, BO3PAXKAOIIUE IPOTUB IPHBEAE-
HHUS B HCIOAHeHMe apbuTpakHOro pemenus Ha ocHosammu crateu V (1)(b),

" Kastrup Trae-Aluvinduet A/S (Denmark) v. Aluwood Concepts Ltd. (Ireland), High Court, Ireland,
13 November 2009, 2009 169 MCA, XXXV Y.B. Com. ARB. 404 (2009).

778Precious Stones Shipping Limited (Thailand) v. Querqus Alimentaria S.L. (Spain), Supreme Court, Spain,
28 November 2000, 2658 of 1999, XXXII Y.B. Com. ARB. 540 (2007).

77°Oberlandesgericht [OLG], Celle, Germany, 2 October 2001, 8 Sch 3/01.

780petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy S.A., Supreme Court of Justice,
Colombia, 27 July 2011, 11001-0203-000-2007-01956-00; K (Ukraine) v. F AG (Austria), Supreme Court, Austria,
23 October 2007, XXXIII Y.B. Com. ARB. 354 (2008).

7810berlandesgericht [OLG], Munich, Germany, 22 June 2009, 34 Sch 26/08.

782 Petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy S.A., Supreme Court of Justice,
Colombia, 27 July 2011, 11001-0203-000-2007-01956-00.
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AOKa3aAM He TOABKO (QaKT HapyIIeHHUs HapAeXKalleH IPaBoBOH IPOLieAyPbl, HO H TO,
783

9TO MCXOA A€Ad OBIA OBI HIHBIM, €CAH ObI HApPYIIEHHS He IIPOU30IIAO
S0. B HepaBHeM pelleHMH TIepMAHCKUIl PErHMOHAABHBI CyA 6OAee BBICOKOIM
MHCTaHIIIHU OIPEAEAHA, YTO He UMEAOCH IIPHYHH AASL OTKA32 B PHBEACHHUU B UCIIOA-
HeHUe apOUTPAXHOIO PelleHNs] B CAydae MPOBEAEHUS CAYLIAHWI B CBS3H C Hapy-
menueM mpasa Ha ocHosanuu crateu V (1)(b), mockoabky yTBepAeHuE O
HEHAAAEXKAIIIeM YBEAOMAEHUH MOKYIIATEAS] O COBAAHHHU TPETEHCKOTO CYAd He HMEAO
3HAYEHMs, TAK KaK IIOKYIaTeAb He CMOTI AOKA3aTb, YTO B CAy4ae, eCAH Obl OH ObIA
HAAAEXKAIUM 00pa3oM YBEAOMAEH O CO3AAHHH TPETENCKOTO CYAQ, OH ObI CMOT IIPeA-
CTaBUTb AOIIOAHHTEAbHbBIE BO3paxkeHHs B CBOIO 3amuTy . Cyp cAepOBaA TOM e
AOTHKE U HPI/I paCCMOTpeHI/II/I 3asIBACHM ITIOKYIIATE€Asl O TOM, YTO OH HE 6bIA AOAK-
HBIM 00pa3oM H3BeIleH O IPoBeAeHNH CAymaHui. Kak ykasaA pernoHaABHBIA CyA
6oAee BbICOKOF MHCTAHIIMH, HAPYIIEHHeE TIPaBa OBITh 3aCAYIIAHHBIM MOXKET CAYXKHTb
OCHOBAaHHEM AASI OTKa3a B IIPHBEACHHH B UCIIOAHEHHE TOABKO B TOM CAyYae, ECAH
TaKOe HapyIleHHue PeaAbHO [IOMEIIAAO OAHOM U3 CTOPOH 3asIBUTh CBOM TPebOBAHMS
U BO3P)XEHUSI 110 MCKY. BbIA CA€AQH BBIBOA, YTO B AQHHOM CAyYae [IOKYIIATEAb 3HAA
06 apOUTPasKHOM pas3OHpPaTEABCTBE U MOT IIPEACTABHUTD BO3PAXKEHISI B CBOIO 3alIIUTY,

OAHAKO 3TOTO He cAaeAan’s.

b. Omka3 om npasa

S1.  Kak mpaBuAO, IPHMEHHUTEABHO K OTKa3y OT MPaBa CCBIAATHCSA HA HAPYIIEHHS
HaAAEXalllel TIPaBoBOit MporeAypsl coraacHo crarbe V (1)(b) moryr 6wITh ycTa-
HOBAEHbI OTPAaHMYEHHL.

52. B psiae CyAeOHBIX pelIeHHMIT BBICKA3BIBAETCS MHEHHE, YTO CTOPOHBI AOAXKHBI
CBOEBPEMEHHO 3asBASTb BO3PaXKEHHS B OTHOLICHHH AIOOBIX HAPYIIEHHI HaAAEKA-
Ijel IpaBOBOM IPOIEAY B, 2 He AOKHMAAThCA HavaAa MCIIOAHUTEABHOTO IIPOU3BOA-
CTBa, NpEeXAe YeM BIepBble IIOAHMMATh 3TOT Bompoc. Cyabl HEOAHOKpPATHO
OTKA3bIBAAMCh ITIPU3HATh (PaKT HAPyLIEHHS HaAAeXKalleil MPaBOBOHM IPOLieAypHI
coraacuo cratbe V (1)(b) B Tex cAyuasx, KOTAQ CTOPOHbBI SKAQAH 3aBepIICHHS
apOUTPaXKHOTO Pa3bMpPATeAbCTBA M AHMIIb 3aTeM BIEPBble IIOAHHMAAH BOIIPOC O

"83Firm P v. Firm F, Oberlandesgericht [OLG], Hamburg, Germany, 3 April 1975, II Y.B. Com. ARrs. 241
(1977); German (ER.) charterer v. Romanian shipowner, Bundesgerichtshof [BGH], Germany, 15 May 1986, XII
Y.B. CoM. ARB. 489 (1987); Seller v. Buyer, Bundesgerichtshof [BGH], Germany, 26 April 1990, XXI Y.B. Com.
ARB. 532 (1996); Manufacturer (Slovenia) v. Exclusive Distributor (Germany), Oberlandesgericht [OLG], Schleswig,
Germany, 24 June 1999, 16 SchH 01/99; Buyer v. Seller, Oberlandesgericht [OLG], Frankfurt, Germany, 27 August
2009, 26 SchH 03/09, XXXV Y.B. Com. ARrB. 377 (2010); Apex Tech Investment Ltd. (China) v. Chuang’s Devel-
opment (China) Ltd., Court of Appeal, Hong Kong, 15 March 1996, CACV000231/199S; Polytek Engineering
Company Limited v. Hebei Import & Export Corporation, High Court of the Hong Kong Special Administrative
Region, Court of Appeal, Hong Kong, 16 January 1998, 116 of 1997; Oberlandesgericht [OLG], Frankfurt,
Germany, 18 October 2007, 26 Sch 1/07.

7840Oberlandesgericht [OLG], Frankfurt, Germany, 18 October 2007, 26 Sch 1/07.

785 Ibid.
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HapyUIEHHH HapAeXKalell PaBoBoil Mporeaypbl’*. Tak, KOraa Ha oTarme HCIIOAHH-
TEABHOTO IIPOU3BOACTBA OAHA U3 CTOPOH 3asBHAQ BO3PAXKEHHE O TOM, YTO OAUH U3
apOUTpPOB paHee BBICTYIIAA IKCIIEPTOM IIO CMEKHOMY AeAy, Ilaprokckuil ameaast-
LIMOHHBII CyA OTMETHA, YTO 3TOM CTOPOHE CAEAOBAAO BO3PA3UTh IPOTHUB Ha3Hade-
HUS apbuTpa BO BpeMs apOUTPaXHOro pasbuparesbcrsa’™’
30M, FePMAHCKUI CyA OTKA3aACS IPU3HATH GaKT HapyLIEHHs, KOTAQ OAHA M3 CTOPOH

. AHasormyHbIM 06pa-

3a5IBHIAQ, YTO He ObIAQ CBOEBPEMEHHO YBEAOMAEHA O BCTPEUHBIX TPeOGOBAHISX IIPO-
TUBHO¥ CTOPOHBI, TaK KaK, [I0 MHEHHIO CYAQ, 9Ta CTOPOHA He 3asBHAA BO3PAKEHHI
BOBpeMsi — B XOA€ apOUTpakHOrO pasbupareabcrsa’™. Kak 6bIA0 OTMEUEHO MHAMI-
CKHM CYAOM, "€CAM IIOCA€ IIOAYYEHUSI IPEABAPUTEABHOIO apOUTPAXKHOIO pelleHust
OTBETYHK €I0 HE OCHOPI/IA, TO OH BIIOCACACTBHUHU HE AOA’KEH BUHUTDH B CBOeNn OH.[I/I6Ke
apburpos"’®.

53.  Xors B crarbe V (1)(b) He ymoMuHaeTcst 0 BOSMOKHOCTHU 336AaroBpeMeHHO

OTKAa3aTbCs OT IIPaBa CChIAATDHCA Ha 9Ty CTATbhIO, FEPMAaHCKHE CYADBI AOITYCKAaIOT BO3-

790

MOJXHOCTb OTKa3a OT CO6AIOA€HI/[$I OTAEABHBIX IIPOLIEAYP HAH CPOKOB'™, HO HE OT

CobAIOAEHNS TPeOOBAHMI HaAAXKAI e IIPABOBOM IIPOLIEAYPbI B LeAOM .

786 A0 Techsnabexport v. Globe Nuclear Services and Supply GNSS Lmt., Court of Appeals, Fourth Circuit, United
States of America, 15 December 2010, 09-2064; Hanseatisches Oberlandesgericht [OLG], Germany, 26 January
1989, 6 U 71/88; Standard Elec. Corp. v. Bridas Sociedad Anonima Petrolera, Indus. Y Commercial, District Court,
Southern District of New York, United States of America, 24 August 1990, 90 Civ. 0720 (KC); Oberlandesgericht
[OLG], Hamm, Germany, 2 November 1983, 20 U 57/83; Consultant company (United Kingdom) v. Painting
contractors (Germany), Oberlandesgericht [OLG], Munich, Germany, 28 November 2005, XXXI Y.B. Com. ARB.
722 (2006); Oberlandesgericht [OLG], Karlsruhe, Germany, 27 March 2006, 9 Sch 02/0S, XXXII Y.B. Com.
ARB. 342 (2007); Shenzhen Nan Da Industrial and Trade United Co. Ltd. v. FM International Ltd., High Court,
Supreme Court, Hong Kong, 2 March 1992, MP 12492.

787Compagnie Francaise d’études et de construction Technip (Technip) v. Entreprise nationale des engrais et des
produits phyosanitaires (Asmidal), Court of Appeal, Paris, France, 2 April 1998, 97/6929.

7%8Hanseatisches Oberlandesgericht [OLG], Germany, 26 January 1989, 6 U 71/88.

789 Glencore Grain Rotterdam BV. v. Shivnath Rai Harnarain, High Court, Delhi, India, 27 November 2008.

79°K Trading Company (Syria) v. Bayerischen Motoren Werke AG (Germany), Bayerisches Oberstes Landesgericht
[BayObLG], Germany, 23 September 2004, 4Z Sch 05-04, XXX Y.B. Com. ArB. 568 (2005).

"'Danish Buyer v. German (ER.) Seller, Oberlandesgericht, K&ln, Germany, 10 June 1976, IV Y.B. CoM. ARB.
256 (1979).



Cratba V (1) (c)

1. B mpusHaHMM U TpUBEAGHMU B HCIIOAHEHME ap6HTpa>KHor0 peleHms
MOXXeT OBITh OTKa3aHO II0 IPOCbOe TOI CTOPOHBI, IIPOTUB KOTOPOH OHO
HAIpaBA€HO, TOABKO €CAM 9Ta CTOPOHA IPEACTABUT KOMIIETEHTHON BAACTH IO
MECTY, TA€ UCIIpalIMBaeTCs IPU3HAHKMe U IpUBeAeHHe B UCIIOAHEHHE, AOKa3a-
TEAbCTBA TOTO, YTO:

[..]

¢) YyKasaHHOe pelleHHe BHIHECEHO IIO CIOpY, He PeAYCMOTPEHHOMY HAH
He IOAIAAQIOIIEMY ITOA YCAOBHS ApOUTPAKHOIO COTAAIIEHUS MAU apOUTpax-
HOI1 OTOBOPKHU B AOTOBOPE, AU COACPXKHT MOCTAHOBAEHUS 10 BOIIPOCAM, BBIXO-
ASIIITIM 32 TIPeAeAbI apOUTPAXKHOTO COTAAIIEHHUS HAM ApOUTPAXKHON OrOBOPKH
B AOTOBOPE, C TeM, OAHAKO, YTO €CAU ITOCTAaHOBAGHHUS IT0 BOIIPOCAM, OXBaTbIBA-
eMBIM apOUTPAXHBIM COTAAIIEHUEM HAKM OTOBOPKOM, MOT'YT ObITh OTAGAEHBI OT
TeX, KOTOpble He OXBAaThIBAIOTCS TAaKMM COTAAIIEHHEM HMAM OTOBODKOM, TO Ta
9aCTh APOUTPAXKHOTO PEILIeHNs], KOTOPAsi COAEPIKUT IIOCTAHOBAEHMS II0 BOIIPO-
CaM, OXBaTBIBAEMbIM APOUTPAKHBIM COTAALICHHEM HAU apOUTPKHOIN OrOBOp-
KOI1 B AOTOBOpE, MOXKeT OBITh PH3HAHA U IIPHBEACHA B MCIIOAHEHUE;

lMoaroroBuTenbHbie MaTtepuansl

ITodzomosumenvtivie mamepuarst nio crarbe V (1)(c), npunaroit B 1958 ropay, copep-
XKATCSL B CAGAYIOIIUX AOKYMEHTAX:

HPOCKWI KOHBEHYUU 0 NPUSHAHUU U npueeaenuu 8 UCNOAHEHUEe UHOCIPAHHDLX ap6u—
MpaxicHvlx pemeﬂuﬁ U 3amevanus npasumeivbcms u opeanusauuﬁ:

« Aoxaas Komurera mo HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAKHBIX pelle-
uuit: E/2704 u Ilpuaoxenue.

« Comments by Governments and Organisations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanns
IPaBUTEABCTB M OPTAaHHM3AIUi, KACAIOMUecs IPOeKTa KOHBEHI[HH O IPU3Ha-
HHH U NPHBEACHUU B MCIIOAHEHHME MHOCTPAHHBIX apOUTPaXKHBIX PelleHHil):
E/2822, Annexes I-II; E/2822/Add.4; E/2822/Add.5; E/2822/Corr.1;
E/CONEF.26/3; E/CONF.26/3/Add.1;

189
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Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amesanus, kaca-
IOIHeCs] MIPOeKTd KOHBEHLUM O IPH3HAHUM M IPUBEACHHU B HCIIOAHEHIe
MHOCTPAHHBIX apOUTPA’KHBIX PelleHuit: 3armucka [eHepaAbHOTO cekperaps):
E/CONF.26/2.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnomy mopaososy
apoumpacy:

TTompaBku X NIPOEKTY KOHBEHLUH, IIPEACTABACHHBIE IIPABUTEAbCTBEHHBIMIH
aeneranmsamu: E/CONFE.26/L.17; E/CONF.26/L.31; E/CONFE.26/L.32;
E/CONE.26/L.34.

Cpasnenue npoekTos, oTHOCcsAmmMxcs K cTaTbam III, IV u V mpoexTa xoHBeH-
mun: E/CONF.26/L.33; E/CONFE.26/L.33/Rev.1.

AaAbHefIHIHe IIONPAaBKHU K IMPOEKTY KOHBEHIIMH, IIPEACTABACHHDIE ITPABUTEAD-

crBeHHbIMU Aeaeranuamu: E/CONE.26/L.40.

Texcr crateit I1I, IV u V npoexra KoHBeHIMH, IpeAAOKeHHbI Paboyeit rpym-
noit III: E/CONF.26/L.43.

Texcr crareit, npursrsiit Konpepennueit: E/CONFE.26/L.48.

Texcr KoHBeHIMU O IPU3HAHUY U IPUBEACHUH B UCIIOAHEHNE HHOCTPAHHBIX
apOUTPAXKHBIX pelleHN, IPUHATHIN, B KA9eCTBE IIPEABAPUTEABHOIO, PeAAK-
nuonnbiM komuterom: E/CONE.26/L.61; E/CONE.26/8.

3aKAIOYUTEABHBIN aKT U KOHBEHI¥s O IPU3HAHUU U IPUBEACHHUH B UCIIOAHE-
HYe MHOCTPAaHHBIX apburpaxHsix pemennii: E/CONF.26/8/Rev.1.

Kpamkue omuemot:

Summary Records of the Eleventh, Twelfth, Thirteenth, Fourteenth, and
Seventeenth Meetings of the United Nations Conference on International
Commercial Arbitration (Kparkre oT4eTs 06 0AMHHAALIATOM, ABEHAALIATOM,
TPUHAALIATOM, YETHIPHAALIATOM M CEMHAALATOM 3acepaHmsix KoHepeHrmu
Opranmsanun  O6bepnHeHHbx Hanuit Mo MeXAYHapOAHOMY TOPIOBOMY
apbutpaxy): E/CONF.26/SR.11; E/CONF.26/SR.12; E/CONF.26/SR.13;
E/CONE.26/SR.14; E/CONE.26/SR.17.

Summary Records of the First and Sixth Meetings of the Committee on
Enforcement of International Arbitral Awards (Kparkue otyersi o nepsoM u
urecToM 3acepanmsix KoMurera 10 HCIIOAHEHHIO MEXAYHAPOAHBIX apOUTpaK-
HBIX PemeHHfI): E/AC.42/SR.1; E/AC.42/SR.6.
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Komumem no ucnosneruro Me%cayﬂapoaz—tbtx ap6umpa%mbtx pemeﬂuﬁ:

« Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (IIpuBeAeHHe B MCIIOAHEHHE MHO-
CTPAHHBIX apOUTPAXHBIX PelIeHHIl: 3asiBAeHIEe MeXAYHAPOAHON TOProBoOit
IAAATHI — HEMPABUTEABCTBEHHON OPraHM3AI{MH, UMEIOIIell KOHCYABTATHBHBIN
craryc xareropuu A): E/C.2/373.

o Aoxaap Komurera mo MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
auit: E/AC.42/4.

(Aoxymentsr umerorcs B Muteprere no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarvl, TPeLeAHTHOe NMPaBo M 6GubAnorpaduyeckue
CCBIAKU cM. TaKkxke B VHTepHeTe o appecy: http://newyorkconvention1958.0rg).

BBepeHue

1. Crarsa V (1)(c) Hpto-Mlopkckoit KOHBeHIIMH pa3pellaeT KOMIETEHTHbIM Opra-
HaM B AOTOBAapHMBAIOIIMXCS FOCYAAPCTBAX OTKA3bIBATH B MPU3HAHUU M IPUBEACHHH
B HCIIOAHEHHe apOMTPaKHOIO PelleHHs HAM YACTH 9TOTO PelIeHHs, eCAH OHO
COAEP)KHMT MOCTAHOBAGHMS IO BOIIPOCAM, "BBIXOASIIMM 33 MPEACABI apOUTPaXKHOTO
COTAQIIEHHMS HAH APOUTPAXKHON OrOBOPKU B AOTOBOpe'".

2. CratpaV (1)(c) ocuosana Ha ctarbe 2 (c) XKenesckoit kousenmmu 1927 ropa”
®opmyanposka BBoAHOI yactu crathu V (1)(c), mpeaycMarpuBaromas ocHOBaHHUS
AASL OTKa3a B IIPU3HAHNUU MAY IIPUBEACHHUH B HCIIOAHEHNE apOUTPAKHBIX PelIeHNnIT,
BBIXOASIIIUX 32 IIPEACABI apOUTPAKHOIO COTAAIIEHMS, B IIEAOM IPAKTHIECKH He
oTAMYaeTcs oT $opMyanpoBku B JKeHeBckoil koHBeHIUH 1927 ropa. Bmecre ¢ Tem
B Hpto-Hopkckoit kousenuu oxsar ctathit V(1) (c) orpanmyen, mockoAbKy B Heit
omymieHa $OPMYAHPOBKA, COAep)KaBIIasics B crarbe 2 JKeHeBCKOM KOHBEHIUH U
paspelnaBLasi HCIOAHSIONIUM OPraHaM OTAOXKHTDb IIPUBEAEHNE B HCIIOAHEHHE apOu-
TPXXHBIX PelleHHMI MAU CO3AATh YCAOBHS AASl TAKOTO IIPUBEACHHS B HCIIOAHEHME,
€CAM apOUTPaKHOE pellleHHe He OXBAThIBAET BCEX BOIPOCOB, KOTOPbIe OBIAM Iepe-
AQHbI B TPeTENCKUI cya’”.

72Crarps 2 (c) JKeneBckoil koHBeHuuu 1927 ropa raacur: "Aake eCAM BBITOAHEHbI YCAOBHS, yKa3aHHble
B crarbe 1 Hacrosmeit KoHBeHIMH, B IPU3HAHMY U NIPUBEACHHH B MCIIOAHEHHE PElIeHHs GYAET OTKAa3aHO, eCAH
CYA yCTaHOBHT, 4TO: [. . .] C) peH_IEHI/Ie He OTHOCHAOCH K pa3H0rAaCH§IM, HpEAyCMOTpEHHbIM HAM ITOAIIAAQXOIIHUM
[OA YCAOBHS AOTOBOPEHHOCTH 06 apOuTpake, MAH 4TO B HEM COAEPXKATCs IOCTAHOBACHMs IO BOIIPOCAM,
BBIXOASIIIINM 32 TIPEACABI AOTOBOPEHHOCTH 00 apbuTpaxe’.

793Cratpst 2 YKemesckoit xomBeHumm 1927 ropa B COOTBeTCTBylomeit yacTH raacut: "Ecam pemenme He
OXBaTbIBaeT BCeX BOIPOCOB, KOTOPble ObIAM NEPEAAHbl B apOUTPaKHDIA CyA, KOMIIETEHTHbIAl OpraH CTPAHbI, TAE
UCIIPANIMBAETCS NIPU3HAHKE MAM MCTIOAHEHHE DELIEHHS, MOXET, €CAM CYMTAET 3TO L[eAeCOOOPA3HBIM, OTAOXKHTD
paspeleHHe XOAATafiCTBA O TAKOM NPUSHAHMM HAM MCIIOAHEHMM AMG0 YAOBAETBOPUTb €ro IPU YCAOBUI
[PEeAOCTABAEHHS FAPAHTHH, KOTOPYIO 9TOT OpTaH IIPHU3HAET MOAXOASILLEN’".
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3. Kpowme Toro, paspaboruuxu Horo-Mopkckoit KOHBEHIMU AOPaBOTaAK TOAOKe-
uus YKenesckoit konsennuy 1927 Topa, MPAMO MPEAYCMOTPEB BOZMOXXHOCTD aBTO-
HOMHOCTH  9YacTH apOUTPaXHOTO  pelleHHs, Kacalomefics  CIopa, He
MPEeAYCMOTPEHHOTO MAH He TOATIAAQIOIIETO MOA YCAOBUS apOUTPAXKHOTO COTAAIIe-
HHS MAM apOUTPaKHON OTOBOPKU B AOTOBOPE, HAM COAEpKalllell TIOCTAHOBACHHUS
TI0 BOTPOCAM, BHIXOASIMM 32 TIPEACAB apOUTPAKHOTO COTAAIIEHHUS HAU apOUTPaxK-
HOIl OTOBOPKH B AOTOBOPE, C TeM 4TOGbI paspemuTh MPH3HAHUE U MPUBEACHHE B
HCTIOAHEHHe TOH YaCTH apOUTPAXKHOTO PelleHHs, KOTOPas COAEPYKUT MOCTAHOBAE-
HHS TIO BOTIPOCAM, OXBAaThIBAEMbIM APOHUTPAKHBIM COTAANIEHHEM HAM apOHTPaXKHOM
OroBOpKo#l B AoroBope. XOTs B nodzomosumeAvtovix mamepuarax crarbs V (1)(c)
B 1leAOM He 06CyXkAaeTcsi MOAPOGHO, BKAIOUEHHE MOAOKEHHs, Pa3pellaromjero
YacTHYHOE TIPU3HAHME H PUBEACHHE B HCIIOAHEHHUE, GBIAO PEAMETOM OTIPeACACH-
HBIX AMCKyCCHiL [10020mo6umeAbHble Mamepuaisl CBUACTEABCTBYIOT O TOM, UTO B
OTHOTIEHUH POPMBI M COACP)KAHHS ITOTO MPUHITUITA BHICKA3BIBAAMCH PA3AMYHBIE
COMHEHHS], B TOM YHCAe 06ECTIOKOEHHOCTD B CBSI3H C TEM, 4TO Pa3AAUMOCTD ap6u-
TPaXKHBIX PelIeH it Ha MPAKTUKE "CO3AAET BOSMOKHOCTD AASL [IEPECMOTpA CYIIeCTBa
AeAd"”**, dero paspaborauku Hb}O-PIOpKCKOfI KOHBEHIJU CTPEMHANCh HU30eXarb.
C Tex MOp CYABI TBEPAO MPUAEPXKHBAAUCH MHeHus, uto ctatbst V (1)(c) He paspe-
IIaeT MCTIOAHSIONEMY OpPraHy MepecMaTpUBaTh CYIIeCTBO criopa’™.

4. Eme opHa 06eCIIOKOEHHOCTD, BHICKA3aHHASI IIPU Pa3pabOTKe MOAOXKEHHs, Pa3-
peIIAoNero YacTHYHOe NPU3HAHNE U [PUBEACHHE B HCIIOAHEHHUE, 3aKAIOYAAACh B
TOM, 4YTO "apOUTPAKXHOE pellleHre IIPEACTABASET COOOM eAMHOE LeAOe, AYX KOTO-
POro MOKHO HAapYILIMTh, €CAU PAa3AEAUTH €ro Ha COcTaBHble yacT' "%, Dra obecro-
KOEHHOCTDb He IIOAYYMAQ OOLIeil IIOAACPIKKH, H, HAIIPUMEP, HEAABHO B AHTAUICKOM
IIpeLeACHTHOM IIpaBe 6bIAO OTMEYEHO, 4TO "HeIIOCPEeACTBEHHOe IIPUBEACHHE B
HCIIOAHEHHE OTAEABHBIX 9aCTell apOUTPAKHOTO PELIeHUSI COACPYKAAO ObI B cebe ane-
MEHTbI BCET0 apOUTPaXKHOTO pelleHus], He IIOAPBIBASI €T0 AU He SIBASISICh €ro Iepe-
cmoTpoM'””’. B KOHEYHOM cyeTe BO306AAAAAO CTPEMACHHE OOACTYUTH IPUBEACHNHE
B UCIIOAHEHHE apOUTPaKHBIX PELIeHW, U C TeX HOp MOAOKEHHe, paspellaolee
YACTHYHOE MCIIOAHEHHE apOUTPAXXHBIX PelIeHH], IIUPOKO HCIIOAB3YETCSL

794[Todz0mosumenvrvie mamepuarvt, United Nations Conference on International Commercial Arbitration,
Report by the Secretary-General - Recognition and Enforcement of Foreign Arbitral Awards, E/2822, p. 23.

795Cwm. TAaBy PyxoBoacTBa, mocpsmenHyio cratbe V (1)), yHKTBI 43-45.

796TTodz0mosumervHole mamepuavt, United Nations Conference on International Commercial Arbitration,
Report by the Secretary-General —Corrigendum—Recognition and Enforcement of Foreign Arbitral Awards,
E/2822/Corr. 1, p. 1.

77IPCO (Nigeria) Ltd. v. Nigerian National Petroleum Corp., High Court of Justice, England and Wales, 17 April
2008, [2008] EWHC 797 (Comm), para. 103.
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AHanus

A. 06wue npuHLMMbI

a. 3HayeHue opmynuposKu “apbumpaxHoe coznawieHue
unu apbumpaxHas 02080pKa 8 dozosope”

5. Cramea V (1)(c) IPEAYCMAaTPUBAET, YTO CYAbl MOT'YT OTKa3aTh B IPU3HAHUU
VAU TIPUBEACHHUHU B HCIIOAHEHMe apOUTPAXHOIO PELIeHHs], eCAU OHO BBIHECEHO II0
CIIOpaM, BBIXOASIIIIMIM 32 IIPEAEABL YCAOBHI "apOUTPaXKHOTO COTAAIIEHNS UAU apOu-
TPa’KHOM OTOBOPKU B AOroBOpe”.

6. Cyabl 1 KOMMEHTATOPBI COTAACHBI C T€M, YTO apOUTPaXKHOe coraameHne’”® mo
cmpicay crarbu V. (1)(c) mpeacrtaBasier co6oit "ap6UTpaskHOe COTAANIEHUE HAH
apbUTpakHyI0 OroBopKy B AoroBope”. COOTBETCTBEHHO, B T€X CAyYasiX, KOTAQ Tpe-
TEFICKUIL CyA BBIHEC apOUTPaKHOE pellleHre [0 BOIPOCAM, BEIXOASIINM 3 IIPEAEADI
apOUTPAXKHOIO COTAAIIEHIs, BOSHUKAET OCHOBAHME AASL OTKa3a B IPHBEACHUH B
HCTIOAHEHHe apOUTPAXHOTO pelneHus B cOOTBeTcTBHH co crarbeit V (1)(c)”.

7. CyABI Taioke IPUACP)KUBAAUCH MHEHIS], YTO TEPMUH "apOUTPaKHOE COTAAIle-
HHe HAM apOMTpaXHAs OrOBOPKAa B AOrOBOpe’ MOXET BKAIOYATb ApOUTpaskHOe
COTAalleHUe, U3MEHEHHOE, HCIIPABACHHOE HAH AOTIOAHEHHOE KPYTOM BeAeHHUS apou-
TPAXXHOIO YUPEXKAEHHUs], COTAACOBAHHOTO apbuTpamu u cropoHamu cropa. Kpyr
BEACHIST MOXKET AEHICTBUTEABHO AOIIOAHSTb MAH M3MEHSTh apOUTPasKHOE COTrAale-
Hue. Harprumep, oAMH repMaHCKUH alleAASIITHOHHBIA CYA CYeA, YTO CTOPOHBI 3aKAIO-
YHAM HOBOe apOUTpaKHOe COTAAIIEHHE, IOATIHCAB apOHTPasKHBIE ITOAHOMOYHSI
MTTII*. Anasorudssiv 06pasoM, B pemeHun ITaaaTsl AOPAOB AHTAMH OTMEYAAOCH,
4TO "B HACTOSIIEM A€A€ OAHA CTOPOHA AEFICTBYeT B COOTBETCTBUM C COTAAIIEHHEM
06 apburpaxe MTTI. B takoM cAydae Kpyr BeAeHUsI, KOTOPBIH B COOTBETCTBHHU CO

798 Ap6uTpaXHOE COTAAIIEHHE MOKET HMeTb GOPMY AM6O apOHTPaKHON OTOBOPKH B AOTOBOPE, AN60 OTAeAD-
HOro apOUTPaXHOTO COTAALIEHHS: NMOAPOGHee O opme apOUTPAKHOTO COTAAIIEHUS CM. TAABy PYKOBOACTBR,
nocBsmenHyio crarbe II, myHKkTHr 36-57.

7FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 987-88, para. 1700
(E. Gaillard, J. Savage eds., 1999); Christian Borris, Rudolf Hennecke, Commentary to Article V (1)(c), B: NEw
York CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE
1958—COMMENTARY 309, 311, paras. 201-02 (R. Wolff ed., 2012); Paolo Michele Patocchi & Cesare Jermini,
Article 194, B: INTERNATIONAL ARBITRATION IN SWITZERLAND: AN BBEAEHUE TO AND A COMMENTARY ON
ARTICLES 176-194 OF THE SWiss PRIVATE INTERNATIONAL LAW STATUTE 661, para. 95 (SV. Berti et al. eds.,
2000); Ulrich Haas, The New York Convention on recognition and enforcement of foreign arbitral awards of 1958, B:
PRACTITIONER'S HANDBOOK ON INTERNATIONAL ARBITRATION 499, paras. 39-40 (F.-B. Weigand ed., 2002);
Parsons & Whittemore Overseas Co. v. Société Générale de I'Industrie du Papier (RAKTA), Court of Appeals, Second
Circuit, United States of America, 23 December 1974, 508 F.2d 969 , 976, para. 11.

800Seller v. Buyer, Oberlandesgericht [OLG] Stuttgart, Germany, 6 December 2001, 1 Sch 12/01, XXIV Y.B.
Com. ARrB. 742 (2004).
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cratbeit 18 peraamenta MTTI siBAsieTcst 6€30rOBOPOYHO YCTAHOBACHHBIM, PasyMe-
1801

€TCsI, MOXKET U3MEHSITb UAU AOIIOAHSITH YCAOBHS apOUTPAXHOTO COTAAIIEHHS
8. MccaepoBaTeAu M CYABI pACCMATPUBAAM TAKOKe BOIIPOC O TOM, IIPeAyCMaTpUBaeT
am cratba V (1)(c) ocHOBaHUA AAS OTKa3a B IIPU3HAHUU MAU IPUBEACHHHU B HCIIOA-
HEHHE B TeX CAyYasiX, KOTAA pelleH¥e apOUTpa BBIXOAUT 3a PaMKH 3asBACHUI U
XOAATAVICTB CTOPOH 00 YAOBAETBOPEHMH IyTeM BBIHECEHHUSI apOUTPAXKHOIO pelie-
Hud ultra petita. XoTa HEKOTOpbIe HCCAEAOBATEAU YTBEPXKAAAH, YTO CTaTbs V (1)
(c) IIPEAYCMATPHUBAeT BTOPOE, OTA@AbHOE OCHOBAHHE AASl OTKAa3a B IIPUBEACHHUH B
HCIIOAHEHHE apOUTPKHOTO PelleH s, BHIHECEHHOTO B COOTBETCTBUH C IPHHIUIIOM
ultra petita®”
B ucroAHeHHe coraacHo cratbe V (1)(c) Ha ocHOBaHMHU TOTO ¢axra, 4TO apOUTPHI
IIPEBbIITAAN CBOHM IIOAHOMOYHS], BBIHOCSI pelleHHe 10 BOIIPOCaM HAU IIPEAOCTABASL

y CYABI OTKAOHSIAN BO3PAXXEHM MPOTHUB NPUIHAHNA HAN IIPUBEACHUSI

$OpMBI IIPaBOBO 3AIIUTHI, KOTOPbIE BHIXOAST 3a IIPEAEABI TOTO, O €M XOAATAHCTBO-
Baau cropossl. Kak ormerua opun cys B Coepnnennpix IltaTax, "B cooTBeTCTBHU
c Hbm—PIopKCKoﬁ KOHBEHI[HEll MBI H3y4aeM BOIIPOC O TOM, BBIXOAUT AH apOUTpPaK-
HOe pelieHue 3a PEAEABl OXBaTa [apOUTPaKHOTO COTAANIEHHUS ], @ HE O TOM, BBIXO-
AUT AM apOUTPAXKHOE PelLIeHNe 32 [PeAeAbl 0XBaTa XOAATANCTB cTopoH"*®. Takoe
toakosanue crarbi V (1)(c), KOTOpOe TPOBOAUT pasAmMdMe MeXAY 3asBACHHSAMH
HAM XOAQTANICTBAMU CTOPOH OO0 YAOBAETBOPEHHHU U "apOUTPaKHBIM COTAAIIEHHEM
VAU apOUTPAXHOI OTOBOPKOIl B AOTOBOpE", 0 KOTOpbIX roBopurcst B crarbe V (1)
(c), COOTBETCTBYET y3KOMY TOAKOBAHMIO OCHOBAHHIL AAS OTKa3a B IPM3HAHHH AU
[IPUBEACHUH B HCIIOAHEHHE apOUTPAXHOTO pelleHusL.

9. Oaun oxpyxnoit cys CoepunenHbIX 11ITaTOB OTKAOHMA BO3paXKeHHe IIPOTHB
apOUTPAXKHOrO pelneHus, B KOTOPOM TPEeTeHCKHI CyA IIOCTAHOBHMA IIPUMEHHTD
TaKHe CPeACTBA IIPABOBOM 3aIIUTHI, O KOTOPBHIX HM OAHA M3 CTOPOH He IPOCHAA,
BKAIOYAsI yCAOBHOE OTIY>KACHHUE aKI[HI OAHOM M3 CTOPOH U 3aIlpeT Ha BO30YKAeHUe
HCKa, B CBSI3U C apOUTPaXHBIM COTAALIEHHEM, KOTOPOe KOHKPETHO YIOAHOMOYH-
BAAO TPETEeHCKHI CYA Ha "TIPeAOCTaBACHUE A0OOTO CPEACTBA IIPABOBO 3AIUTHI HAH
YAOBAETBOPEHHS, KOTOPOE OH CYUTAeT CIIPaBeAAMBBIM U copasMepHbIM'. Cya cuea,
4TO "XOTSI apOUTP He MOT BBIHECTH pellleHIe O CPEACTBE [IPABOBOM 3AIUTHI, IIPSIMO

801 Lesotho Highlands Development Authority v. Impreglio SpA et al., House of Lords, England and Wales, 30 June
2005, [2005] UKHL 43, para. 21.

802JgAN FRANGOIS POUDRET, SEBASTIEN BESSON, COMPARATIVE LAW OF INTERNATIONAL ARBITRATION
836-37, para. 913 (2007); Stefan Michael Kréll, Commentary on the German Arbitration Law (10" Book of the
German Code of Civil Procedure), B: ARBITRATION IN GERMANY: THE MODEL LAW IN PRACTICE 541-42, para. 84
(K.H. Bockstiegel, S. Kroll, P. Nacimiento eds., 2007); Mercédeh Azeredo da Silveira & Laurent Levy,
Transgression of the Arbitrators’ Authority: Article V (1)(c) of the New York Convention, B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PRACTICE 639, 650-53 (E. Gaillard, D. Di Pietro eds., 2008).

893 Ministry of Defense of the Islamic Republic of Iran v. Gould, Inc.; Gould Marketing, Inc.; Hoffman Export Cor-
poration; Gould International, Inc., Court of Appeals, Ninth Circuit, United States of America, 30 June 1992, 969
F.2d 764; cm. Taxke The Ministry of Defense and Support for the Armed Forces of the Islamic Republic of Iran v. Cubic
Defense Systems, Inc., District Court, Southern District of California, United States of America, 8 December 1998,
Civ. Case No. 98-1165-B.
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3alpeleHHOM [apOUTPaXXKHBIM COTAAIIEHHEM |, OH MOT BHIHECTU DEIIeHHE O CPeA-
CTBe IIPABOBOM 3AIIUTHL, O KOTOPOM He HCIIPAIIMBAAA HH OAHA M3 CTOPOH, IIPU
YCAOBUM YTO 9TO CPEACTBO IIPABOBOM 3AIIUTHI HAXOAUTCS B IIPEACAAX LIMPOKOI
cBO6OABL ycMOTpeHHs B COOTBeTCTBHH ¢ |(DepeparbHbIM 3aKOHOM 06 ap6utpase
Coepmnnennprx IlTaTos]"$,

10. AmeaasoHHBIH cya Broporo okpyra Coepmnennbix IllTaToB cyea, 4TO
IPSIMO 3aKPeIAeHHOE B apOUTPsKHOM COTAQIIEHUH IIPABO HA IPHCYXACHHE U3AEP-
JKEK He SIBASETCS O0S3aTeAbHBIM B COOTBETCTBUHM ¢ APOUTPXKHBIM PEraaMeHTOM
MTTII®. TTospHee AneaasnuoHHbI Cya Aestoro okpyra Coepnnennbix [1raTos
BBICKA3aACs B GOAee LIMPOKOM IIAAHE, 3aSIBUB, YTO, 'TIOCKOABKY MBI CYHTAeM, YTO
[paBO apOUTPOB Ha BbIHECEHHE OCHOBHOIO peIIeHMS HAXOAHMAOCH B IIPEAEAAX
cdepsl, 0603HAIEHHOI B IMCHMEHHOM COTAQIIEHHH, U3 9TOTO CACAYET, YTO apOUTpPhI
TaKKe MMEAU IIPaBO Ha IPUCYKACHHE U3AEPXKeK U COOpPOB, CBSI3AHHBIX C ITOAyYe-
HueM apburpaskHoro pemerus s,

11. Yro KacaeTcs MPUCYKAEHUSI IIPOLIEHTOB, TO ANEAASIJMOHHBIN Cys TambGypra
OTKAOHHUA BO3PA)XeHHE IIPOTHUB IIPHBEACHNUS] B NCIIOAHEHUE B COOTBETCTBHH CO CTa-
theit V (1)(c), 3asBAeHHOe Ha TOM OCHOBAHHMH, YTO TPETEHCKHil CyA IPHCYAUA
60oAee BBICOKHE IIPOLIEHTBI, YeM Te, KOTOpbIe HCIPAIIMBAAUCH, COYTS, YTO "TpeTeli-
CKHI CYA MOXKET 110 CBOEMY YCMOTPEHHIO U 110 COOCTBEHHO HHUIIMATUBE IPUCYK-
AATb TIPOLIEHTBI M CAOXHBIE MPOLIEHTHI 32 BPeMsl AO BBIHECEHMS apOHTPaKHOIO
pelneHus 1 3a BpeMs IocAe ero BoiHeceHus .

b. Cmambsa V (1)(c) kacaemcs monbko 80onpocos, "8bIx00AuUUX
3a npedensl" apbumMpaxHo2o coenaweHus

12. Beaymue KOMMEHTATOpBI COTAACHSBI ¢ TeM, uto cTaths V (1)(c) He mpumens-
eTCsl K apOUTPAKHBIM peIleHHsIM, B KOTOPBIX YPeryAHMPOBAaHbI He BCe BOIIPOCHI,
IPeACTaBACHHBIE Ha paspeleHue B Tpereiickuit cya™. Hecmorpst Ha oTcyrcTBHE
COOOIIEHMIT O CAyYasiX PACCMOTPEHHs BOIPOCa O TOM, IPUMEHSETCS AM
crathst V (1)(c) x apburpaxkHbiM pelneHusM, BbiHeceHHbIM infra petita, MHeHue

804 Telenor Mobile Communications AS v. Storm LLC, District Court, Southern District of New York, United
States of America, 2 November 2007, 524 F. Supp. 2d 332.

895Parsons & Whittemore Overseas Co. v. Société Générale de I'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 23 December 1974, 508 F.2d 969.

80N gmt. & Tech. Consultants S.A. v. Parsons-Jurden Int’l Corp., Court of Appeals, Ninth Circuit, United States
of America, 8 July 1987, 820 E2d 1531.

897Shipowner v. Time Charterer, Oberlandesgericht [OLG] Hamburg, Germany, 30 July 1998, 6 Sch 3/98, XXV
Y.B. Com. ARB. 641 (2000).

808JEAN-FRANGOIS POUDRET, SEBASTIEN BESSON, COMPARATIVE LAW OF INTERNATIONAL ARBITRATION
836-37, para. 914 (2007); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION
987-88, para. 1700 (E. Gaillard, J. Savage eds., 1999); Stefan Michael Kroll, Commentary on the German Arbitration
Law (10" Book of the German Code of Civil Procedure), B: ARBITRATION IN GERMANY: THE MODEL LAw IN
PRACTICE 541-42, para. 84 (K. H. Béckstiegel, S. M. Kréll, P. Nacimiento eds., 2007).
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O TOM, YTO TaKue apOUTPaKHbIE peIleHHs He CO3AAT OCHOBAHME AASL OTKa3a
B IPUSHAHUU HAU ITIPUBEACHUH B HCIIOAHEHHe, COOTBETCTBYeT TEKCTYy U AyXY
Konsennuu.

13.  Bo-nepguix, XOAQTACTBA U IPOCHOBI 00 YAOBAETBOPEHHH, HATIPaBAsIEMbIe CTO-
pOHAMH B TPeTEHCKUI CYA, He IMPEACTABASIIOT COOOM "apOUTpaKHOE COrAalleHue
MAM ap6UTPAXHYIO OTOBOPKY B AoroBope” 1o cmbicay crarbu V (1)(c) u mostomy
He MOTYT CAY>KUTb OCHOBOM AAS BO3Pa)KeHMs ITPOTUB NPU3HAHMS MAU IIPUBEACHMS
B MCIIOAHEHHe apOUTPaKHOTO pemeHust Ha ocHosanuu cratsu V (1)(c), Hesasu-
CHMO OT TOTO, BBIXOAUT AH COOTBETCTBYIOIlee apOUTPasKHOE pellleHHe 3a IPEAEADI
XOAQTAaNCTB UAU TIPOCHO 00 YAOBATBOPEHHU HAH 3aTPATMBAET AU OHO AMIIb YacTb
YKa3aHHBIX B HUX BOIIPOCOB.

14.  Bo-smopuix, Texcr crarbu V (1)(c) mpeaycMarpuBaeT TOABKO OCHOBAHHS AASL
OTKa3a B NPUSHAHUM MAU IIPHBEACHHH B MCIIOAHEHHe apOUTPAKHBIX PEIIeHHl 10
BOIIPOCaM, KOTOpbIe BBIXOAST "33 IPEAEABI’ COTAAIIEHMS] CTOPOH 06 apburpaske.
Huuro B popmyanposke crarbu V (1)(c) He mpeaycMaTpuBaeT mpaBa UCIIOAHSIO-
IMX OPraHOB IO COOCTBEHHOMY YCMOTPEHHMIO OTKA3bIBATh MAM HHBIM OOpasoM
OTpaHMYMBATb B IPU3HAHUM HAM PUBEACHUHU B MCIIOAHEHHE apOUTPAXHOIO pelile-
HUsl, B KOTOPOM yPEI'yAMPOBaHBI He BCE BOIPOCHI, IIPEACTABACHHbIE CTOPOHAMH, HO
KOTOpOe B MHOM CAyd4ae MOXET OBITb HCIIOAHEHO B OTHOLIEHHH 3aTPOHYTHIX
BOIIPOCOB.

1S. Kak orMedaroch B nodzomosumeAvHvix mamepuarax mo Hoio-Hopkckoit
KOHBEHIIMH, HCKAIOUEeHHe copepkamerocst B JKeHeBckoil koHBeHIMH 1927 roaa
IIOAOXKEHMS, Pa3pemaloNlero OTKAAABIBATH IPU3HAHIE HAM IPHBEACHUE B HCIIOAHE-
HHE — HAM IIPeAyCMaTPHBAIOIIEro BO3MOXKHOCTb IIPHBEACHMS B UCIOAHEHHE IIpU
HAAMYHMH FAPAHTHU — AI0OOTO apOUTPAKHOIO pelreHus], KOTOpoe "He OXBaThIBAeT
BCeX BOIIPOCOB, KOTOpbIe OBIAM ITepeAaHbI B APOUTPAXKHBI CYA', sIBASIETCsE "CyIme-
CTBEHHBIM OTCTyIAeHHeM" OT GpopMyanpoBku JKeHeBckoit koHBeHIuu 1927 ropa®”.
DTO MCKAIOYeHHE SBASETCS 0COGEHHO 3aMETHDBIM C Y4eTOM TOro, uto c1arhsa V (1)
(c) coaepxuT MOAOKEHHUS], BecbMa CXOXkHe cO cTaTbeit 2 (¢) JKeHeBckoil KOHBeHLMH
1927 ropa’e.

¢. TonkosaHue noHamus "sonpoce!”

16. Crarpsa V (1)(c) npeaycMaTpuBaeT OCHOBAHHUS AAS OTKA3a B IPUSHAHUU HAH
[PUBEACHUH B HCIIOAHEHHe apOUTPaXHBIX pelleHHi MO0 "Bompocam', KOTOpble
BBIXOAST 32 IIPEAEABL apOUTPaKHOTO coraauteHus. [Tonsrre "Bompocs!” B HUpPOKOM

8091Tod20mosumenvrvie mamepuavt, United Nations Conference on International Commercial Arbitration,
Comments by Governments on the Draft Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, E/2822/Add. 4, p. 6.

819ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupiciaL INTERPRETATION 320 (1981).
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CMBICAE OIIPEAEASIETCSI ABOSIKUM 00Pa3oM: BO-IIEPBbIX, KAK CYILjeCTBEHHbIE BOIIPOCHI,
KOTOpBIe MOACYAHBI TPETENCKOMY CYAy B CHAY apOHTPa’KHOTO COTAQIIEHES;
U, BO-BTOPBIX, B HEKOTOPBIX ITPABOBBIX CUCTEMAX, KaK MepCOHAABHAS MTOACYAHOCTD
B OTHONIEHHH OAHOM M3 CTOPOH, 3aTparuBaeMas B apOMTPAKHOM pelIeHHH.
B oTHOLIEHHM ITOCAEAHETO TOAKOBAHHS BaKHO OTMETHTb, UTO B AIOOOM CcAydae
B cratbe V (1)(a) nmpsamo rosopurcs o coraamenny cTopon®'’.

i) Iodcydrocmo cywjecmeenmvix 80npocos

17.  Cyabl 1 KOMMEHTATOPbI IIOCAEAOBATEABHO CYHMTAAH, YTO IOA "BOIpOCAMH’
[IOHUMAIOTCS CYILIeCTBEHHbIE BOIPOCHI, H3AOXKEHHBIE B apOUTPOKHOM COTAALICHUH,
U 4TO, TAKUM O0pa3oM, 3TU BOIPOCHI SBASIIOTCSI IIOACYAHBIME TPETENCKOMY CYAY,
KOTOPBI1 BBIHOCHT COOTBETCTBYIOLIee apOuTpaxkHoe pemenue®'?.

18. Hanpumep, B coorserctun co cratbeit V (1)(c) AmeaasumoHHBI Cyp
Tpenro, Mraaus, oTkasas B IPHBEACHHH B MCIIOAHEHHe YaCTH aApOUTPAKHOIO
pelleHus, IpeAyCMaTPUBAIOL[ell BO3MellleHne yiiepba B CBS3H C "TeXHHYeCKuMH'
criopamu. ApOUTpaXKHasi OTOBOPKA IPEAYCMATPHUBAAQ, UTO MECTHBIH TpPeTeHCKHUil
CyA, BBIHOCSIIUI apOUTPAXKHOE pellleHne, UMeeT KOMIIETEHIIUIO0 TOABKO B OTHOIIIe-
HUH "HETeXHUYECKUX' CIIOPOB, a AI0ObIe "TeXHHYeCKHe' CIIOPbI OAAEXKAT YPeryAU-
POBAaHUIO B MEXAYHAPOAHOM TPETEHCKOM CYyA€ B COOTBETCTBHHU C apOHTPaXKHbIM
peraamenTom MTTI®",

19.  CropoHs»I TaKoKe yCIIeIHO OCIIAPUBAAU IPHUBEACHIE B UCIIOAHEHHE apOHTPaX-
HBIX pemeHuil B coorBeTcTBuu co crarbeit V (1)(c) Ha ToM ocHOBaHMH, YTO ap6u-
TPaKHOE pellleHre ONUPAAOCh Ha OCHOBHON AOTOBOP, KOTOPBII BBIXOAMA 32 PAMKH
CYILIeCTBEHHBIX BOIIPOCOB, M3AOXKEHHBIX B apOUTPAXKHOM coraameHun. XoTs apou-
TPAXXHOE COTAALICHHE MOXET PacIPOCTPAHSITHCS HA AOTOBOPBI, KOTOpbIE IIPSIMO He
BKAIOYEHBI B Cpepy ero oxBara, 3T0 HH B KOell Mepe He POUCXOAUT aBTOMATUYECKH
U 3aBUCHUT OT HaMepeHUs CTOpoH™'*.

811Cm. raaBy PyxoBoactsa, nocesmennyto crarse V (1)(c), mynxrsr S-11.

812GAry B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3544 (2014); ALAN REDEERN, MARTIN
HUNTER ET AL., REDFERN & HUNTER ON INTERNATIONAL ARBITRATION 645-47 (2009); FOUCHARD GAILLARD
GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 986-87, para. 1700 (E. Gaillard, J. Savage eds.,
1999); Parsons & Whittemore Overseas Co. v. Société Générale de I'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 23 December 1974, 508 F.2d 969, 977, para. 13.

813 General Organization of Commerce and Industrialization of Cereals of the Arab Republic of Syria v. S.p.a. SIMER
(Societa delle Industrie Meccaniche di Rovereto), Court of Appeal of Trento, Civil Section, Italy, 14 January 1981,
VIII YB. Com. ArB. 386 (1983).

84Cm. GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 1369-72 (2014); BERNARD HANOTIAU,
COMPLEX ARBITRATIONS: MULTIPARTY, MULTICONTRACT, MULTI-IsSUE AND Crass Actions (2005),
Chapter III. Cwm. Taxoke York Airconditioning & Refrigeration Inc. v. Lam Kwai Hung T/A North Sea A/C Elect Eng.
Co., High Court, Supreme Court of Hong Kong, Hong Kong, 16 December 1994, [1995] 1 HKC 287; and Four
Seasons Hotels And Resorts BV. et al. v. Consorcio Barr, S.A., District Court, Southern District of Florida, United
States of America, 12 May 2009, Case No. 04-20673-CIV-MOORE/ISIMONTON.
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ii) Ilepconarvnas nodcydnocme

20. B psiAe IpaBOBBIX CHUCTEM CTOPOHBI YCIIENIHO OCIAPHBAAM IIPHBEACHHE
B MCIIOAHEHHMe apOMTPAKHBIX pelleHnil B cooTBeTcTBHH co crarbeit V (1)(c) Ha
TOM OCHOBAHMH, 4YTO apOHTPa’KHOE pelleHHe 3aTParuBaAO CTOPOHY, KOTOpas
He OblAQ CBSI3aHA apOHTPaXKHBIM COTAAIIEHHEM. B 3TOM CBSI3M HECKOABKO CYAOB
COYAHM, YTO KPHUTEpHIl ratione personae Taixe SIBASIETCS "BOIIPOCOM" IIO CMBICAY
crarsu V (1)(c) 1 109TOMy MOXeT CAYXKUTb BeCKMM OCHOBAaHHEM AASL OCTIAPUBAHH
NPUBHAHUS UAM [PUBEACHHS B MCIIOAHEHHE apOUTPaXKHOTO pelIeHHs B COOTBET-
crBum co cratveit V (1)(c).

21. Hanpumep, HeKOTOpbIe KUTAMCKHE CYABI OTKA3bIBAAU B [IPHUBEACHUH B UCIIOA-
HeHUe apOUTPAKHBIX pelleHuil B cOOTBeTcTBUM co cratbeit V (1)(c) Ha ToM ocHo-
BAaHMY, YTO apOUTPaKHble PeIleHHs] KACAAUCh CTOPOH, KOTOPbIe He OBIAM CBSI3aHBI
apburpaxHpiM coraamenneM®'®. B oaHOM cAydae BepXOBHBII HAPOAHBII CyA OTMe-
HUA pellleHVe HIDKECTOSIEro cyaa 00 OTKase B IPHU3HAHUU apOUTPAKHOIO pelle-
HUA B cooTBercTBUH co cTatbeit V (1)(c) u mocranoBuA mpuBecTH ap6uTpaskHOe
peuenve B ucnoanenue®'®. Oaun oxpysxHoit cys B Coeannennbix [lltatax otkasaa
B IIPUBEACHUH B HCIIOAHEHHE YacTH apOHTPaXHOIO PelIeHHs B COOTBETCTBUH CO
crarpeit V (1)(c) Ha TOM OCHOBaHHH, YTO TPETEeNCKUI CyA "TIPEBBICHA CBOU IIOAHO-
MOYHSI, KOTAQ OH IIBITAACS CBSI3aThb HEIOAIIMCABIIYIO CTOPOHY, KOTOpas He OblAa
IPSIMO OXBaveHa apOUTPAXKHBIM coraareHveM"'”.

22. B MHOrocTOpoHHEM KOHTEKCTe, KOTAA CIIOPBI II0 AByM OTAEAbHBIM AOTOBOpaM
OBIAM 00BeAMHEHBI B OAHO apOUTpasKHOEe pasbHpaTeAbCTBO U KOIAA 06a AOrOBOpa
He OBIAM TTOAIIMCAHBI TeMH ke cropoHamu, QPeaepasbHbIi apOuTpaxHsIil cyp Poc-
cuitckoit Pepepanuy 0TKa3aA B IPHBEACHHU B MCIIOAHEHHE apOUTPAKHOIO pellle-
HUSI, KOTOPOe YCTAHABAMBAAO OTBETCTBEHHOCTb ABYX CTOPOH, KOTOpPBIE He
MOAIIMCBIBAAU OAHO H TO K€ apOMTPaXHOe COTAALIEHMe, a 3HAYUT, HE BBIPAUAU
0011ero COrAacHsi ¢ apOUTPKHBIM PACCMOTPEHHEM CBOUX CIOPOB®'®. AHAAOTHYHBIM
06pa3oM, OAMH POCCHICKUI (peAepaAbHBIN apOUTPAKHBIA CyA OTKA3aA B IIPUBeAe-
HHH B HCIIOAHEHHe apOUTPaXHOTO pelleHus B cooTseTcTBuu co crarbeit V (1)(c)

815Gerald Metals Inc. v. Wuhu Smelter & Refinery Co,, Ltd. and Wuhu Hengxin Copper (Group) Inc., Supreme
People’s Court, China, 12 November 2003, [2003] Min Si Ta Zi No. 12; First Investment Corp. (Marshall Island)
v. Fujian Mawei Shipbuilding Corp. and Fujian Shipbuilding Corp., Supreme People’s Court, China, 27 February
2008, [2007] Min Si Ta Zi No. 35, XXXV Y.B. Com. ArB. 349 (2010); Hemofarm DD, MAG International Trade
Holding DD, Suram Media Ltd. v. Jinan Yongning Pharmaceutical Co. Ltd., Supreme People’s Court, China, 2 June
2008, [2008] Min Si Ta Zi No. 11; Aoetker Germany v. Sinotrans Nanjing Co., Ltd., Supreme People’s Court, China,
11 September 2001, [2000] Jiao Ta Zi No. 11.

816 Aoetker Germany v. Sinotrans Nanjing Co., Ltd., Supreme People’s Court, China, 11 September 2001, [2000]
Jiao Ta Zi No. 11.

SI7FIAT S.p.A. v. The Ministry of Finance and Planning of the Republic of Suriname, Suriname Rice Export Company
NV, et al. v. Alvaro N. Sardi, District Court, Southern District of New York, United States of America, 12 October
1989, 1989 WL 122891, 4, para. 5.

818Komnanus "O&Y Investments Ltd.” npomus OAO "Bymmaw", DepeparbHblit apGUTPaKHDI CyA YPaAbCKOTO
oxpyra, Poccuiickas Qeaepanms, 12 oxra6pst 2005 roaa, @O9-2110/05-C6, XXXIII Y.B. Com. ARB. 687 (2008).
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Ha TOM OCHOBAHHUH, YTO HUKAKOTO ACHCTBYIOIIETO apOUTPAKHOIO COTAALICHHS He
CyILIeCTBOBAAO, XOTSI B KOHEYHOM CYETe 9TO IIOCTAHOBACHUE GBIAO IIEPECMOTPEHO B
HOPSIAKE HAA30pa BbicmMM apOUTPaXHBIM CYAOM HA OCHOBAHHH HMMEOIIUXCS
Ppaxros®”.

23. AneAASIIMOHHDBIA Cyp AHTAMM M Y2AbCA PacCMOTpEA BO3pakeHHEe MPOTUB
[pPUBEACHNS B HCIIOAHEHHMe apOUTPAXKHOIO pelleHHus B COOTBETCTBHU CO
cratbeit V (1)(c) Ha ToM OcHOBaHuH, 4TO 3TO ap6UTpakHOE pelleHHe KacaroCh
CTOPOH, KOTOpble He OBIAM CBS3aHBI apOUTPAXKHBIM COTAAlIeHHeM. B xoHeyHOM
CueTe AAHHBIA CyA OTKAOHHA 9TO BO3PAXKEHHE, IIOCKOABKY apOUTPAKHOE PelLieHe,
B KOTOPOM XOTSI U YKa3bIBAAHCh APYIHe CTOPOHBI, He CBSI3aHHBIE apPOUTPAKHBIM
COTAQIIIEHUEM, He COAEPXKAAOCH HHKAKUX MOAOXKEHWI B X IIOAB3Y MAM HHUKAKOTO
OIIpeAeAEHNs B OTHOLIEHUH IIPaB 9THUX CTOPOH™.

24. XoTs HEKOTOpBIE CYABI CYUTAAHM, YTO BO3PAXKEHNUSI IPOTUB [IEPCOHAABHOM IIOA-
CYAHOCTH MOTYT TIOATIAAATH TIOA AeficTBue cTaTbi V (1)(c), 9TH BO3paxeHus B aAb-
TEePHATHBHOM ITOPSIAKE MOT'YT PACCMATPUBATHCS KAK IIPEACTABASIIOIIIE COOO¥ CIOPBI
B OTHOIIEHUM COAEPXKAHUS M CYLIECTBOBAHUS AEHCTBHTEABHOIO apOHTPaKHOTO
COTAQLIEHHs, KOTOpbIe, CKOpee, MOAMAAAIOT Top Aeiicteue crarbu V (1)(a). Tak,
HEKOTOpPble KOMMEHTATOPbI CYUTAIOT, YTO TOABKO IIOACYAHOCTb TPETENCKOMY CYAY
B OTHOIIEHWH CYIIECTBEHHBIX OOCTOSITEABCTB SIBASIETCSI "BOIPOCOM' IIO CMBICAY
crateu V (1)(c) B oTAUNHE OT MOACYAHOCTH TPETEHCKOMY CyAy B OTHOIIEHHH KOH-
KpeTHO! cTOpoHbI*'.

d. Oxsam ap6umpa)KHoeo coesiauieHusa 8 cpasHeHuUU C oxsamom
OCHOBHO20 OOZOBOPG

25. ®opmyanposka crarbu V (1)(c) sicHO mpesycmaTpuBaet, 4TO B NPU3HAHUM
UAU IIPHBEACHUH B HUCIIOAHEHHe apOUTPAXKHOIO PelIeHHs MOXeT OBITb OTKAa3aHO,

819 Komnarus "HiPP GmbH & Co. Export KG" npomus 3A0 CIBMA, Boiciuit ap6urpasiit cya, 14 mrons 2011 roaa,
1787/11.

820Deutsche Schachtbau-und Tiefbohrgesellschaft mbH v. Ras al-Khaimah National Oil Co., Court of Appeal,
England and Wales, 24 March 1987, 3 W.L.R. [1986 D No. 2196] [1987 R No. 273].

821GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3544-45 (2014); ALAN REDFERN, J. MARTIN
HUNTER ET AL., REDFERN & HUNTER ON INTERNATIONAL ARBITRATION 645, para. 11.76 (2009) (ccpaxa Ha
Aeno The Arab Republic of Egypt v. Southern Pacific Properties, Court of Appeal of Paris, France, 12 July 1984, 23
ILM (1984)); Paolo Michele Patocchi & Cesare Jermini, Article 194, B: INTERNATIONAL ARBITRATION IN
SWITZERLAND: AN INTRODUCTION TO AND A COMMENTARY ON ARTICLES 176-194 OF THE Swiss PRIVATE
INTERNATIONAL LAW STATUTE 660-61, para. 94 (SV. Berti et al. eds., 2000); Stefan Michael Kr5ll, Commentary
on the German Arbitration Law (10" Book of the German Code of Civil Procedure), B: ARBITRATION IN GERMANY:
THE MODEL Law IN PRACTICE 541, para. 83 (K.H. Bockstiegel, S. Kréll, P. Nacimiento eds., 2007); Mercédeh
Azeredo da Silveira & Laurent Levy, Transgression of the Arbitrators” Authority: Article V (1)(c) of the New York
Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NEW YORK CONVENTION IN PRACTICE 639, 639-40 (E. Gaillard, D. di Pietro eds., 2008). Bmecre ¢ Tem cm. JEAN
FrANGOIS POUDRET, SEBASTIEN BESSON, COMPARATIVE LAW OF INTERNATIONAL ARBITRATION 836-37,
para. 913 (2007).
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€CAU OHO KacaeTcs BOIPOCOB, KOTOPbIe BHIXOAST 3a IPEAEAbl COTAANIEHMS CTOPOH
06 apburpaxe. Caeayst yskoMy ToakoBanmio cratbu V (1)(c), cyapl mocaeposa-
TEABHO IIPOBOAMAM PA3AUYNE MEXAY H3ydeHHeM cpepbl OXBATa CAMOTO apOHUTpax-
HOTO COTAQAIIeHMsl U cPephl OXBaTa OCHOBHOIO AOTOBOpaA.

26. TaxuMm 00pa3oM, CYAbl OTKAOHSIAW 3asIBA€HHBIE CTOPOHAMH BO3PaKEHHS B
cootsercTsuu co crarbeit V (1)(c) Ha TOM OCHOBaHHH, YTO ApOUTPaXKHOE pelIeHHe
B HEKOTOPOM CTeIIeHU BBIXOAHAO 32 IIPEAEABI CPephl OXBaTa OCHOBHOI'O AOTOBOpa,
a He apOUTPa)KHOTO COTAALIEHHMS. B 4acTo [UTHpyeMOM pelleHHH areAASIIHOHHOTO
cyaa Broporo okpyra Coesunennbix IlltaToB orMewasocs, uro, "xorss Konsenrms
[IPU3HAET, YTO ApOUTPAKHOE pelleHIe MOXKET OBITh He IIPUBEACHO B HCIIOAHEHIE,
KOTAQ OHO KaCaeTcsl CyIeCTBEHHDBIX OOCTOSITEABCTB, BBIXOASIINX 32 [IPEAEABL ITOA-
CYAHOCTH apOHTpaM, OHA He IPEAYCMATPUBAET CAHKIIUI B OTHOIIEHHI HOBOTO H3Y-
YeHHs] MHEHUS apOUTPOB O COTAALIEHUM CTOPOH"*,

27.  Opaun okpyxsoit cys B Coepunennsix IllTarax cuea, 4T0 apOUTpaKHOE pelre-
HYe B OTHOLIEHUH KOCBEHHOTO YIjep0a SIBASIETCS IPEAMETOM apOUTPAsKHOIO COrAa-
IIeHUS MAM apOHTPa’KHON OTOBOPKU B AOTOBOPE, AQXKE eCAH KOCBEHHBIN yIiepO
IPSIMO HCKAKOYAACSI YCAOBHSIMU OCHOBHOTO AOTOBOpPa B OOCTOSITEABCTBAX, KOTAQ
KOCBEHHBII yIepO ObIA BKAIOYEH B KPYI BEACHMS U CAYXKHA OCHOBAaHHEM AAS
[PUHATUS TPETEHCKHM CYAOM apOHTPaKHOTO PELIEHHS, OIPABABIBAIOLIETO €ro
npuMeHeHune®>,

28. B Apyrom mpumepe opHA M3 CTOPOH OCIAPHBAAA IIPHBEACHHE B MCIIOAHEHHE
apburpaxHoro pemenus B AmeaasnuoHHOM cyse Cearanaa, IIIBenuss, Ha TOM
OCHOBAHMI, 4TO apOUTPAKHOE PelleHIe KACAAOCh CIIOPOB B OTHOLIEHHH KOHKPET-
HOTO IPOAYKTa, KOTOPOT'O He CYIIeCTBOBAAO B MOMEHT BCTYIIAEHMS B CHAY OCHOB-
HOTO AOTOBOpPA, M II03TOMY BBIXOAUT 32 IIpeAeABl Cdepbl OXBaTa apOUTPAXKHOTO
COTAQMIEHHS, COAPIKAIIEr0OCs B 9TOM AOroBope. PaccMoTpeB Bo3paskeHHe IIPOTUB
NIPUBeACHHS B UCTIOAHEHUEe B COOTBETCTBUH C paszperoM 54 (3) mseackoro 3akoHa
06 ap6urpaske, KoTOpHIit PpakTHuecku mosropser crathio V (1)(c), cya cuea, uro
BOIIPOC O TOM, OBIA AU IIPOAYKT OTHECEH K OCHOBHOMY IIPEAMETY COOTBETCTBYIO-
Iero AOrOBOPa, He MOXET OBITh paspelneH 0e3 TOAKOBAHUS AOTOBOPA, YTO OTHO-
CHTCS K CYIIeCTBY apOUTPAKHOIO pelleHUs U II09TOMY He MOXeT PacCMaTPHBATbCS
cyaom®,

822parsons ¢ Whittemore Overseas Co. v. Société Générale de I'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 23 December 1974, 508 E.2d 969.

823Fertilizer Corp. of India v. IDI Mgmt. Inc., District Court, Southern District of Ohio, United States of America,
9 June 1981, 517 F. Supp. 948.

824 American Pacific Corp. v. Sydsvensk Produktutveckling AB, Svea Court of Appeal, Sweden, 21 March 2001,
O 4859-00, XXVII Y.B. Com. ARB. 551 (2002).
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B. YactuyHoe npuaHaHMe apOUTPAXKHOIO pelleHus

29. B coorsercTBuu c 3aroxenHo#t B Hpio-IIOpKCKOi KOHBEHIMU KOHIIEMIIHE
COAEVICTBHS IPHBEACHHIO B UCTIOAHEHUE apbuTpaxHbix pemenuit crarbs V (1)(c)
[peAyCMATPUBAeT, YTO "Ta YacTh APOUTPAKHOIO pelleHUs, KOTOPAs COAEPIKUT
[IOCTAaHOBAEHHS [0 BOIPOCAM, OXBATHIBAEMBIM APOUTPAXKHBIM COTAALIEHHEM HAM
apOUTPaXHOM OrOBOPKOM B AOLOBOPE, MOXKET ObITh NpU3HAHA U IPHBEACHA B
HCIIOAHeHHe", IIPU YCAOBHH YTO 9TH BOIPOCH, HAAAEKAIIUM 00pa3oM OXBaueHHBIE
apOUTPAXKHBIM COTAALIEHHEM HAY OTOBOPKOI, "MOTYT OBITH OTAGAEHBI OT TeX, KOTO-
pble He OXBATHIBAIOTCS TAKUM COTAALICHHEM HAU OrOBOPKOM'.

30. YuwuTbBas OrpaHHYEHHOE OOCYKACHHE 9TOTO BOIIPOCA B HOOZOMOBUMEAbHBIX
MaMepuarax, MOXKHO IPEATIOAOSKHTD, YTO IPHUHIIUII OTAEAUMOCTH OyAeT HapAeXKa-
IMM B TeX CAY4asX, KOTAQ BOIIPOCHI B apOUTPAKHOM PELIEHNH, BEIXOASIIKE 3a IIpe-
AEAbl COTAAIIEHNUS], UMEIOT "BTOPUYHBIN" XapaKTep MAM IPEACTABASIOT cO60ii, KaK
CKa3aA OAUH AeAerar, "HeOOABLIYIO AeTaAb' B KOHTEKCTE OCTAABHOM YacTH apOu-
TpaxHOro pemenus”. Ha mpakTuke IpUHIMII OTAEAUMOCTH HMeeT Topasao boaee
LIMPOKOe IpuMeHeHne ™ .

31. Oaun okpyxHoi cyp B CoearHeHHbIX IlITaTax YaCTHYHO IPHBEA B UCITOAHE-
HHe apOUTpaXHOe pelleHHe, KOTOPOe OXBAThIBAAO HECKOABKO AOTOBOPOB, ITOCAE
TOTO KaK IIPHIIEA K 3aKAIOUEHHIO, YTO OAUH M3 AOTOBOPOB BBIXOAUT 3a IIPEACABI
apburpaxuoro coraamenus. Cya IpUBeA B HCIIOAHEHHE YaCTh apOUTPAXKHOIO pelile-
HUS, KACAIOIYIOCS AOTOBOPOB, OXBATHIBAEMbIX apPOUTPasKHbIM COTAALIeHHeM .

32. Cyabpl IpuMeHSIAH TaloKe CTaThio V (1)(c) B xonTexcre apOUTPaKHBIX pa3bu-
PaTeAbCTB C y4acTHeM HEeCKOABKHX CTOPOH C LI€ABIO He AOIYCTHUTb IIPUBEACHUS B
HCIIOAHEHHE TeX YacTeil apOUTPasKHOTO PelleHus], KOTOPbIe KaCalOTCsl CTOPOHBI, He
CBSI3QHHO apOUTPAXKHBIM COTAAIIEHNEM, OAHAKO [IPH 9TOM IIPUBOAVAY B HCIIOAHE-
HHe apOUTPaXHOE pelleHHe B OTHOLIEHUH OCTAABHBIX CTOPOH. Tak OBIAO B cAyyae
OCIIapUBAaHUSI IIPUBEACHHS B HCIIOAHEHNE apOUTPAXKHOTO PelleHNs B COOTBETCTBHU
co crarpeit V (1)(c) B BepxoBHoM HapoaHOM cype KuTasi, KOTOpBIi cuea, YTO OAUH
M3 OTBETYHKOB, YKa3aHHBII B apOUTPAXHOM peLIEHHH, He SIBASETCS CTOPOHOMN
apburpaxkHoro coraauteHus. Cya MPU3HAA TOABKO YacTh apOUTPAXKHOTO pelleHus],
KOTOpasl KacaAach KOHKPETHO H MCKAIOUHTEABHO OTBETCTBEHHOCTH APYTOTO

825TTodz0mosumeavtvie mamepuaret, United Nations Conference on International Commercial Arbitration,
Summary Records of the Seventeenth Meeting, E/CONE.26/SR.17, p. 9. Cm. rawke Albert Jan van den Berg,
The New York Convention of 1958: An Overview, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTER-
NATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 59-60 (E. Gaillard, D. di Pietro eds.,
2008).

826Mercédeh Azeredo da Silveira & Laurent Levy, Transgression of the Arbitrators’ Authority: Article V (1)(c) of
the New York Convention, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL
AwARDS: THE NEw YORK CONVENTION IN PRACTICE 639, 676 (E. Gaillard, D. di Pietro eds., 2008).

827Four Seasons Hotels And Resorts BV. et al. v. Consorcio Barr, S.A., District Court, Southern District of Florida,
United States of America, 12 May 2009, 1:04-cv-20673-KMM.
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828 AHaaoruy-

OTBETYMKA, KOTOPBIA OBIA YYACTHUKOM APOUTPAKHOTO COTAAIIEHHUS
HbIM 00pasoM, opuH OkpyxHoi cys B Coeaunennsix IllTarax mocae sasBaeHHs
BospakeHHs Ha ocHoBaHuMM cTatbi V (1)(c) OTKasaAcs MpHMBECTH B UCIOAHEHHe
9acTh ApOUTPAXKHOIO pelleHus, KOTOpasi OblAa BbIHECEHA B OTHOIIEHUH CTOPOHBL,
He MOAIIMCABINElN apOUTPAKHOIO COTAAIIEHHS, OAHAKO IIPUBEA B HCIIOAHEHHE
OCTAABHYIO YaCTh APOHTPAXXHOIO peIleHHs B OTHOIIEHHHM APYTOTO OTBETYHKA,

KOTOPBII SIBASIACSI Y4ACTHUKOM apOUTPAKHOTO COTAAIIEHHS .

33. BO3MOXHOCTb OTAEAUMOCTH, TipeaycMarpusaemas crarbeit V (1)(c), mosso-
ASIeT IPU3HABATD M IPHBOAUTD B HCIIOAHEHHE YaCTh ApOUTPAKHOTO PelleH s, KOTAQ
OHa KACaeTCsl BOIIPOCOB, He BBIXOASINMX 33 IIPEAEABI ApOUTPAKHOIO COTAAIIEHMUS
HAM OTOBOPKH B AOTOBOpE, YTO COOTBETCTBYeT LieAr KOHBeHIMH, KOTOpas 3aKAHO-
4aeTcsi B 00AerYeHNN IPUBEAEHNUS B UCIIOAHEHHe apbuTpakHbix pemennit®™. Heko-
TOpble MCCAEAOBATEAU IIOLIAY €IIe AAABIIE, BBICKA3aB B TOM JKE AyXe MHEHHE O TOM,
4TO, HeCMOTps Ha ucroab3oBanue B crarbe V (1)(c) caoBa "MosxkeT", CyABI C yaeTom
riean KOHBeHIMH, 3aKAIOYAIOIIENCS B OOAErYeHHMM IMPHBEACHHS B HCIIOAHEHHeE
ApOUTPaKHBIX PELIECHHUI, 'AOAKHBI' [IPU3HABATH Te YaCTH APOUTPAXKHOIO pelleHHs,

KOTOpble MOTYT 6bITh IIpU3HAHBI™',

C. BsaumocBaA3b Cc gpyrumun cratbamu KoHBeHLMM

a. Cmamssa V (1)(a)

34. Crarba V (1)(a) npeaycmarpuBaert, 9To CyABl MOT'YT OTKA3aTh B IIPU3HAHUM
VAV TIPMBEACHUU B UCIIOAHEHHE apOUTPAKHBIX pelLleHHUil, KOTOpble He OCHOBAHBI
Ha ACHCTBUTEABHOM apburpaxsoM coraamennn®”. ITo cBoemy xapaxrepy
crarbs V (1)(a) amarormuna cratbe V (1)(c), mOckoAbKy 06e CTaTbu KacaroTcs
BOIIPOCA O TOM, GBIAO AM ApOUTPAKHOE PelIeHre BBIHECEHO Ha OCHOBE ACHCTBUTEAD-
HOTo ap6uTpakHOro coraamenus. Takum obpasom, u Ha cratsio V (1)(a), u Ha

828Gerald Metals Inc. v. Wuhu Smelter & Refinery Co., Ltd. and Wuhu Hengxin Copper (Group) Inc., Supreme
People’s Court, China, 12 November 2003, [2003] Min Si Ta Zi No. 12.

829FIAT S.p.A. v. The Ministry of Finance and Planning of the Republic of Suriname, Suriname Rice Export Company
NV, et al. v. Alvaro N. Sardi, District Court, Southern District of New York, United States of America, 12 October
1989, 1989 WL 122891.

830Cm. Christian Borris, Rudolf Hennecke, Commentary to Article V (1)(c), B: NEw YORK CONVENTION ON
THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY
309, 328, para. 259 (R. Wolff ed., 2012).

831GARy B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 3444 (2014); Nicola Christine Port, Scott
Ethan Bowers, Bethany Davis Noll, Article V (1)(c), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 257, 276 (H. Kronke, P. Nacimiento et
al. eds., 2010).

8320y, raaBy PykoBOACTBa, MOCBANIEHHYIO CTaTbhe V (1)(a).
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cratbio V (1)(c) MOXHO COCAATBCA TPU OCHAPUBAHUU AEHCTBUTEABHOCTH ap6u-
TPAXHOT'O COTAAUICHHS .

35. B TO ke BpeMs 9TU IIOAOXKEHHS CAYXKAT Pa3AMYHBIM IleAsM. B To Bpems Kak
cratbs V (1)(a) xacaeTcs HaAMYUS AEHICTBUTEABHOTO apOUTPAXKHOTO COTAALIEHHS,
KOTOpOe HMeeT 00s3aTeABHYIO CHAY AAS BCEX CTOPOH, YKA3aHHBIX B apOUTPOKHOM
pemenun, cratbs V (1)(c) mpeamosaraer Haauume AEHCTBHTEABHOTO apOHTpax-
HOTO COTAQIUIEHHSI MEXAY CTOPOHAMH U, HA060POT, KACAETCsI ACIIEKTa O TOM, BBIXO-
AUT AU apOUTPAXKHOE pelleHHe 3a IIPEAEAbl CYIeCTBEHHbBIX BOIPOCOB, KOTOpbIE
CTOpPOHBI HAMEPEHbI [IPEACTABUTD B apOUTPaXK.

36. Bmecre c TeM 9TO pasAmuiMe He BCETAA YE€TKO IIPOCAEKMBAETCS Ha IPAKTHKE.
Kak oTMedaroch Bblle, CYABI B HECKOABKHX IIPAaBOBBIX CHCTEMAaX PaCcCMaTPHUBAAH
BOIIPOC O TOM, COTAAQCHA AU Ta MAM HHAsI CTOPOHA OBITH CBSIBAHHOM apOUTPaKHBIM
COTAQNIeHMeM, MOATIAAAfoITIM oA AeticTue cratbu V (1)(c), a me crateu V (1) (a).
Ha npaxTrike HEOCIIOPUMBIM SIBASIETCSI TO, YTO OTCYTCTBHE COTAACHsSI CTOPOHBI Ha
apOUTpaKHOe Pa3bHPATEAbCTBO CO3AAET OCHOBAHHS AASL OCIIAPUBAHUS IIPU3HAHMS
HAU [IPUBEACHUSI B HUCIIOAHEHHE apOUTPKHOTO pelleHHs He3aBUCUMO OT TOTrO, Ha
KaKOM ITOAIYHKT CTaTbil V A€AQeTCs cChlAKa. TeM He MeHee PacCMOTpeHHe BOIIPOca
O TOM, COTAACHA AWM Ta MAU HMHAsI CTOPOHA C apOHTPaXKHBIM Pa3OHpPaTeAbCTBOM B
cootserctsuu co cratbeit V (1)(a), B KOHEYHOM CueTe COOTBETCTBYeT Pa3HbIM
neasm crareit V (1)(a) u V (1)(c), xotopsie 6biau chopMyAHpOBaHBI PaspaboTau-
kamu Konsenijuu.

b. PacwupeHHoe npumeHeHue NpUHYUNG YACMUYHO20 NpuBeOeHUs
8 ucnosHeHue, cgpopmynuposaHHoz2o 8 cmamse V (1)(c)

37. Crarpa V (1)(c) - aTo epuncTBenHas crarbst B KOHBeHIMH, KOTOpas IpsIMO
[IPeAYCMaTPUBAET, YTO CYAbI MOT'YT YaCTUYHO IIPHBOAUTH B UCIIOAHEHHE apOUTPax-
HOe pellleHHe, KOTAQ eCTb OCHOBAaHHMA AASL OTKA3a B NIPH3HAHHU HAU IIPUBEACHHU B
834, CyABI CCHIAQAMCH HA IIPHHIHIT
YACTHYHOTO TIPUBEAGHUSI B WCTIOAHeHWe, m3AokeHHbii B crarbe V (1)(c), aas

HCIIOAHEHHNE HEKOTOPDIX ACIIEKTOB 3TOT'O PEIIEHMT

YaCTHUYHOI'O IIPUBEACHUS B MCIIOAHEHHE ap6HTPa>KHbIX pemeHHﬁ B CBsA3H C BO3pa-
JKEHMSIMH, 3a4BASIEMBIMH B COOTBETCTBHU C APYTMMH ITIOAOXKEHHSIMH KOHBEHIII/II/I.
HaHpHMep, HEKOTOpPbIE CYAbI YaCTHYHO IIPU3HABAAN HAU IIPUBOAMAHN B MCIIOAHEHHE

833 Astro Nusantara International BV et al. v. PT Ayunda Prima Mitra et al., Court of First Instance, High Court
of the Hong Kong Special Administrative Region, Hong Kong, 21 March 2012, HCCT 45/2010, para. 19.

834Crarps V (1)(c) nmpeaycMaTpuBaet, 4To ecAH OCHOBAHHS AASL OTKA32 B IPU3HAHUN HAM IPUBEACHHH B HCIIOA-
HeHHe apOUTPaXKHOTO PelleHHs CYUIeCTBYIOT TOABKO B OTHOLIEHMH 9aCTH apPOUTPAKHOTO peIleHHs, TO "Ta 9acTh
apOUTPAXHOIO PElIeHH s, KOTOPAs COAEPXKHT IIOCTAHOBACHHS I10 BOIIPOCAM, OXBATBIBAEMbIM apOUTPAKHBIM COTAA-
LIeHHEM HAM apOHTPAXKHON OroBOPKOil B AOTOBOPE, MOXKET ObITh IIPU3HAHA M IIPUBEACHA B MCIIOAHEHHE', IPH
YCAOBHMH 4TO BOIPOCHI, HAAAEKAMM 06Pa3oM OXBaueHHbIe apOUTPAXKHBIM COTAALIEHHEM, "MOT'YT GBITh OTACAEHDI
OT TeX, KOTOpble He OXBaThIBAIOTCS TAKHM COTAAIIEHHEM UAK OroBopKoil'. CM. raaBy PyKOBOACTBA, IIOCBSIEHHYIO

crarve V (1)(c), mynxrsr 29-33.
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apbuTpaXKHbIe pellleHHs, B IPUBEACHHU B HCIIOAHEHHE KOTOPBIX B MHOM CAyYae
OBIAO OBI OTKA3aHO HAa OCHOBAHHH ITyOAMYHOTO MOPSIAKA®®.

38. Kpome TOro, B Tex CAy4asix, KOTAQ XOAATaliCTBO 006 OTMeHe apOUTPaKHOro
PelleHKs] HAXOAMAOCH Ha PACCMOTPEHHH CYAQ TI0 MeCTy apOUTpaKa, AIIeAASIIHOH-
HBII cyA AHramm u Yaabca cdea, uro noaoxenus crarsu V (1)(c) o wacrmanom
IPUBEACHHUH B HCIIOAHEHHE MOTYT NPUMEHSTBCS AAS TIPHBEACHHS B UCIIOAHEHHe
TeX 4acTeil apOUTPAXKHOIO PelIeH s, KOTOPbIe He OCIApHBAAMCH*™.

D. [lpouenypHble acnekTol

a. [poyeccyansHas npagocnocobHocms

39. Crarbs V (1) mpeaycMaTpuBaeT, 4TO TOABKO CTOPOHA, HPOTHB KOTOPOI
HAIIPaBAEHO apOUTPaXKHOe pelleHKe, MOKeT BBIABHIaTb BO3PaXKEHHs [0 OCHOBA-
HHSIM AASL OTKA33, H3AOKeHHbIM B cTaTbe V (1).

40. Cyabl IIOCAEAOBATEABHO IIOATBEPXKAAAM OTY IIO3MIMIO B OTHOIISHHU
crater V (1)(c)*. Hanpumep, AneaastioHHblit cyp 1matoro okpyra CoepnHeH-
HbIx IIITaTOB OTKAOHHA IIONBITKY CTOPOHBI BBIABUHYTb BO3PKEHHE COTAACHO
cratbe V (1)(c) AAS BOCHpPENATCTBOBAHMS TMOCTAHOBAGHHIO O MPHHYAUTEABHOM
apbuTpaxe, T. €. AO TOTO, Kak apOUTPKHOE Pa3OUPATEABCTBO OBIAO IPOBeACHO™ .
Cya oTMeTHA, 4TO Ha 3TO IOAOXKEHHE MOXKET CCHIAATBCS TOABKO CTOPOHA, BO3pasKa-
IOIasi MIPOTHUB IPHBEACHUS B HCIIOAHEHHe apOHTPa’KHOTO pelLIeHHs, YTO HeBO3-
MOXHO B OOCTOSITEAbCTBAX, KOIAQ HHMKAKOLO apOUTPAXKHOTO pelIeHHs He OBIAO
BBIHECEHO, A TAKKe MAAOBEPOSITHO B CAyYasiX, KOIAQ CTOPOHA, 3asBASIONasl BO3pa-
JKEHIe, SIBASIETCS. HCTLIOM B IIPEACTOSIIEM apOUTPaXKHOM pa3OHpaTeAbCTBE H, CAe-
AOBaTEAbHO, He SIBASETCSl CTOPOHOM, KOTOpasi CMOXeT OCIApuBaTh Aloboe
BbIHECEHHOE apOHTPAXXHOE pelleHne B OTCYTCTBHE AIOOBIX BCTPEUYHbIX UCKOB®Y,

835Cwm., nanpumep, J. J. Agro Industries (P) Ltd. v. Texuna International Ltd., High Court, Supreme Court of
Hong Kong, Hong Kong, 12 August 1992, HCMP000751/1992; Buyer (Austria) v. Seller (Serbia and Montenegro),
Supreme Court, Austria, 26 January 2005, 3 Ob 221/04b. Cm. Taxsxe GARY B. BORN, INTERNATIONAL COMMER-
CIAL ARBITRATION 3445-46 (2014).

836Nigeria (NNPC) v. IPCO (Nigeria) Ltd., Court of Appeal, England and Wales, 21 October 2008, [2008]
EWCA Civ 1157. Cwm. Taxxe IPCO (Nigeria) Ltd. v. Nigerian National Petroleum Corp., High Court of Justice,
England and Wales, 17 April 2008, [2008] EWHC 797 (Comm).

837Ernesto Francisco v. Stolt Achievement MT; Stolt Achievement, Inc.; Stolt-Nielsen Transportation Group, Ltd.;
Stolt Parcel Tankers, Inc., Court of Appeals, Fifth Circuit, United States of America, 4 June 2002, 293 F.3d 270;
Kommanus "Odfjell SE” npomus OAO I1O "Ceseproe mawunocmpoumervroe npednpusmue”, Boicuimit ap6uTpakHsiit
cya, Poccmitckas ®epepanusi, 26 mas 2011 ropa, BAC-4369/11; Not indicated v. Not indicated, Hanseatisches
Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99, XXXI Y.B. CoM. ARB. 640
(2006).

838 rnesto Francisco v. Stolt Achievement MT; Stolt Achievement, Inc.; Stolt-Nielsen Transportation Group, Ltd.;
Stolt Parcel Tankers, Inc., Court of Appeals, Fifth Circuit, United States of America, 4 June 2002, 293 F.3d 270.

839Tbid.
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b. Cmanoapm nepecmompa

41. Xorsa ¢popmyanposka cratbu V (1)(c) mpsmo He mpeaycMaTpuBaeT KaKoro-
AM00 KOHKPETHOrO CTAaHAAPTA MEPecMOTPa, AI0OOe IIOCTAHOBACHHE TPETeHCKOro
CyAd, Kacaioljeecs ero COOCTBEHHOM KOMIIETEHIJMH B OTHOIIEHUH CyIeCTBEHHbIX
BOIIPOCOB U Cdephl OXBaTa apOMTPAXKHOTO COTAAIIEHUS MAH apOUTPaXKHOH oro-
BOPKH B AOTOBOpE, He MOXKET OBITh 00513aTEABHBIM AAS TIPUBOASIIETO B UCIIOAHEHNUE
CyAQ, TIOCKOABKY 3TO cAeaaao 6b1 HeHyxkHoit crarbio V (1)(c). CoorBercTBenHo,
OAMH IIBEHIIAPCKHUI CYA YTOYHHA, UTO IIOCTAHOBACHHUS B OTHOIIEHUH Cdephl OXBaTa
apOUTPAXKHOIO COTAALIEHHS MAM apOUTPAKHON OTOBOPKH B AOTOBOpE, IIPHHSTHIE
TPeTeNCKUM CYAOM HAM KOMIIETeHTHBIMM OPTaHAMHU B APYTMX IOCYAApCTBax, He
HMEIOT AASL HETO OOSI3aTeABHOM CHABIL, XOTSI HA OCHOBAHUM CBOETO COOCTBEHHOIO
OTIpeAeAeHHs 10 9TOMY BOTIPOCY 9TOT CYA B KOHEYHOM CUYeTe OTKAOHUA BO3PAKEHHUS
[POTHB [IPUBEAEHUS B UCIOAHeHne

42. AHaAOTMYHBIM 00pPa3soM, ANEAASIIMOHHBINA CyA AeBsitoro okpyra CoepuHeH-
upix I1lTatoB, orMerus, uto $pepepasbusiil 3akoH Coepunenusix Illratos 06 apbu-
TpaKe YCTaHABAMBAeT OOLIyI0 '"TPE3YMIIIUIO TOTO, YTO APOUTPAKHBIA OpraH
AEFICTBYeT B IIPEAEAAX CBOMX IIOAHOMOYHI', TeM He MeHee YTOYHHUA, YTO OH 'elle
pa3 pacCMOTPUT YTBEpXKAEHHE O TOM, YTO OCHOBHOM BOIPOC apOUTPaXHOIO pas-
OMpaTeAbCTBA BBIXOAWT 3a PaMKM Aorosopa’.

43. Bwmecre c TeM CyAbl IIOCAGAOBATEABHO IIPHUAEPXKMBAAMCh MHEHMS, YTO
cratba V (1)(c) AOAKHA MMeTb y3KOe TOAKOBAaHHE U, KAk TaKOBasl, He AOAXKHA AOITY-
CKaTh HU IPH KAKHUX O0OCTOSITEABCTBAX BO3MOXKHOCTU PACCMOTPEHMUSI IIPUBOASIIIAM
B HCIIOAHEHHE CYAOM CYIeCTBA CIIOPA, TOCKOABKY 9TO IIPOTUBOPEUHAO OBI AYXY U
nean Konsennuu®®.

44. TlpupaepsKuBasChb 3TOTO IOAXOAQ, CYABI COIPOTHUBASIAMCH IIOIBITKAM CTOPOH
BEPHYTbCS K PACCMOTPEHHUIO CYIIECTBA A€Ad C IIOMOIIBIO 3asIBACHHS BO3PAXKeHUH
Ha ocHoBe crarbu V (1)(c). Hamnpumep, B Bepxoreiit cya Mcmanuu Obiau mpea-
CTaBACHBI BO3PAXKEHHS CTOPOHBI, YTBEPXKAQAIOIIEH, YTO TPETEHCKUI CYA He TIPHHSA
BO BHUMAaHHUE BCEX IPEACTABAEHHBIX €My COOTBETCTBYIOIUX (PAKTOPOB, UYTO MOTAO
051 mpuBecTH K HMHOMy pesyAbrary. Cys cdeA, 9TO 9TO BO3paXKeHHE SIBASETCS
HEYMECTHBIM IIO CMBICAY CaMOH ero GOpPMYAHUPOBKH, IIOCKOABKY OCIIApHBAIONIAs
CTOpPOHA He CYHMTAET, YTO PELIEHHE BHIXOAUT 32 PAMKH apOUTPAKHOIO COTAALIEHHS],
a, CKopee, BBIPAXXAET CBOE HECOTAACHE C "OCHOBAHHEM U IMPHYMHAMU HPHHSTHS

840Debt Collection and Bankruptcy Chamber of the Court of Appeal, Switzerland, 16 September 2002,
14.2002.00042.

84 Mgmt. & Tech. Consultants S.A. v. Parsons-Jurden Int'l Corp., Court of Appeals, Ninth Circuit, United States
of America, 8 July 1987, 820 F2d 1531.

8421 esotho Highlands Development Authority v. Impreglio SpA et al., House of Lords, England and Wales, 30 June
2005, [2005] UKHL 43. Cwm. Taxxe Kersa Holding Co. Luxembourg v. Infancourtage, Famajuk Investment and Isny,
Superior Court of Justice, Luxemburg, 24 November 1993, XXI Y.B. Com. ARB. 617 (1996).
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takoro pemtenust’. Cyp HpHIIeA K BBIBOAY, YTO TaKOe BO3PAKeHHE "HECOMHEHHO
He noanapaer mop Aeiictsue [...] cratsu V (1)(c) Hpto-Mopkckoit konBenumu"*®,

4S.  AHarOrMYHBIM 00pa3oM, OAMH OKpYxHOM cys B CoepnHennbix IlTaTax cuea,
9YTO AOBOABI CTOPOHBI O TOM, YTO TPETEHCKUI CyA HEAOITyCTUMO AECHCTBOBAA B Kade-
CTBE APY>KeCTBEHHOIO IOCPEAHHKA, SIBASIIOTCS "He CAHIIKOM 9ATAHTHBIM IPHKPHI-
THeM [NONBITKM]| CKPBITH OYEBHAHYIO CAR6OCTD' MOSHUMH STOM CTOPOHBI B
OTHOIIEHUH CyIeCTBA A€Ad, OTMETHB, YTO CYyAy 'B coorBercTBuu ¢ KoHBeHIuei

3ampeljeHo IepecMaTpUBaTh PpaKTOAOTHYECKHE BHIBOABI apOUTPOB"**,

c. Omka3z om npasa ujiau ympama npasa 3a48J11Mb B03paXKeHUA

46. ®opwmyanposka ctatbu V (1)(c) mpsamo He mpeaycMaTpuBaeT Kakux-Au6o Tpe-
6oBaHMiT O TOM, 4TO BO3pa’keHHs, 3asBAseMble Ha ocHoBammu cratbu V (1)(c),
AOAXKHBI TIPEACTABASTBCS B KAKOM-AUOO KOHKPETHBIH MOMEHT B XOA€ HAU IIOCAe
apOUTPaXHOTO pa3bUpaTeAbCTBA.

47. Ha npakTuke HEKOTOPbIE CYAbI CYMTAAH, YTO He3asBAEHHE COOTBETCTBYIOMUX
BO3PAXKEHHI B XOA€ ApOUTPAXKHOTO Pa3OHpPaTeAbCTBA yMEHBIIAET CIIOCOOHOCTD CTO-
POHBI BHICTYIIHTb C OCIIApPMBaHHEM B cooTBeTcTBUM co cratbeil V (1)(c) B xope
IIpOLieAyphl TIPUBEAHHS B MCIOAHeHHe. Hampumep, MapuikCKuil aneAASIIMOHHbIN
CyA OTKAOHMA BO3pa)keHHe IIPOTUB IIPUBEACHHUS B UCIIOAHEHHUE, B KOTOPOM CTOPOHa
YTBEP)KAAAQ, UTO TPETEMCKUI Cy IpeHebper "apOUTPasKHBIM COTAAIIEHHEM HAM
apOHUTPaXKHOI OrOBOPKOI B AOTOBOpe”, OTKA3aBIINCH IIPOBECTH TPEThe CAyLIAHHe
IIOCA€ TIPEACTABACHHS 9KCIIEPTHOTO 3aKAIOYeHMs. B apOUTpasKHOM pelreHUN OTMe-
JaAOCh, YTO TaKOe ITOCTAHOBAGHHE IIPHHHMAETCSA C COTAACHS CTOPOH, a CTOPOHA,
BO3pa)kalolllas IPOTHUB €ro NMPUBEASHUS B MCIIOAHEHUE, He 3asBHAA O COXPaHEHHU
ee MpaB B MOMEHT IPUHSTHA IOCTAHOBAGHMS MAM IIOCAE IOAYYEHMA IHCeM C ero
noaTBepkaeHHeM. CyA IPHIIEA K BBIBOAY, UTO B 9TOM CBS3H CTOPOHA "KOCBEHHO, HO
HEABYCMBICAEHHO OTKA3aAach OT CBOEro IIpaBa HAa TPeTbe CAyLIAHHE', H, KaK TaKo-
Boe, ee BospakeHHe Ha ocHoBanmu ctath V (1)(c) caeayer oTkaoHUTH™.

48. AHAAOTHYHBIM 0OPa30M, MOCKOBCKHI APOUTPAKHBIN CYA, IPHHUMAS pellle-
HYe 00 OTKAOHEHHHU BO3PAXKEHHS IIPOTUB IIPUBEACHHS B MCIIOAHEHHE HA OCHOBAHHU
crateu V (1)(c) (1 ApyruX HOAOKEHHIT), XOTSI KOHKPETHO OH He CCBIAAACS Ha OTKA3
OT TIpaBa Ha BO3PAXXEHMA MAU YTPATy 3TOTO IPaBa, IIPHHSIA BO BHUMAaHHE TOT $aKT,
YTO CTOPOHA HEe BO3pa’kaAa MPOTUB PACCMOTPEHUS AeAd TPETEHCKUM CYAOM, TIpeA-
CTaBHAQ OT3BIB HA MCKOBOE 3asBA€HHME C IIPU3HAHMEM IIOACYAHOCTH AeAa

83Saroc S.p.A. v. Sahece, S.A., Supreme Court, Spain, 4 March 2003, XXXII Y.B. Com. Ars. 571 (2007).

844Standard Elec. Corp. v. Bridas Sociedad Anonima Petrolera, Industrial y Comercial, District Court, Southern
District of New York, United States of America, 24 August 1990, 745 F. Supp. 172.

845Société Unichips Finanziaria SpA and Société Unichips International Bv Beslotene Venootschap v. Frangois
Gesnouin and Michéle Gesnouin, Court of Appeal of Paris, France, 12 February 1993, XIX Y.B. Com. ARB. 658
(1994).
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TpeTelickOMy CyAy ¥ HaI[PaBHAQ BCTPEYHbIE HCKH 110 B3auMosaueTy**’. OAUH OKpyx-
Hoit cyp B Coepunennsix IlItatax Takxe OTKAOHHMA BO3paKEHHe Ha OCHOBAaHUH
crateu V (1)(c), oTMeTuB, 4TO ecAM OCHApHBAIOmasi CTOPOHA MPOCHAA U COTAACH-
Aach TIPEACTABUTDH ONPeAEACHHbIe BOIPOCHI HA PacCMOTPeHHe apOUTPOB M AaAd
COOTBETCTBYIOIME HHCTPYKIMU U aPOUTPBI BBIHECAH COOTBETCTBYIONIEE ONPeAeAe-
HHe Ha 9TOM OCHOBaHHMH, TO 3Ta CTOPOHA BIIOCAGACTBUH He MOXKET 3asBAATD O TOM,
YTO STH BOIPOCHI BBIXOAST 32 PAMKU apOUTPa’KHOTO COTAAUIEHHS MAHM apOHTpax-
HOI1 OrOBOPKH B AOoroBope®’.

846 Komnanus "Ansell S.A." npomus OO0 "MedBusnecCepsuc-2000", Apburpasxubtit cya r. Mocksbr, Poccniickas
Depepans, 15 anpeas 2010 roaa, A40-24208/10-63-209.

847Halcot Navigation Limited Partnership v. Stolt-Nielsen transportation Group, BV and Anthony Radcliffe Steamship
Co. Ltd, District Court, Southern District of New York, United States of America, 11 June 2007, 491 F. Supp. 2d
413.






Cratba V (1) (d)

1. B mpusHaHMM B HPHUBEACHHM B HCIIOAHEHHE apOMTPAXKHOIO pelleHHs
MOXeT OBITH OTKA3aHO IO IPOChOe TOH CTOPOHBI, IPOTHB KOTOPOH OHO
HAITPaBAEHO, TOABKO €CAM 9Ta CTOPOHA IMPEACTABUT KOMIIETEHTHOM BAACTH IO
MECTY, TA€ MCIpaIIuBaeTCs NPU3HAHUE U IPUBEACHUE B MCIIOAHEHHE AOKa3a-
TeAbCTBA TOTO, YTO:

[...]

d) cocras ap6UTPa’KHOTO OpraHa AU apOUTPAXKHBII POLIECC He COOT-
BETCTBOBAAU COTAANIEHUIO CTOPOH MAM, IPU OTCYTCTBHM TaKOBOTO, HE COOT-
BETCTBOBAAM 3aKOHY TOM CTPAHBI, TA€ FIMEA MECTO apOHUTpPaX.

MoarotroButenbHblie MaTepuabl

ITodzomosumenrstvie mamepuast o crarbe V (1)(d), npunsaroit 8 1958 roay, coaep-
JKaTC4d B CAeAYIOIlII/IX AOKYMeHTaXZ

Hpoe;cm KOHBEHYUU O NPUSHAHUU U npueeaeﬂuu 8 UCNOAHEHUE UHOCMPAHHBLX ap6u-
MpPAaxdcHvLx pemeuua U 3amevaruss npasurmesvcms u opzauusauuﬁ:

« Aoxaap Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPaKHBIX pelle-
uuit: E/2704 u Ilpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[IPaBUTEABCTB M OPTaHH3ALHI, KACAIOIIMeCs IPOeKTa KOHBEHIIUH O IIPU3HA-
HUHM ¥ TIPUBEACHWH B HCIIOAHEHHE MHOCTPAHHBIX apOUTPAXKHBIX PelleHHil):
E/2822, Annexes I-II; E/2822/Add.2; E/2822/Add.4; E/CONE26/3;
E/CONF.26/3/Add.1.

« Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AeATeAbHOCTb MeKIIPAaBUTEAbCTBEHHDBIX U HEIPaBU-
TEABCTBEHHDIX OPTaHH3aLM B 0OAACTH MEXAYHAPOAHOIO TOProOBOrO apOu-
TpaXka: CBOAHBIN AOKAaA TenepaabHoro cexperaps): E/CONF.26/4.

209
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Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amesanus, kaca-
IOIHeCs] MIPOeKTd KOHBEHLUM O IPH3HAHUM M IPUBEACHHU B HCIIOAHEHIe
MHOCTPAHHBIX apOUTPA’KHBIX PelleHuit: 3armucka [eHepaAbHOTO cekperaps):
E/CONF.26/2.

Kongepenyus Opzanuszayuu Obwedunennvix Hayuii no mexcdynapodnomy xommepe-
cKoMy apoumpacy:

ITompaBKu K IPOEKTy KOHBEHLMH, [IPEACTABACHHBIE IIPABUTEAbCTBEHHBIMH
aeaerarmamu: E/CONF.26/L.15; E/CONF.26/L.15/Rev.1; E/CONF.26/
L.17; E/CONE.26/L.32; E/CONF.26/L.34.

Cpasnenune npoekTos, oTHOCAIMxcs K cTaTbam III, IV u V mpoexTa xoHBeH-
nuu: E/CONF.26/L.33/Rev.1.

AaAbHelllye MONPABKY K IPOEKTY KOHBEHIUH, IIPEACTABACHHbIE [IPABUTEAD-
crBenHbiMu peaeranmamu: E/CONF.26/1.39; E/CONFE.26/L.40.

Texcr crareit ITI, IV u V npoekTa KoHBeHLH, IpeAAOKeHHDI Pabouelt rpym-
noit III: E/CONF.26/L.43.

HOI’IPaBKI/I IIPpaBUTEAbCTBEHHDIX AEAeI‘aI_II/Iﬁ K IIpO€KTaM, IPEACTAaBACHHBIM
pa60q1/1M1/1 IpynnaMu, H  AOIIOAHMTEAbHbIE IIpEAAAraeMbl€  IIPOEKTBI:
E/CONE.26/L.45.

Texcr crareit, npursrsiit Konpepennueit: E/CONFE.26/L.48.

Texct KOHBeHHI/II/I O IIPHU3HAHWH N IPUBEACHHH B UCIIOAHEHNE MHOCTPAaHHbIX

apOUTPaKHDIX PELICHW, IPUHATHIA, B Ka4eCTBe IIPEABAPUTEABHOIO, PEAAK-
nuonHsM komureroM: E/CONE.26/L.61; E/CONF.26/8.

3akarounTeAbHbIN akT ¥ KoHBeHIMS 0 NpusHaHUU U NPUBEACHUU B HCIIOAHE-
HUe HHOCTPaHHbIX apOuTpaxusix pemenuii: E/CONF.26/8/Rev.1.

Kpamxue omuemo.:

Summary Records of the Second, Fourth, Eleventh, Thirteenth, Fourteenth,
and Seventeenth Meetings of the United Nations Conference on International
Commercial Arbitration (KpaTKHe OTYEThI O BTOPOM, YETBEPTOM, OAMHHAALIA-
TOM, TPUHAALIATOM, YETHIPHAALIATOM U CeMHAALIATOM 3aceparisix Konepernnuu
Opraumsarmn - O6bepnHeHHbIXx Harmit Mo  MeXAYHAPOAHOMY TOPrOBOMY
apburpaxy): E/CONF.26/SR.2; E/CONF.26/SR.4; E/CONF.26/SR.11;
E/CONE.26/SR.13; E/CONF.26/SR.14; E/CONF.26/SR.17.

Summary Records of the Fourth, Fifth, Seventh and Eighth Meetings of the
Committee on Enforcement of International Arbitral Awards (Kparxue
OTYeTHl O YEeTBEPTOM, ILITOM, CEABMOM U BOCbMOM 3acepaHmsix Komwrera
IO MCTIOAHEHHUIO MEXAYHAPOAHDIX apbuTpaxubix pemenuil): E/AC.42/SR 4;
E/AC.42/SR.S; E/AC.42/SR.7; E/AC.42/SR.8.
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Komumem no ucnosmenuro Memayuapoaubtx ap6umpa%a—tbtx pemer—tuﬁ:

« Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (IIpuBepeHUe B HCIIOAHEHHE MHO-
CTPAHHBIX apOUTPAXHBIX PelLIeHH: 3asiBACHIEe MeKAYHAPOAHON TOProBoIt
IAAAThI — HEMPABUTEABCTBEHHON OPraHM3AI[MH, UMEIOIIell KOHCYABTATHBHBIN
craryc xareropuu A): E/C.2/373.

o IloAyueHHBIE OT IPABUTEABCTB OT3BIBBI HA IIPOEKT KOHBEHIIUH 00 HCIIOAHe-

HUH MeXAYHAPOAHBIX apburpaxusix pemennit: E/AC42/1.

o Aoxaap Komurera mo MCIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
auit: E/AC.42/4.

(Aoxyments! umerorcs B Muteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NMPaBo M 6Gubanorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

BBeaeHue

1. B cratee V (1)(d) KoHBeHIMU COAEpXUTCS YeTBEpPTOe M3 MePeYHCACHHBIX
BO3Pa)XEHMI NPOTHB IPHU3HAHMA U INPUBEACHHS B MCIOAHEHHE HHOCTPAHHOTO
apOUTPAXKHOrO PelleHHs. JTa CTaThs II03BOASIET CYAAM AOTOBApPHBAIOIIEIOCS [OCY-
AApCTBa OTKa3aTh B IPU3HAHWH U IIPUBEACHHH B HCIIOAHEHHe apOUTPasKHOTO
PelLIeHus], ECA COCTaB apOUTPAXKHOTO OpraHa HAU apOUTPAKHBII IIPOLIECC He COOT-
BETCTBOBAAM COTAANIEHHIO CTOPOH HAH, IIPH OTCYTCTBUH TAKOBOTO, HE COOTBETCTBO-
BAAM 3aKOHY TO¥ CTPaHbI, TA€ UMEA MECTO apOUTpax.

2. Bompoc o mporieccyaabHbix HapymeHusx coraacHo cratbe V (1)(d) aosxen
OBITH [TOCTAaBAEH M AOKA3aH CTOPOHO, OCIApPHMBAIOLIEN MPH3HAHIE U IIPUBEACHHE
B HUCIIOAHEHHEe apOUTPAKHOTrO peureHus ™, HO He MOXKeT OBITh IIOCTABAEH CYAOM IIO

cBoell uHuImaruse®.

3. B crarve V (1)(d) paspaborunku KoHBeHIHU IPeAyCMOTpeAU IPUOPUTET
COTAQIIEHUSI CTOPOH B OTHOIIEHWH COCTaBa TPETENCKOIo CyAd U apOUTPaXHOIO
mporecca. 3aKOH —CTpaHbl, TA€ HMeA MeCTO apOuTpaK, HrpaeT AHIIb

848Cm., Hanpumep, Oberlandesgericht [OLG] Schleswig, Germany, 24 June 1999, 16 SChH 01/99; DMT S.A.
v. Chaozhou City Huayi Packing Materials Co., Ltd. Chaoan County Huaye Packing Materials Co., Ltd., Supreme
People’s Court, China, 12 October 2010, [2010] Min Si Ta Zi No. 51; Conceria G. De Maio & F. snc v. EMAG
AG, Court of Cassation, Italy, 20 January 1995, XXI Y.B. Com. ARrB. 602 (1996); Deiulemar Compagnia di
Navigazione, S.p.A. v. Transocean Coal Company, Inc. and others, District Court, Southern District of New York,
United States of America, 30 November 2004, 03 Civ. 2038 (RCC), XXX Y.B. Com. ARrB. 990 (2005).

$4%9FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 983, para. 1694
(E. Gaillard, J. Savage eds., 1999); Gary B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2731 (2009).
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BCIIOMOTATEAbHYIO POAb B CAy4Yae, €CAM CTOPOHbI He AOCTHIAM SICHO BBIPA)K€HHOTO
HAM [IOAPA3yMeBAeMOTO COTAQIIEHHS II0 CIIOPHOMY IPOIieCcCyaAbHOMy Bompocy™’.

4. Crarpio V (1)(d) MOXKHO CYMTaTh BaXKHbIM IIATOM BIIEPeA IO CPABHEHHIO C
JKenepckoit koHBeHImein 1927 ropa, B COOTBETCTBUM C KOTOPOH apOHTpaxkHOe
pelleHre AOAKHO COOTBETCTBOBATb COTAANIGHMIO CTOPOH H, B COBOKYITHOCTH,
3aKOHY, PeryAUpYIOIieMy apOUTPAKHYIO IIPOLIEAYPY, C T€M YTOODI IIOAYIHUTD IIPHU-
851, Hoseaaa Hrro-Mopkckoit koH-

BEHIIUM 3aKAIOYAeTCS B IPEAYCMOTPEHHOM B crarbe V (1)(d) BEPXOBEHCTBE
852

3HaHHEC 1 O6eCH8‘II/ITb IIpUBEACHHE B NCIIOAHEHHE

COTAQIIEHHs CTOPOH O COCTaBe CyAd M IIpoljecce
OTpaHMYEHHUIO TIOAHOMOUHIT CYAQ, 00eCIIeYHBAIOLIeTO IPUBEACHHE B UCIIOAHEHMHE, B
OTHOIIEHWM MepecMOTpa apbUTpaKHbIX pemreHmit coraacHo crarbe V (1)(d), a
TAKXKe CHIDKAeT OIACHOCTb TOTO, YTO B IPU3HAHHU H IIPUBEACHUH B HCIIOAHEHKE

. 9TO NOAOXKEHHE COOTBETCTBYET

apOHUTPAXKHBIX PelIeHUi GYAeT OTKA3aHO HA OCHOBAHMH IPOLLECCYAABHBIX HECOOT-
BETCTBHII B HAIJMOHAABHOM 3aKOHOAATeAbCTBe ™,

S. Xorsa crarbs V (1)(d) sbixoput 3a pamxu cdepsl oxBara TekcTa JKeHeBCKo¥
KoHBeHIU 1927 ropa, ee CoAepIKaHHE HOCHUT He CTOAb AUOEPAABHBII XapaKTep, KaK
HEKOTOpble apOUTPaKHBIE PErAAMEHTHI, COTAACHO KOTOPBIM 3aKOHOAATEABCTBY
CTpaHbl, B KOTOPOM HMeA MECTO apOUTpPaXK, IPUAAETCS ellje MeHblllee 3HaYeHHe, YeM
B Hbto-Mopkckoil KOHBEHIIMH, Ha dTare TPU3HAHUA M TIPHBEACHHUS B HCTIOAHEHHE
pemenns®*. Kax nosicusercs B raase, NocBsieHHON crarbe VII®, B aroit Kousen-
[JUM YCTAHOBAEHBI AHIIb "TIPEAEABI’ MAM MAKCHMAABHBII YPOBEHb KOHTPOAS, KOTO-
PBIX MOTYT IPUACPIKHUBATBCS CYABI AOTOBAPHBAIOMIUXCS FOCYAAPCTB B OTHOLIEHUH

850A0krad Teneparvrozo cexpemaps: uccaedosanue npumerenus u moixosanus Kowmsemyuu o npuswanuu u
npusedeHul 8 UCHOAHEHUE UHOCMPAHHLIX APOUMPANHBIX —peuienuil (Hblo-PIopK, 1958 roa), A/CN.9/168,
ExxeropHnk Komuccuu OPraHU3AIIMY OFBEAMHEHHBIX HAITHIT IIO IIPABY MEXKAYHAPOAHOI TOPTOBAU:
tom X (1979 rop), crp. 123.

831Cm. crarpio 1 (c) XKenesckoit konseriuu 1927 roaa, B KOTOPOit PEAYCMOTPEHO, YTO CTOPOHA, UCIIPALIU-
BAIOLasi IPU3HAHME H [IPUBEACHUE B MCIIOAHEHHE apOUTPAKHOIO PElIeHNUs], AOAKHA AOKA3aTh, UTO "pelieHne GbIA0
BBIHECEHO apOUTPAKHBIM CYAOM, IPEAYCMOTPEHHBIM AOTOBOPEHHOCTbIO 06 apOuTpake MAM COPMUPOBAHHBIM B
[OpSIAKE, COTAACOBAHHOM CTOPOHAMH, U B COOTBETCTBUU C 3aKOHOM, PEIyAUPYIOIIUM apOUTPAsKHYIO IIPOLEAYPY -

82polimaster Ltd. and NA&SE Trading Co. Ltd. v. Rae Systems, Inc., District Court, Northern District of
California, United States of America, 23 January 2009, C 05-1887; Joseph Miiller A. G. v. Sigval Bergesen, Federal
Tribunal, Switzerland, 26 February 1982; Encyclopedia Universalis S.A. v. Encyclopedia Britannica, Inc., Court of
Appeals, Second Circuit, United States of America, 31 March 2005, 04-0288-CV.

853[Todzomosumenvnoie mamepuaiet, United Nations Conference on International Commercial Arbitration,
Comments on Draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Note by the
Secretary-General, E/CONF.26/2, pp. 5-6.

85*Hanpumep, B cTarpe 1520 HOBoro IpaskAaHCKOTO NPOLIECCYaAbHOTO KOAeKca (paHIMH IPeAycMOTPEHO, 4To
apOUTPaKHOE pellleHHe He IIOAASKUT MPU3HAHUIO B CAyYae, eCAH "COCTAB TPETEMCKOTO CyAd He ObIA HapAeXamuM .
CorAacHO 9TOMY IOAONKEHHMIO, A TAKKe AHAAOTUYHOMY IIOAOKEHMIO HPEKHEro I'paskAaHCKOIO IIPOLIeCCyaAbHOIO
kopekca OpaHIMK, COCTAB TPETENCKOTO CyAd OL|EHMBAETCS B 3aBUCHMOCTH OT BOAM CTOPOH. B Tex caywasix, Koraa
I[peATIOAaraeMble HECOOTBETCTBHUS BOSHUKAH B Pe3yABTATe HCKAIOYMTEABHO HAPYILICHNS 3aKOHA B MECTe apOUTPaxa,
B IPU3HAHHH U [PUBEACHUH B HCIIOAHEHHE MOXeT ObITh OTKA3aHO TOABKO B TOM CAydYae, €CAH CTOPOHBI BbIOPaAU
TaKoe 3aKOHOAATEABCTBO AASL PETYAHPOBAHHS CBOMIX MPOLIECCYAABHBIX AeicTBHI. FOUCHARD GAILLARD GOLD-
MAN ON INTERNATIONAL COMMERCIAL ARBITRATION 989, para. 1701 (E. Gaillard, J. Savage eds., 1999).

855Cm. raaBy PyxoBoactsa, nocssmennyto crarbe VII, mynkr 2.
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HHOCTPAHHBIX apbuTpakHbix pemenwuit. Cya He Hapymur Hpro-Mopkckyro KoHBeH-
U0, ecAU GYAeT IPUMEHSTh GoAee AUbGepaAbHbIe TIPABHAA TIO CPABHEHHIO CO CTa-
theit V (1)(d) coraacho crarve VII (1).

6. B mopaBasOmeEM OOABIIMHCTBE COOOILIEHHBIX A€A CTOPOHAM He YAAAOChH
AOKa3aThb OCHOBAHMS AASl OTKa3a B IIPUBEACHHU B MCIIOAHEHME PelIeHUs COTAACHO
crarbe V (1)(d). Ha IIPaKTUKE PEAKO OBIBAIOT CAyYad, KOTAQ COCTaB CyAQ He COOT-
BETCTBYeT COTAAIIEHHIO CTOPOH MAM NPHMEHHMMbIM IpaBHaaM. Kpome Toro, cyab!
[IPHHUMAAHU BO BHUMAHHe IIUPOKYI0 CBOOOAY ACHICTBUI TPETEHCKUX CYAOB B OTHO-
LIEHNX OPTaHU3ALMU apOUTPAKHOIO Pa3bUpaTeAbCTBA U KOHTPOAS Hap HUM®,

7. Cyabl, KaK MpaBuAO, H36eraroT PpopMasbHOro mopxopa k cratee V (1)(d) u
TI09TOMY OTPAaHMYMTEABHO TPUMEHSIOT AaHHOe moaoxeHue®. Takoil TOpSAOK
COOTBeTCTBYeT Obmeill cBO6OAe YCMOTpEHHMS CYAOB B OTHOMIEHHHM OTKAOHEHHs

BospakeHuil coraacHo crarbe V (1) KoHBeHIMH, TAe MPeAyCMOTpEHO, 4TO CyA

"MOKeT" OTKa3aTh B IPU3HAHUM U [IPUBEACHHUH B HCIOAHeHHe .

8. Crarpa V (1)(d) umeer onpeaeaernyto cssb co cratbeit V (2)(b) Konsennuu
U YaCTHYHO AYOAMPYeT IIOCAEAHIOI, B KOTOPOH HPEAYCMOTPEHO, YTO CYA MOXKET
OTKa3aTh B IPU3HAHUK 1 IPUBEACHUH B HCIIOAHEHHE apOUTPASKHOTO PELIEHHS, €CAU
[pH3HAHUE U IPUBEACHNE B HCIIOAHEHNE AQHHOTO pelleHNs "TIPOTHBOpeYaT Iy OAd-
HOMY IIOPSIAKY 3TOM cTpaHbl'. HepeAko cTOpOHDI, CTpeMsICh OCIIOPUTD IPH3HAHKE
U [IpUBeACHUE B HCIIOAHEHHE pelleHHs], CCHIAAIOTCS Ha 00a 9TH IMOAOXKeHHs. B To
e BpeMs Bo3paxkeHHe, ocHoBaHHoe Ha crarbe V (1)(d), pooaxHO 6bITh 3asBAEHO
CTOpOHOI1, "MPOTUB KOTOPOM [pelleHHe| HANpPaBAEHO', TOTAA KaK BO3MOXKHbIE
AoBoAbI Ha ocHose crarbi V (2)(h) MOryT 6bITH BHIABUHYTBI Sua Sponte CaMUMH
cyaamu. Ha mpaxrrike, 10 MHEHHIO GOABIIMHCTBA CYAOB, OCHOBAHISI AASL OTKA3a B
IIPUBEACHUH B HCIIOAHEHHE IO KAYKAOMY U3 3TUX MOAOXKEHUH PA3AUYHBI M IIO9TOMY
AHAAMBUPYIOTCS Pa3AEAbHO.

856Cm., nanpumep, K Trading Company v. Bayerischen Motoren Werke AG, Bayerisches Oberstes Landesgericht
[BayObLG], Germany, 23 September 2004, 4 Z Sch 05/04; Industrial Risk Insurers v. M.A.N. Gutehoffnungshutte
GmbH, Court of Appeals, Eleventh Circuit, United States of America, 22 May 1998, 94-2982, 94-2530. Cm. Taxxe
Martin Platte, Multi-party Arbitration: Legal Issues Arising out of Joinder and Consolidation, B: ENFORCEMENT OF
ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRAC-
TICE 481, 491 (E. Gaillard, D. Di Pietro eds., 2008); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION
CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 323 (1994).

857Cwm., nanpumep, Al Haddad Bros. Enterprises Inc. v. M/S "Agapi” and Diakan Love S.A., District Court, District
of Delaware, United States of America, 9 May 1986, 635 E. Supp. 20S; China Nanhai Oil Joint Service Corporation
Shenzen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme Court of Hong Kong, Hong Kong, 13 July
1994, 1992 No. MP 2411.

838Sigvard Jarvin, Irregularity in the Composition of the Arbitral Tribunal and the Procedure, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PracTICE 729, 734 (E. Gaillard, D. Di Pietro eds., 2008).

89Cm., manpumep, Oberlandesgericht [OLG] Schleswig, Germany, 24 June 1999, 16 SChH 01/99;
Bundesgerichtshof [BGH], Germany, 14 April 1988, III ZR 12/87; Goldtron Limited v. Media Most BV., Court of
First Instance of Amsterdam, Netherlands, 27 August 2002, XXVIII Y.B. Com. Ars. 814 (2003); Eddie Javor v.
Fusion-Crete, Inc. and others, Supreme Court of British Columbia, Canada, 6 March 2003, L022829, XXIX Y.B.
Com. ARB. 596 (2004).
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AHanus
06wme NpUHLMUNDBI

A. TlpeumyuiecTBeHHas cuna aBTOHOMUU CTOPOH

9. B crarbe V (1)(d) npsmo noATBep>KAAETCS IIperMyIjeCTBeHHAS. CHAA COTAAILe-
HUS CTOPOH B OTHOLIEHHM COCTaBa TPETEFICKOrO CyAd M apOHTPaXKHOTO IPOLeCca,

IIpH 3TOM 3aKOHOAATEABCTBO MECTA IIPOBEACHHM ap614Tpa>Ka TIPUMEHAETCS TOABKO

860

AUIIB "TIPU OTCYTCTBUM' TaKoro coraamreHus> . CyAbl TOCAGAOBATEABHO IMPHU3HAIOT,

4TO OCHOBaHuS, epeuncaenHble B cratbe V (1)(d), AOAKHDI OLleHUBATBCS B [IEPBYIO
O4YepeAb C YYeTOM COTAALIeHust CTOpoH®.

10. B crarpe V (1)(d) Huaero He roBoputcs 0 dopme coraamenus cropoH. Takoe
COTAAIIeHHe BKAIOYAET KAK YCTHOE COTAAIIeHMe, TAK U COTAAIIEHHe B ITHMCbMEHHOMN
popMe, U OHO MOXKeT OBITb IIPSAMO BHIPAXKEHHBIM HAH IOAPA3yMeBaeMbIM .

11. B crarbe V (1)(d) He copepXuTCS HMKAaKMX MHHMMAABHBIX TPeGOBaHMIl B
OTHOIIEHUH COAEP>KaHHUS COTAAIIEeHHsS CTOPOH. CTOPOHBI MOT'YT AOTOBOPUTBCS O

HaIlMOHAAbBHOM IIPOLI€CCYAaAbPHOM 3aKOHOAAQTE€AbBCTBE HAU 06 VIpPEXACHIECKOM

863

PeraaMenTe AASl pEryAMpOBaHHS TAaKHX BOIIPOCOB HAHW MOI'YT 3aKAIOYHTD COIAa-

LIeHHe O COOCTBEHHBIX NPABUAAX HE3aBHCUMO OT AKGOM cucTeMsr*™.

860ITodzomosumenvivie mamepuaiet, Draft Convention on the Recognition and Enforcement of Foreign Arbitral
Awards and Comments by Governments and Organizations, Report by the Secretary-General, Recognition and
Enforcement of Foreign Arbitral Awards, E/2822, Annex II, pp. 18-19; FOUCHARD GAILLARD GOLDMAN ON
INTERNATIONAL COMMERCIAL ARBITRATION 454, para. 756 (E. Gaillard, J. Savage eds., 1999).

861Cwm., manpumep, Polimaster Ltd, NA&*SE Trading Co., Limited v. RAE Systems, Inc., Court of Appeals, Ninth
Circuit, United States of America, 28 September 2010, 08-15708, 09-15369; Rederi Aktiebolaget Sally v. S.r.l.
Termarea, Court of Appeal of Florence, Italy, 13 April 1978, IV Y.B. Com. ARB. 294 (1979); Deiulemar Compagnia
di Navigazione, S.p.A. v. Transocean Coal Company, Inc. and others, District Court, Southern District of New York,
United States of America, 30 November 2004, 03 Civ. 2038 (RCC), XXX Y.B. Com. ArB. 990 (2005);
Hanseatisches Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99.

862Cw. Sigvard Jarvin, Irregularity in the Composition of the Arbitral Tribunal and the Procedure, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
Pracrice 729, 730 (E. Gaillard, D. Di Pietro eds., 2008); GArY B. BORN, INTERNATIONAL COMMERCIAL
ARBITRATION 2771 (2009).

863Cwm., manpumep, Joseph Miiller A.G. v. Sigval Bergesen, Federal Tribunal, Switzerland, 26 February 1982; Han-
seatisches Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99; Mechanised Con-
struction of Pakistan Ltd. v. American Construction Machinery & Equipment Corporation (ACME), Court of Appeals,
Second Circuit, United States of America, 14 September 1987, 828 F.2d 117, XV Y.B. Com. ARrB. 539 (1990);
Pactrans Air & Sea, Inc. v. China National Chartering Corp,, et al, Northern District Court of Florida, United States
of America, 29 May 2010, 3:06-cv-00369-RS-EMT.

864Cwm., manpumep, Encyclopedia Universalis S.A. v. Encyclopedia Britannica, Inc, Court of Appeals, Second
Circuit, United States of America, 31 March 2005, 04-0288-CV; Société Européenne d’Etudes et d’Enterprise
(S.E.E.E.) v. Federal Republic of Yugoslavia, Court of Appeal of Rouen, France, 13 November 1984, 982/82.
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12. Coraacuo Konsenruu, BBIOOp CTOpOHaMH Kakoro-Anbo Mecra apburpaxka
He AOAKEH TOAKOBAThCS KAK COTAAIICHHE O MPUMeHeHHHU IPOLieCCyaAbHBIX HOPM B
PaMKax TaKoi IIpaBoBoii cucTemsL B cratpe V (1) (d) IIPOBOAUTCS Pa3AMIHE MEXKAY
CAyYasiIMH, KOTAQ IpOIlecCyaAbHble IIPAaBHAA IIPUMEHSIOTCA B Pe3yAbTaTe COTAAlle-
HHUSl CTOPOH, M, KaK Pa3bsCHAETCSA HIDKE, CAy4asMH, KOTAQ OHHU IPHMEHSIOTCS B
3aBUCHMOCTHU OT MecTa apOuTpaxa’®.

13.  CoOTBeTCTBEHHO, CYAbI OTKAOHSAM apIyMEHTBI O TOM, 4TO COCTaB TpeTe-
CKOTO CYAQ MAM IIPOLjeCC He COOTBETCTBOBAAM 3aKOHY MeCTa apOHTpaXa, eCAU CTO-
POHBI 3aKAIOUHAM COTAQIIEHHE O APYTHMX IpOIjecCyaAbHbIX HopMax. Hampumep,
OAMH cyA TepMaHyu IpuBeA B UCIIOAHEHHE apOUTPaXKHOE pelleHue, BhIHECEHHOe B
TypLun, KOrAd CTOPOHBI AAAM COTAACHE Ha IIPUMEeHeHHe PeraaMenTa ApOUTpasKHON
xomuccur CTaMOYABCKOM TOPrOBO-IIPOMBIIIAEHHOM IIAAATHI, I OTKAOHHA 3asIBACHUE
OAHOI M3 CTOPOH O TOM, YTO TaKOH MPOILIeCC He COOTBETCTBOBAA TPeOOBAHMSIM
['paskAQHCKOTO IIPOLIeCCyaAbHOrO Kopekca Typuun®®.

14.  Aaxe B TeX CAy4Yasix, KOTAQ COCTaB TPETEHCKOIO CYAQ HAH apOUTPaXKHbIM IIPO-
IjecC UIMEAU CHAY COTAACHO ITIPOIIeCCYyaAbHbIM HOPMaM CTPaHbl, B KOTOPOIl IIPOBO-
AUAOCH apOHUTPaKHOE Pa3OHPATEAbCTBO, CYAbl OTKAa3bIBAAH B IPU3HAHUH U
NPUBeACHHH B UCTIOAHEHHe pemenuit coraacHo ctatbe V (1)(d), ecan aTi aaeMeHTSI
OTAMYAAHCH OT MOAOKEHHUH COTAANIEHHS CTOPOH. AITeAASTIHOHHBIN cyp Paoperifuy,
HalpuMep, B CBOeM pellleHMH, PUHATOM B 1978 roay, oTkasaa B IpUBeACHHM B
HCIIOAHEHHE pelleHNs], BBIHECEHHOTO B AHTAMH TOABKO ABYMS apOUTPaMu, KOTOpbIe
OTKa3aAKCh HA3HAYUTH TPETHErO apOUTPa HA OCHOBE aHTAMIICKOTO 3akoHa 06 apbu-
tpaxke 1950 ropa, B COOTBETCTBHM C KOTOPHIM ITOAOXKEHME, IPeAyCMATpPUBAIOIIee
HAAMYHE TPETERCKOTO CYA B COCTaBe TPEX YAEHOB, OBIAO COYTEHO MMEIOLHM CHAY,
KaK ecAM OBl OHO IIPeAyCMATPHBAAO HAAMYMEe MHUPOBOTO CyAbd. ITo 3axaroueHwmro
AITeAASIITHOHHOTO CYAQ, TOCKOABKY CTOPOHBI AAAM (aKTHUECKOe COTAACHE Ha CO3AQ-
HHe TPeTeICKOrO CyAd B COCTaBe TPeX YAEHOB, TaKOe COTAAIIeHHe CTOPOH HapAe-
JKAAO PACCMATPHUBATh KaK HMelollee MPeHMYIIeCTBEHHYIO CHAY IO CPaBHEHHIO C
Tpe6OBaHUAMU AHTAMICKHX [POLECCYaAbHBIX HOPM®.

B. BcnomoratenbHas ponb 3aKOHa TOM CTPaHbI,
rne uMen Mecto apbutpax

15. B mpusHaHUM U IPUBEACHUU B HCIIOAHEHHE apOUTPAKHOIO PELICHHUS] MOXKET
6bITh OTKa3aHo Ha ocHosanuu ctatbu V (1)(d) B ToM caydae, ecan "mpu oTCyT-
CTBUM' IIPSIMO BBIPOKEHHOTO HAU IIOAPA3yMEBAEMOIO COTAAIIEHMS CTOPOH COCTAaB

86SEOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 990, para. 1702
(E. Gaillard, J. Savage eds., 1999).

8¢Hanseatisches Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99.

867Rederi Aktiebolaget Sally v. S.rl. Termarea, Court of Appeal of Florence, Italy, 13 April 1978, IV Y.B. Com.
ARB. 294 (1979).
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TPETEFCKOrO CyAQ HAM IIPOLIECC He COOTBETCTBOBAAH "3aKOHY TOM CTPAHBI, TA€ UMEA
Mecro apburpax’. Mecto apburpaska MOKeT ObITh BBIOPAaHO CTOpPOHaMH, apOu-
TPAXHBIM YYPEXACHUEM HAU TPETEHCKUM CYAOM. Takum o6paszoM, Cya, KOTOPbIit
BBIHOCUT pellleHre II0 XOAATAFCTBY O NPUSHAHMN U IIPUBEACHHU B HCIIOAHEHHe
apOUTPAXKHOTO pelIeH s IOCPEACTBOM CCBIAKH HA IIPOIIeCCYaAbHOE IIPAaBO CTPAHBI,
B KOTOPOM MMeA MeCTO apOHMTpaK, MPEABAPUTEABHO He yOeAHBIINCh B HAAMYHH
KaKOro-Au6O COTAQIIeHHUs CTOPOH, HapywnT noAoxkeHus: Konsenuuu®®.

16. Cyabl AUIID B PEAKHX CAYYasX PACCMATPUBAAU BO3PAXKEHWs], BbIABHIaeMble Ha
ocuoBanuu ctatbi V (1)(d), ¢ yaeToM moaosxeHuit, AeHCTBYIOIHX B MecTe apOuTpask-
HOTO pa3bupareabcTBa. TaKyIo OBULIMIO MOXKHO OOBSICHUTD TEMU OO CTOSTEAbCTBAMH,
KOTOpbIE, KaK MPABHAO, BOSHHKAIOT B CAy4asx, oxsauennbix crarbeit V (1)(d). ITo
MHEHHIO OAHOTO U3 KOMMEHTATOPOB, €CAM CTOPOHBI He AOCTHIAU COTAACHS B OTHO-
LIEHHU TOPSIAKAa pOPMUPOBAHMUS COCTAaBA TPETENCKOIO CYA, COCTAB IIOCAEAHEIO
OyAeT OIpeAeAeH AMOO apOUTPAKHBIM YIPEKACHHEM, AUOO CYAOM, KOTOPBII IpeA-
[IOAOSKUTEABHO OYAT IIPUAEPXKUBATHCSA IPABOBBIX TPeGOBAHMUIL, AEHCTBYIOLIUX

B MecTe [POBEACHHs apOUTPAKHOTO pasbupareabcTBa’®.

17. B oAHOM M3BECTHOM CAydYae IPUMEHEeHHMs IPOIeCCYaAbHbIX HOPM CTpPaHbl, B
KOTOpO¥ uMeA MecTo apburpax, cys Coeannennsix IIITaToB cdea, 4TO — BCAeA-
CTBHE OTCYTCTBUSI COTAQUIEHUS MEXAY CTOPOHAMU B OTHOILIEHHUH apOUTPaKHOMN
[IPOLIEAYPBI — YTBEPXKACHHE O TOM, YTO apOUTP HEIIPAaBOMEPHO OTKA3aA B 3ACAYIIU-
BAHHH YCTHBIX AOKA3aTEAbCTB, NIMEBIIIX OTHOLIEHNE U CYIeCTBEHHOE 3HAYEHHUE AAS
CIIopa, MOAAEKAAO OLieHKe ITOCPEACTBOM Cchiaky Ha DepepabHble mpaBraa rpax-
AaHckoro cypaonpousBopcTBa Coepnrennsix I1ITaTos, rae umea Mecto apOuTpax®”’.
ITo 3aKAIOUEHMIO CYAQ, pellleHue apOuTpa O BBIHECEHHH ITOCTAHOBACHIS IIO AEAY
HCKAIOYHTEABHO HA OCHOBE AOKYMEHTAABHBIX AOKA3aTEABCTB He IIPEACTABASIAO
CO0OI HEIPAaBOMEPHOIO ITOBEAEHHUSI COTAACHO IIPaBHAAM MecTa apOuTpaxa, U
[I03TOMY CyA IIPUBEA apOUTPAKHOE pelleHre B HCIIOAHEHHE.

18. B crarbe V (1)(d) He copepsKUTCS HHKAKHX MPAMBIX OTPAHUYEHHIl B OTHO-
IIEHNU ABTOHOMHH CTOPOH AOCTHTATh COTAACHS B OTHOIIEHUH COCTaBa TPETENCKOTo
CyAQ MAH ap6HTPaXKHOTO MPOLecca.

19. Bwmecre c TeM KOMMEHTATOPbI HOAHMMAAH BOIIPOC O TOM, CACAYeT AU OTPaHH-
9UTH BO3MOXKHOCTH COTAQIIEHHSI CTOPOH B CHAY UMIIEPATUBHbIX IIPABUA MecTa apOu-
Tpaxka. ITo MHEHMIO OAHOrO M3 KOMMEHTaTOPOB, HECOOAIOAGHHE COTAQIIEHHS
CTOPOH He AOAXKHO CAY)XXUTb OCHOBaHHEM AASL OTKasa coraacHo cratbe V (1)(d),

88Rederi Aktiebolaget Sally v. S.r.l. Termarea, Court of Appeal of Florence, Italy, 13 April 1978, IV Y.B. Com.
ARB. 294 (1979).

869Sigvard Jarvin, Irregularity in the Composition of the Arbitral Tribunal and the Procedure, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PrACTICE 729, 740 (E. Gaillard, D. Di Pietro eds., 2008).

870InterCarbon Bermuda, Ltd. v. Caltex Trading and Transport Corporation, District Court, Southern District of
New York, United States of America, 12 January 1993, 91 Civ. 4631 (MJL), XIX Y.B. Com. ArB. 802 (1994).
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€CAU TaKOe HeCOOAIOAEHHE OIIPABAAHO 0053aTEABCTBOM COOAIOAATH UMIIEPATHUBHbIE
npaBuAa Mecra apburpaka®’’. COraacCHO yTBEPKAEHHSIM APYIHX aBTOPOB, CAEAYET
HCXOAUTDH U3 TOTO, YTO HaMepeHHe CTOPOH 3aKAIOYAeTCs B TOM, YTOOBI CA€AOBATbH
YCAOBHSIM COTAQIIEHHUSI, KOTOPOE SIBASIETCSI ACHICTBUTEABHBIM B MeCTe apOuTpaxa, a
CCBIAKY Ha "COTAQIIIeHHe CTOPOH" CAEAYeT IIO 9TOH MPHMYHMHe MOHUMATDh B ITPeAeAax
HMIIEPATHBHbIX [IPABUA COOTBETCTBYIOIErO OCyAAPCTBA CyAa®’”.

20. Tlopo6HOe TOAKOBAHME, KAK IPEACTABASIETCS], He OTBEYaeT HaMepeHHUIO pa3pa-
6orunkoB KoHBeHIMH, KOTOpOe, KaK BBITEKAeT M3 CaMHUX (OPMYAHPOBOK
crarbu V (1)(d), 3axaroqaroch B ToM, 4TO6BI 06eCIIeUHTD IPeUMYIIeCTBEHHYIO CHAY
COTAANIEHHS CTOPOH HaA IIOAOXKEHMSMH — HMIIEPAaTHBHBIMH HAM HEUMIIePATHB-
HBIMHU — IIPaBa MECTOHAXOXAEHHUSA CyAd. B aToM orHOmeHnu TekcT crarbu V (1))
OTXOAHUT OT COOTBETCTBYIOIHX IoAoxkeHWH JKeHeBckoll KoHBeHIum 1927 roaa,
COTAAQCHO KOTOPBIM IIPABO CTPAHbI, B KOTOPOI IPOBOAUTCS apbUTpaxkHOe pasbupa-
TEABCTBO, COXPAHseT BaXHelmee 3HaveHne" ">,

21. BcnomoraTeAbHas POAb IPOLIECCYaAbHBIX IIPABUA, AEHCTBYIOIIMX B MecTe
apburpaxa, OblAd MOATBepXKAeHA B A0KAape TeHepaapHOro cexperaps Opranmsa-
1 O6bepnnennsix Harmit mo Koxsennuy, BoimymenHOM B 1979 roay, rae ykasbi-
BAAOCH, YTO 'HPEAOCTABASEMBIN IO >KEAAHHIO CTOPOH IPHOPHUTET" COTAACHO
cratbe V (1)(d) "orpaHudeH TOAPKO Ha OCHOBaHMH IyGAMMHOTO MOPSIAKA B COOT-
BercrBun ¢ mynkrom 2 (b)"¥4, Isefinapckuit GepeparbHBI CYA TOATBEPAHA 9TO
MHEHHe B PaMKaX AeAd, paccMoTpeHHOro B 1982 roay, mocraHoBuUB, 4TO "B CHAY
COTAQIIEHHUs] CTOPOH AQXKe MMIIEPATUBHbIE IIPOILIECCYaAbHbIE IIPABUAA TOCYAAPCTBA
MOTYT OBITh OOBSBACHBI HEIPHIMEHHMBIMU K MOT'YT ObITh 3AMeHEHbI COOCTBEHHBIMU
[paBUAAME CTOPOH"*">,

871J9RG GENTINETTA, DIE LEX FORI INTERNATIONALER HANDESSCHEIDSGERICHTE 302 (1973).

872JgAN-FRANGOIS POUDRET, SEBASTIEN BESSON, COMPARATIVE LAW OF INTERNATIONAL ARBITRATION
839-40(2007).

873Cm. crarpro 1 (c) JKenesckoit koHBeHIMH 1927 ropa, B KOTOPOM IPEAyCMOTPEHO, YTO CTOPOHA,
UCIpAIIMBAIONAsl PU3HAHME M IIPUBEACHHE B HCIIOAHEHMe peIleHHs, AOAKHA AOKA3aTb, 4TO 'pelleHue ObIAO
BBIHECEHO apOHTPAKHBIM CYAOM, IPEAYCMOTPEHHBIM AOTOBOPEHHOCTBIO 06 apOuTpaxke HAM CPOPMHUPOBAHHBIM B
IOPSIAKE, COTAACOBAHHOM CTOPOHAMI, M B COOTBETCTBHH C 3aKOHOM, PEryAUPYIOIINM apOHTPAsKHYIO IIPOLeAypPy .

874 Aoxaaa TeHepaAbHOTO CeKpeTapsi: HCCAGAOBAHHe TPUMEHEHHS W TOAKOBaHHSA KOHBEHIMM O TIPUSHAHUM M
IpHBEACHHU B MCTIOAHEHHe MHOCTpaHHbIX apburpaxubix pemenuit (Hbio-Hopk, 1958 roa), A/CN.9/168,
Exxeropnuk Komuccun OpraHu3Anuy OBbEAMHEHHBIX HAIIMI 11O IIPABY MESKAYHAPOAHO! TOPTOBAM:
tom X (1979 roa), crp. 131. Kak OTMeTHA APyTroil KOMMEHTATOP, A06ast OTEHIMAABHAS KOAAUBHS MeXAY IIPaBH-
AaMH, BHIOPAHHBIMH CTOPOHAMH, M MMIIEPATHBHBIMH IIPAaBHAAMU $OPYMa ypaBHOBeIIMBAETCs], cOraacHO KoHBeH-
nun, moaoxenreM myukta 2 (b) cratem V o my6anmdHOM HOpsAKe, a Tawke copepxamumcs B mymkre 1 (b)
cratbu V Tpe6oBaHHEM OTHOCHTEABHO YBEAOMACHHMS AOAKHBIM 06pasom. Patricia Nacimiento, Article V (1)(d), s:
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW
York CONVENTION 281, 286 (H. Kronke, P. Nacimiento et al. eds., 2010).

875 Joseph Miiller A. G. v. Sigval Bergesen, Federal Supreme Court, Switzerland, 26 February 1982; Cu. Taxxe
Hanseatisches Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99.
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MpumeHeHue

A. TpeboBaHue B OTHOWEHUM COCTABA TPETEMCKOro Cyaa
B COOTBETCTBUU C perynmpyrowmmm npasuiamu

22. B crarve V (1)(d) npeaycMoTpeHo, 9TO cOCTaB apOUTPAXHOTO OPraHa AOA-
JKEH COOTBETCTBOBATh COTAAIIEHMIO CTOPOH MAH, IIPU OTCYTCTBHU TaKOBOTO, 3aKOHY
TOM CTPaHBI, TA€ IMEA MECTO apOUTPaXK; B KHOM CAydYae B IIPH3HAHUY U IPUBEACHUN
B MCIIOAHEHHe apOUTPAXHOTO PEIIeHHs] MOXKET OBITh OTKA3aHO.

23. YcraHOBAEH BBICOKHII CTAHAQPT AOKA3bIBAaHUSI TOIO, YTO COCTAB TPETENCKOIO
cyaa 6b1a HeHapaexxamum® e, TTo caoBam opHoro us cyaos B Coepnnennbix Illrarax,
Takoe OpeMs AOKa3bIBaHWS SIBASETCS 'CYIeCTBEHHBIM BCAEACTBHE AEHCTBEHHOMN
MIOAAEPYKKH MEXAYHAPOAHOTO apbUTpaka B PaMKax ITyGAMYHOTO mopsiaka's”’.

24.  Cyapl MOryT moTpeboBaTh AOKA3aTEAbCTB TOTO, YTO €CAU OBl COOAIOAQAHCH
[pOLjeCCyaAbHble HOPMBI, TO IIPEATIOAAraeMble HapyIIeHHs [IPUBEAU Obl K BBIHECE-
HHIO HHOTO apOUTPXKHOTO pereHus. Tak, OAUH TepPMaHCKHIL CYA OTKAOHHA BBIABU-
HYTBIA OAHOM M3 CTOPOH AOBOA, COTAACHO KOTOPOMY TPETEHCKHM CYA B COCTaBe
TpPeX YACHOB OBIA Ha3HAUEH HEHAAAEXKAIINM OPIaHOM, IOCKOABKY 9Ta CTOPOHA He
AOKa3aAa, 9TO IPMMeHeHHe HHOM MPOIleAyPhl Ha3HAYEHNS [IPUBEAO OBI K BbIHeCe-
HUIO MHOTO ITOCTAaHOBAEHUS" .

25.  Kpome TOro, Aake €CAM yCTaHOBAEHO, YTO COCTAB TPETENCKOTO CYAQ SIBASETCS
HEHAAAEXKAIINAM, CYABl MOT'YT CYECTb, YTO IIOCAEAYIOLIee IOBEACHHE CTOPOH IPUBO-
AWT K B3aHMOCOTAACOBAHHOMY M3MEHEHHIO IIPMMEHMMOI1 mpoueaypbl. Hampumep,
[0 MHEHHIO OAHOTO TePMAHCKOTO CYAQ, KOTAQ HasHaueHHble 00EeMMU CTOPOHAMHU
apOuUTPBI He OBIAU YACHAMHU YYPEXKAEHHS, YKA3aHHOTO B UX COTAAIIEHHH, 3TH CTO-
POHbI AOCTUTAM MOAYAAUBON AOTOBOPEHHOCTH 00 M3MEHEHHH CBOErO COTAAIIEHMUSL.
Cya BIIOCAEACTBHH OTKAOHHMA BO3PaKEHHE IPOTHB IIPHBEACHHUS apOUTPaXHOTO
pelleHus B UCTIOAHeHHUe Ha ocHoBauuu crarbu V (1)(d)*”.

876Cwm., manpumep, Conceria G. De Maio & F. snc v. EMAG AG, Court of Cassation, Italy, 20 January 1995, XXI
Y.B. Com. ArB. 602 (1996); Transocean Shipping Agency P. Ltd. v. Black Sea Shipping & Ors., Supreme Court,
India, 14 January 1998; Polimaster Ltd., NA&'SE Trading Co., Limited v. RAE Systems, Inc., Court of Appeals, Ninth
Circuit, United States of America, 28 September 2010, 08-15708, 09-15369; Encyclopedia Universalis S.A. v. En-
cyclopedia Britannica, Inc., Court of Appeals, Second Circuit, United States of America, 31 March 2005, 04-0288-
CV; Karaha Bodas Co. (Cayman Islands) v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia),
Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 02-20042, 03-20602.

877 Polimaster Ltd., NA&SE Trading Co., Limited v. RAE Systems, Inc., Court of Appeals, Ninth Circuit, United
States of America, 28 September 2010, 08-15708, 09-15369.

878Creditor under the award v. Debitor under the award, Oberlandesgericht [OLG] Karlsruhe, Germany,
14 September 2007, 9 Sch 02/07.

87°0berlandesgericht [OLG] Dresden, Germany, 20 February 2001, 11 SchH 02/00.
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26. B HEKOTOpBIX CAy4asX CyAbl OTPaHMYUTEABHO TOAKOBaAH crarbio V (1)(d) u
IPUBOAMAU B HCIIOAHEHHE apOUTPaKHBIE PELIeHUS B CAYdasX, KOTAA COCTAB Tpe-
TElCKOTO CyAd He COOTBETCTBOBAA COTAANIEHMIO CTOPOH.

27. Hampumep, Bepxosusiit cys [OHKOHra IpHBeA B HCIIOAHEHHE apOUTPAKHOE
peurenue, BoiHeceHHOe B KuTae, HeCMOTPSI Ha TO 9TO YAEHBI TPETEHCKOTO CYAd ObIAK
BBIOPAHBI M3 MHOTO CIIHCKA apOUTPOB, YeM CIIHCOK, IIPeAYCMOTPEHHBIH B COTAaIlle-
Huu cTopor®™.

28. Cyabl OTKAOHSAM Bo3paskeHHs Ha ocHoBammu cratbu V (1)(d), xoraa cro-
POHBI BHIOMPaAM AASl PETYAMPOBAaHHS CBOEro apOUTPAXHOTO IpPOLEcca TaKHe
YUpeXKACHUYECKHE MPaBUAR, KOTOpPbIE IMPEAYCMATPUBAIOT TMOKOCTh B OTHOUIEHUM
nopsiaka popmupoBanus coctasa cyaa®!. C Apyroit CTOPOHbI, OAMH TepMaHCKHIX
CYA OTKa3aA B MPUSHAHUHU U TIPUBEACHUM B HCTIOAHEHHE apOUTPAKHOTO pelIeHus,
BHIHECEHHOTO ABYMsl, @ He TpeMsl apbuTpaMy, Kak TOTO MPSMO TpebyeT peraaMeHT
MeskAyHapOAHOTO apbuTpaxkHoro cyaa npu Toprosoii masare Beaapycu, koTopsiit
[0 COTAAIIEHHI0 CTOPOH 6bIA BBIOPAH AAS PETYAMPOBaHHS apOUTPaXKHOTO
pasbupareapcTa®®.

29.  CyaBI OCYIIECTBASIAM OCTATOYHBIE AMCKPEI[HOHHbIE ITOAHOMOYHSI, KOTOPBIMH
OHM TIOAB3YIOTCS B COOTBETCTBUM cO cTaTbelt V (1), OTKAOHSS BO3paXkeHuUs, OCHO-
BaHHbIE Ha HEHAAAEXKAILIEM COCTABE TPETEHCKOTO CYAd, KOTAA GBIAO OYEBHAHO, UTO
OAHA M3 CTOPOH paHee HaMepeBaAaCh COPBATH apOMTPasKHyIo mporeaAypy. Hampu-
Mep, Bepxosusiit cyp Vcranun npuBeA B UCIOAHEHHe apOUTPAKHOE peLIeHHE,
BBIHECEHHOE He COTAACOBAHHBIM COCTABOM U3 TPeX apOUTPOB, a OAHUM apOUTPOM,
KOTAQ CTOPOHA, BO3P@XKAIOWAs IPOTHB HPUBEACHHS B HCIIOAHEHME, OTKA3aAach
Ha3Ha4MTh apOuTpa®®. AHaAOTMYHBIM 06pa3soM, B PAMKAaX OAHOTO A€AQ, KOTAA CTO-
POHDI COTAQCHAUCH C CO3AAHUEM TPETEHCKOIO CyAd B COCTaBe TPEX YACHOB, OAUH
cya B Coepunennbix IlltaTax mpuBeA B UCIIOAHEHHE apOUTPAKHOE pEILIEHHE,
BbIHECEHHOE EAMHOAMYHO OAHHM apOUTPOM, HA3HAYEHHBIM OAHON H3 CTOPOH,
KOTAQ Apyrasi CTOPOHA IIPHMHSAQ peIleHHe He yYacTBOBaTbh B apOUTPaKHOM
pasbupareapcTBe®™,

880China Nanhai Oil Joint Service Corporation Shenzen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme
Court of Hong Kong, Hong Kong, 13 July 1994, 1992 No. MP 2411.

881Cm., nanpumep, Shaheen Natural Resources Company Inc. v. Société Nationale pour la Recherche, la Production
and others, Court of Appeals, Second Circuit, United States of America, 15 November 1983, 733 F. Supp. 2d 260,
X Y.B. Com. ARB. 540 (1985).

882E20, Supplier (United States) v. State enterprise (Belarus), Bundesgerichthof [BGH], Germany, 21 May 2007,
111 ZB 14/07, XXXIV Y.B. Com. ARB. 504 (2009).

883X 1. Naviera Y S.A., Supreme Court, Spain, 3 June 1982, XI Y.B. Com. ArB. 527 (1986).

884A1 Haddad Bros. Enterprises Inc. v. M/S "Agapi” and Diakan Love S.A., District Court, District of Delaware,
United States of America, 9 May 1986, 635 F. Supp. 20S. Cm. raxxe China Nanhai Oil Joint Service Corporation
Shenzen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme Court of Hong Kong, Hong Kong, 13 July
1994, 1992 No. MP 2411; Conceria G. De Maio & F. snc v. EMAG AG, Court of Cassation, Italy, 20 January 1995,
XXI Y.B. Com. ARB. 602 (1996).
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30. B Tex HeMHOIHX CAyYasX, KOTAQ CYABI OTKa3bIBaAM B MPUBEACHUM B UCIIOAHE-
HHe apOUTPAKHBIX pelleHuit B cooTsercTBuy co crarbeit V (1)(d), mopsiaox dop-
MHPOBAHHS COCTaBa TPETEMCKOTO CYAA CYI]eCTBEHHO OTAMYAACS OT IIOPSAKA,
IIPEAYCMOTPEHHOTO B COTAAIIEHMU CTOPOH.

31. Hanpumep, opun cyp B Coepmnennbix IlltaTax oTkasaA B IpHBeACHHH B
HCIIOAHEHHe apOUTPAKHOIO PELIeHUS B PAMKAX A€Ad, KOTAA CTOPOHBI AOCTHIAM
COTAACHSL B TOM, 9TO TPeTHI apOUTp GYAeT BHIOPAH ABYMs COAPOUTPAMH, HO OAUH
U3 apOUTPOB AQXe He BCTYIHA B KOHTAaKT C APYTHM apOUTPOM A0 OfpalmeHus ¢
HpOChOOil K HA3HAYAIONIEMY OPraHy O Ha3HAYEHWH TPeTbero apourpa’®.

32. OAMH UTaABSIHCKHI CyA IIOAAEPXKAA BO3POKEHHE B CAydae HECOOAIOAEHIS
COTAAIIEHHUSI CTOPOH O TOM, YTO B COCTaB TPETEHCKOTO CYAQ AOAXKHO BXOAUTDH KOH-
KpeTHOe YHCAO apOUTPOB, M OTMETHUA, YTO TAKOH COCTaB OBIA ObI TakKe HEIPaBO-
MepHBIM B COOTBETCTBUM C 3aKOHAMU MecTa apburpaxka®.

33. Ilo MHeHHIO HeKOTOPHIX aBTOPOB, CYAbl MOTYT OTKAa3biBaTh B MPHBEACHUH
ApOUTPAKHOTO peleHHs B MCTOAHeHue Ha ocHosanuu ctatbi V (1)(d) B caydae
TIpeATIoAaraeMoit mpeaB3aTocTH apburpa®’. [ToA06HAS CHTYAIIHS MOYKET TakKe CAY-
JUTb OCHOBAHHEM AAS OTKa3a B cooTsercTsuu co cratbeit V (2)(b), koraa ato mpo-
THBOPEYHT ITyOAUIHOMY ITOPSAKY™™.

34. CTaHAApT AOKa3bIBAHHS MPHMEHHTEABHO K MPEAB3STOCTH apbUTpa COTAACHO
crarbe V (1)(d) sBAsieTCS 0CO6EHHO BHICOKHM. B 4acCTHOCTH, O MHEHHIO OAHOTO
cyaa B Coepunennbix [1ItaTax, AumIb TOT GaKT, 4TO MPEACEAATEAD TPETEHCKOTO CYAR
M AABOKAaT OAHON M3 CTOPOH BXOAMAM B COCTaB OAHOTO M TOTO e COBETa AUPEKTO-
POB U SBASAMCH YAEHAMH OAHOI U TOM ke OPTaHM3AIUH, ObIA HEAOCTATOUHBIM AAS
060CHOBaHUS OTKa3a, KOTAA OCMAPUBABIIAS peleHHe CTOPOHA He MPeACTABHAA
AOKA3aTeAbCTB, YTO OHM MHBIM 0b6pa3oM obmaauce Apyr ¢ aApyrom®. OAHMH roH-
KOHI'CKHI1 CyA TakKe TIOATBEPAMA CTOAb BBICOKOE 6PeMs AOKa3bIBAHHS, IOCTAHOBHB,
YTO CTOpOHA, BO3Pa)KaBIIas MPOTHB MPUBEACHUS ApPOUTPAKHOTO pelIeHus B

885Encyclopedia Universalis S.A. v. Encyclopedia Britannica, Inc., Court of Appeals, Second Circuit, United States
of America, 31 March 2005, 04-0288-CV.

88Rederi Aktiebolaget Sally v. S.r.l. Termarea, Court of Appeal of Florence, Italy, 13 April 1978, IV Y.B. Com.
ARB. 294 (1979).

887Christian Borris, Rudolf Henneke, Article V (1)(d), 3: NEw YOrRK CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JuNE 1958 —COMMENTARY 329, 339 (R. Wolff ed.,
2012).

888Cwm. raaBy PykoBoacTBa, mocssmennyio ctarbe V (2)(b), myskrsr $9-61.

88HSN Capital LLC v. Productora y Comercializador de Television, S.A. de CV,, District Court, Middle District
of Florida, Tampa Division, United States of America, 5 July 2006, 8:05-cv-1769-T-30TBM. Cm. Tawke Nicor
International Corporation v. El Paso Corporation, District Court, Southern District of Florida, United States of
America, 24 November 2003, 02-21769, Koraa Cya II0CTAHOBHA, YTO CTOPOHBI, BO3PAXKABIIIKE IPOTHB IIPUBEACHHS
apOUTPAKHOTO PelleHNs] B MCIIOAHEHHE, He CMOTAU AOKA3aTh, YTO Ha PelleHHe, IIPUHITOe eAMHCTBEHHBIM apOu-
TPOM, IIOBAMSIAM €TO IIPEAILECTBYIONIMIL OIIBIT AU IPAKAAHCTBO; Shaanxi Provincial Medical Health Products 1/E
Corporation v. Olpesa, S.A., Supreme Court, Spain, 7 October 2003, 112/2002, XXX Y.B. Com. ArB. 617 (2005).
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HCIIOAHEHHE, HE CMOIAa AOKA3aTb CBO€ YTBEPXKAECHHE O TOM, UTO Ha pa60Ty TPETefI-

CKOI'0 CyAa ITOBAMSIAQ IIPEAIIOAATaE€Mas IPEAB3SATOCTD OAHOI'O M3 €ro yaeHOB™.

B. TpeboBaHue B OTHOLWEHMU COOTBETCTBUA apOUTPAXKHOTO
npouecca peryampylowmm npasuiam

a. Kpumepuu npoueccyanbHbix Hecoomsemcmaulii

3S. B mpusHAaHUM U IPUBEACHHU B MCIIOAHEHHE apOUTPAXKHOIO PelleHHs MOXeT
6bITh OTKasaHo Ha ocHoBanuu crateu V (1)(d), ecam ap6urpaxHblil poLecc He
COOTBETCTBOBAA COTAQIUIEHHIO CTOPOH HAM, 'HIPH OTCYTCTBHH TaKOBOTO', He COOT-
BETCTBOBAA 3aKOHY TOM CTPAHBI, TA€ HUMEA MeCTO apOUTpax.

36. TepmuH "apbuTpakHbI IpoLecc’ OXBATHIBAET MEPHOA C MOMEHTA IIOAAYH
e ApY-
rOM CTOPOHSBI, IIPUMEHEHIE TPETEHCKIM CYAOM COOTBETCTBYIOIIETO 3aKOHA 3aBUCUT
oT QaKTHYECKUX OCOOEHHOCTEN CIIOpa U IOITOMY He HOAAEKUT IIEPeCMOTPY Ha
aTare MPU3HAHWUS U IIPUBEACHHS B HCIIOAHeHHE™?,

HCKOBOTO 3a4BACHHSI U AO MOMEHTA BbIHECCCHHA aP6I/ITpa)KHOI'O pemeHus

37. BPEMSI AOKa3bIBAHHS IIPEAIIOAATAEMOIO ITPOIECCYAAPHOTO HECOOTBETCTBHA
AEXUT Ha TOU CTOPOHE, KOTOpasA BO3PAXKAET MPOTHUB IPU3HAHUA U IIPUBEACHUI B

HCIIOAHCHUE. AOKaG}aTeAbCTBa AOAKHBI ObITH HPeACTaBAeHbIS% U AOAKHBI 65bITD

yeTKuMu®*,

38. Kak u B OTHOIIEHHM COCTaBa TPETEHCKOTO CYAd, IOPOTrOBHIN YPOBEHb AOKa-
3pBaHMs (paKTa HapymleHHs apOUTPaXHOTo mporecca coraacHo crarbe V (1)(d)
sBAsieTcst BeICOKMM. Kak ykazaa opun n3 cyaos B Coepnnennbix Illrarax, Konsen-
1M He "TI03BOASIET CYAQM, PACCMATPUBAIOIIUM ACAO, KOHTPOAUPOBATH KAKAOE TIPO-
IlecCyaAbHOE IOCTAHOBACHHE ApOUTPA M OTMEHSTh apOUTPAKHOE PellleH e B CAydae
BBUIBACHMSL KaKMX-AU6O Hapymenuil [..] npoueayp. ITopo6Hoe ToAKOBaHMeE

89Logy Enterprises Ltd. v. Haikou City Bonded Area Wansen Products Trading Co., Court of Appeal, Hong Kong,
22 May 1997, No. 65 (Civil).

891Christian Borris, Rudolf Henneke, Article V (1)(d), B: NEw YOrRK CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 329, 344 (R. Wolff ed.,
2012); Patricia Nacimiento, Article V (1)(d), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 281, 292 (H. Kronke, P. Nacimiento et
al. eds., 2010).

892Vigel S.p.A. v. China National Machine Tool Corporation, Court of Cassation, Italy, 8 April 2004, XXXI Y.B.
CoMm. ARB. 802 (2006). Cm. Tawxe Venture Global Engineering, LLC v. Satyam Computer Services, Ltd., Court of
Appeals, Sixth Circuit, United States of America, 15 May 2007, 062056, XXXIII Y.B. Com. Ars. 970 (2008).

83Grow Biz International Inc. v. D.L.T. Holdings Inc, and Debbie Tanton, Supreme Court of the Province of
Prince Edward Island, Canada, 23 March 2001, GSC-17431, XXX Y.B. Com. ARrB. 450 (2005).

894Cwm., nanpumep, Manufacturer v. Exclusive distributor, Oberlandesgericht [OLG] Schleswig, Germany, 24 June
1999, 16 SchH 01/99.
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HAIPSMYIO IPOTHBOPEYHAO ObI pepAycMoTpeHHOMY B KoHBeHIMN 6Aaroxesareanb-
HOMY TIOPSIAKY B OTHOIIEHHHU IIPHUBEACHHS B HCIIOAHEeHHEe M HaMepeHUIO YCTPaHUTDb
HPEISTCTBUSL AASL IOATBEPKACHHS apOUTPAKHBIX perneHuit ™.

39. B crarpe V (1)(d) Hudero He roBoputcs 0 TOM, KaKoi BHA MPOLECCYaAbHBIX
HapYIIEHUI AOAKEH IIOCAYXKUTb OCHOBAHHEM AASL OTKa3a B IPU3HAHUK U [IPHBEAE-
HUH B HCIIOAHEHVe apOUTPaXHbIX pelreHuit. COrAaCHO TpeOOBaHMSIM OOABIINHCTBA
CYAOB, TAKMM OCHOBAHHEM AOAYKHBI OBITb CYIeCTBEHHbIE HEAOCTATKH B apOUTpaK-
HOM IIPOIiecce H/HAHM AOAXKHA CYIIeCTBOBATD IPHIMHHO-CACACTBEHHAS CBSI3b MEXAY
TAKUMH HEAOCTATKAMH M apOMTPaXKHBIM pelIeHHeM. B IieAsx ompepeAeHMs Takux
KPHUTepUeB [IPUMEHSIOTCS CaMble Pa3HbIEe TIOAXOABL™ .

40. OaMH U3 IIOAXOAOB ITPEAYCMATPHBAET BBLACHEHME BOIIPOCA O TOM, HAHOCAT AK
IpeATIoAaraeMble HapylIeHMs CYIeCTBEHHBIN Bpep OAHOM M3 CTOPOH.

41. B OAHOM CAydae aHTAMFCKHUIL CyA IIPHBEA B HCIIOAHEHHE apOUTPaKHOE pellle-
HUe, KOTAQ TPETEeNCKUI CyA HMPUMEHHA I1ePeCMOTPEHHBIN CBOA IIPOLIECCYaAbHBIX
IPaBHA BMECTO IIPABUA, IIPEAYCMOTPEHHBIX B COTAQLIEHNH CTOPOH, HCXOASL M3 TOTO
YTO CTOPOHA, BO3PAXXABLIAs [POTUB NPUBEACHUS PpELIEHHs B HCIOAHEHHE, He
[IOHECAQ AOCTATOYHOIO yIjep6a, KOTOPbI ONpPaBAbIBaA Obl OTKA3 B IPUBEACHUU B
7. B APYTOM cAydae, KOTAQ apOUTPaKHOe pa3OUpPaTeAbCTBO IIPOBOAU-
AOCb B MHOM MeCTe, HeXXEAU COTAACOBAHHOE MeCTO apOUTPaxka, U OAHA U3 CTOPOH
OTKa3aAaCh y4aCTBOBATh B HEM, AaHTAUICKHUIT CYA CU€A, YTO U3MEHEHHe MECTOHAXOXK-
AEHIS He IIOBAMSAO HA CIPAaBEAAMBOCTH pasbUpaTeAbCTBA U He HAHECAO ymjepba
AQHHOI1 cTopoHe. [To MHEHHUIO CyAQ, B TEKCTe apOUTPAsKHOTO COTAAUIEHHS YETKO He

HCIIOAHEHHE

FOBOPUAOCH O TOM, YTO CTOPOHBI CIUTAIOT MECTO apOUTPaKa HCKAIOUHUTEABHO BaXK-
HbIM®?®
AXAIVI CTAHAAPT AASL IEPECMOTPA A€Ad — ITO OTMeHa apOUTPAXKHOIO PelIeHus,
OCHOBAHHOTI'O Ha [IPOL|ECCYAABHOM HAPYIIEHUY, AMIIb B TOM CAY4ae, ECAU B Pe3yAb-

TaTe TAKOTO HApyIIeHWs ObIA IPUYMHEH CYILIeCTBEHHBIH yIiepO OcCHapHBaBIIei
"899

. AHaAOTUYHBIM 06pa30M, cyast B Coepnnennbix Illrarax canrasn, 9To "Hap-

CTOpOHE

895Compagnie des Bauxites de Guinée v. Hammermills Inc., District Court, District of Columbia, United States
of America, 29 May 1992, 90-0169, XVIII Y.B. Com. ARB. 566 (1993).

896Christian Borris, Rudolf Henneke, Article V (1)(d), B: NEw YORK CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 329, 344 (R. Wolff ed.,
2012); Patricia Nacimiento, Article V (1)(d), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AwaRDS: A GLOBAL COMMENTARY ON THE NEw YORK CONVENTION 281, 292-93 (H. Kronke, P. Nacimiento
et al. eds., 2010).

897China Agrobusiness Development Corporation v. Balli Trading, High Court of Justice, Queen’s Bench Division,
England and Wales, 20 January 1997, XXIV Y.B. Com. Ars. 732 (1999).

898 Tongyuan International trading Group v. Uni-Clam Limited, High Court of Justice, England and Wales,
19 January 2001, 2000 Folio No 1143.

899 Compagnie des Bauxites de Guinée v. Hammermills Inc., District Court, District of Columbia, United States
of America, 29 May 1992, 90-0169, XVIII Y.B. Com. ARB. 566 (1993). Cwm. Taxske PT. Reasuransi Umum Indonesia
v. Evanston Insurance Company, Utica Mutual Insurance Company and others, District Court, Southern District of
New York, United States of America, 21 December 1992, 92 Civ. 4623 (MGC), XIX Y.B. Com. ARB. 788 (1994).
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42. CoraacHO Apyromy IIOAXOAY, CTOPOHA, BO3PXKAIOLIAsi IIPOTHB IIPUBEACHUSI
apOUTPAXHOTO PeIleHHs B MCIIOAHEHHE, AOAKHA AOKA3aTh, YTO PELIeHHEe [0 ACAY
ObIAO OBI MHBIM, €CAU ObI IPEATIOAATaeMOe HapylleHue He uMeAo Mecta. Kax yka-
3aHO BBbIIlE, AAHHBII IIOAXOA IPUMEHSETCS TAkKe B CAydae BO3PaXKEHMUIl, OCHOBAH-
HBIX Ha COCTaBe TpeTeiickoro cypa’™.

43. Hanpumep, B oaHOM penteHud, NpuHATOM B 2004 roay, repMaHCKMIT CyA IIpHU-
BeA B HCIIOAHEHHE apOUTPasKHOE pellleHHe, BIHECEHHOe Yepes IIITh MeCsIeB [IOCAe
HCTeYeHNUsI IIPEACAPHOIO CPOKA, YCTAHOBAEHHOIO B COTAALIEHUH CTOPOH. ITo MHe-
HUIO 9TOTO CYAQ, CTOPOHA, BO3PAXKABLIAS IIPOTHB IIPUBEACHVS B HCIOAHEHUe, He
AOKa3aAa, YTO TPETENCKHUA CyA IPUHSA Obl HHOE PELIEHHEe B CAydYae COOAIOAEHMS
TPEeTeNCKIM CYAOM YCTaHOBAEHHOTO IIpeaeAbHOro cpoxa®'. Takoro mopxoaa mpu-
AEPXKUBAIOTCS U APYTHE TEPMAHCKUe CYABL".

44, Pa3AMYHS MEXAY TaKUMH IIOAXOAAMU MOTYT OBITh CKOPee KXKYINUMICS, YeM
PeaAbHBIMH, X BO MHOTHX CAY4asiX MOTYT IPHBOAUTh K OAHUM U TE€M K€ Pe3yAbTa-
TaM, 0COOEHHO IO NPUYMHE TOTO, YTO He BCE CYABI IIPOBOASAT PA3AHYHE MEXAY
9THMH ITOAXOAQMH U/ AU OAHOBPEMEHHO CCBHIAAIOTCS HA HUX . B 0AHOM 13 HeMHO-
TUX pelleHN, KOTAQ B IIPHBEACHUH B HCIIOAHEHHE MHOCTPAHHOIO apOHTPaXKHOTO
pelneHus OBIAO OTKA3aHO HA OCHOBAHHUM BTOPOTO AABTEPHATHBHOTO ITOAOXKEHII,
coaepxkamerocs B cratbe V (1)(d), cTropona, Bo3pakaBinas MpOTUB PUBEACHHS B
HCITOAHEHHE, TIPEACTAaBHAA AOKA3aTEAbCTBO CYIECTBEHHBIX MAM HEOIPaBAAHHBIX
IPOLIeCCYyaAbHbIX HECOOTBETCTBHI, KOTOPbIe MOTAU CYMTATHCS COOTBETCTBYIOIIMMU
KpUTepHsiM 000X MOAXOAOB. B wacTHOCTH, M0 opHOMY AeAy 1968 ropa msefiriap-
CKHIL CyA OTKA3aACS BBIHECTH [IOCTAHOBAEHHUE O IIPUBEACHUU apOUTPAKHOTO pellre-
HHUs B HCIIOAHEHMe HAa TOM OCHOBAHHMH, 4TO TPETEHCKHH CyA B HapylleHHe
COTAAIIEHHUS] CTOPOH O TOM, YTO "BCe CIIOPBI IIOAAEKAT YPETryAUPOBAHHUIO B PaMKax
OAHOTO U TOTO JKe apOUTPaXHOro pasbupareAbcTBa’, MpoBeA apOUTpasKHOe pasbu-
PaTeAbCTBO B ABa 9Tama (PaccMOTpeB Ha NePBOM dTalle KadeCTBO MPOAYKTOB, a Ha
Bropom — y6brtku)’. Tlo osHomy u3 pea B 2001 roay Bepxosusrit cys Uraaun
[pHBeA B UCIIOAHEHUe IIepBoe apOUTPaXKHOe pellleHHe, OTKA3aB IPH 9TOM B HCIIOA-

990Cwm., nanipumep, Creditor under the award v. Debitor under the award, Oberlandesgericht [OLG] Karlsruhe,
Germany, 14 September 2007, 9 Sch 02/07, xoraa cya morpe6oBaa OT CTOPOHbI, YTBEPKAABIIEN, UTO TPETEFCKHIT
CyA B COCTaBe TPeX YACHOB ObIA Ha3HAYeH He TeM OPTaHOM, AOK3aTh, 4TO B pe3yAbTaTe HHOIL IPOLieAy bl Ha3HAYeHHUs!
6bIAO GBI IPHHATO MHOE MOCTAHOBACHHUE.

91K Trading Company v. Bayerischen Motoren Werke AG, Bayerisches Oberstes Landesgericht [BayObLG],
Germany, 23 September 2004, 4 Z Sch 05/04.

%2Exclusive distributor v. Manufacturer, Oberlandesgericht [OLG] Munich, Germany, 22 June 2009, 34 Sch
26/08; SpA Ghezzi v. Jacob Boss Séhne, Bundesgerichtshof [BGH], Germany, 14 April 1988, XV Y.B. COM. ARB.
450 (1990).

203Christian Borris, Rudolf Henneke, Article V (1)(d), 3: NEw YorRK CONVENTION ON THE RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 329, 347 (R. Wolff ed.,
2012); Patricia Nacimiento, Article V (1)(d), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AwaRDS: A GLOBAL COMMENTARY ON THE NEw YORK CONVENTION 281, 298 (H. Kronke, P. Nacimiento et
al. eds., 2010).

9%*Firm in Hamburg (buyer) v. Corporation (A.G.) in Basel (seller), Court of Appeal of the Canton of Basel-Stadt,
Switzerland, 6 September 1968, I Y.B. Com. ARB. 200 (1976).
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HEeHUM BTOPOTO pellleHHs Mo ToMy ke cropy. Ilo MHeHMIO cyaa, BTopoe penreHue
IPOTHBOPEYHAO COTAALIEHHIO CTOPOH, B KOTOPOM OBIAO ITPEAYCMOTPEHO IPOBeAe-
HUe TOABKO OAHOTO Pa3bMpaTeAbCTBa B 3aBUCHMOCTH OT TOIO, KAKas U3 CTOPOH
[epBOi1 HaYaAa ApOUTPAKHOE pasbUpaTeAbcTBO .

b. (Bobooa delicmsuli mpemelickozo cyoa 8 omHoweHuu
Op2aHU3ayuu apbumpaxHozo pazbupamenscmsa
U KOHmMpOoaA HA0 HUM

4S. B mpomecce pacCMOTpeHHs BO3PKEHHUIT B OTHOIIEHHH IIPU3HAHKS 1 IIPUBEAE-
HHS B MCTIOAHEHHMe apOUTPaKHBIX pelneHuil Ha ocHoBanuu cratsi V (1)(d) cyast
HPUBHAIOT WHPOKYI0 CBOOOAY AEFICTBHUII TPETEHCKHUX CYAOB B OTHOIIEHHU OpraHU-
3aLMH apOUTPAKHOIO pa3OHPaTeAbCTBA M KOHTPOAS HAA HHM.

46. Hanpumep, opun u3 cyaos B Coepnnennsix IlItatax oTBepr AOBOA O TOM, YTO
TPETEMCKUI CYyA OTOLIEA OT IMOAOXKEHUH COTAANIEHUsS CTOPOH, 06 BbeAUHUB Tpe60Ba-
HUS, TIOAQHHBIE TI0 ABYM OTAeAbHBIM KOHTpakTaM. [To MHeHMIO 3TOrO CyAa, TpeTeil-
CKUIl CyA MIMEA IIPaBO IIPUHSATH pelleHHe 00 00beAHHEHUM TPeOOBAHUI, U TaKoe
peleHne 6bIAO AOCTHTHYTO IIOCA€ TIATEABHOTO PACCMOTPEHMS KOHTPAKTa MEKAY
croporamu’®. Emje B OAHOM pelIeHHH aMePUKAHCKHI CYA IIPHIIEA K MHEHHIO O TOM,
9TO perAaMeHT AMepPHKAHCKON apOUTPaKHON aCCOLMAIMH, HA KOTOPBIA CTOPOHBI
AQAHM CBOE COTAACHe, He OBIA HapyIIEH, KOTAQ TPETEeHCKHUI CYA CUeA, YTO TeXHUde-
CKHIT AOKAQA OBIA IPEACTABACH C OLIO3AAHUEM, YKA3aB IIPH 9TOM, YTO "apOUTpasKHOe
pa3bupaTeAbCTBO He OrpaHHYUBAETCS (POPMAABHBIMU IIPOLIECCYaAbHBIMU IIPABHU-
AAMU VAV [IPABHAAMU AOKa3bIBaHUA ",

47.  CyablI TakKe IIPU3HAIOT, YTO PelleHHe TPETEHCKOTO CYAA IO AIOOMY AeAy Ha
OCHOBE AOKYMEHTaABHBIX AOKA3aTEABCTB 0€3 IIPOBEACHMSI YCTHBIX CAYUIAHWI1 He
ABASIeTCSL OCHOBAaHMEM AASL OTKasa Ha ocHoBaumu ctateu V (1)(d). Opun repman-
CKHI1 CyA IIPUHSIA TAKOE PElLIeHHe, KOTAA II0 COTAAIIEHUIO CTOPOH, OCHOBAaHHOMY Ha
IOAOXKEHISIX AHTAMIICKOro 3akoHa 06 apburpaxe 1996 ropa, TpeTeifickoMy CyAy
OBIAO MIPEAOCTABACHO IIPABO IO CBOEMY YCMOTPEHMIO HAMETHTH IIPOBEACHHE

9% Tema Frugoli SpA, e: liquidation v. Hubei Space Quarry Industry Co. Ltd, Court of Cassation, Italy, 7 February
2001, XXXII Y.B. Com. ArB. 390 (2001).

%%Karaha Bodas Co. (Cayman Islands) v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia),
Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 02-20042, 03-20602.

*Industrial Risk Insurers v. M.A.N. Gutehoffnungshutte GmbH, Court of Appeals, Eleventh Circuit, United States
of America, 22 May 1998, 94-2982, 94-2530. Cwm. rawke Compagnie des Bauxites de Guinée v. Hammermills Inc.,
District Court, District of Columbia, United States of America, 29 May 1992, 90-0169, XVIII Y.B. CoM. ARB.
566 (1993), B OTHOINEHHM NPHMEHEHUs TPeTelcKM cyaoM ApburpakHoro peraamenta MTIL; China National
Metal Products Import/Export Company v. Apex Digital, Inc., Court of Appeals, Ninth Circuit, United States of
America, 16 August 2004, 03-55231, XXX Y.B. Com. ArB. 908 (2005), B OTHOLIEHHH IPUMEHeHHUS TPeTeHCKIM
cyAoM peraamenTa Kuraiickoil MeXAyHAPOAHON 9KOHOMIYECKON U TOPIOBOIl apOHTPaXKHON KOMUCCHH.
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ycrroro 3acaymuBanus’™. ITo 3akatouenuto opHoro cypa us Coepnnennsix IITa-
TOB, pelleHHe TPeTeHCKOro CyAd B OTHONIEHHM TOAKOBAHHUS KOHTPAaKTa Ha OCHOBE
HCKAIOUUTEABHO AOKYMEHTAABHBIX AOKA3aTEABCTB, IIO CYTH, OBIAO CIIPABEAAMBBIM,
ITIOCKOABKY CTOPOHBI He AOTOBOPHAMCh O IIPUMEHHMOH Ipoleaype. B aanHOM
CAy4Yae TpeTeHCKHUH Cyp OIleHMBAA 3TOT BOIPOC IOCPEACTBOM CCBIAKHM Ha 3aKOHBI
Coepnnennsix I1ITaToB, rAe IPOBOAMAOCH APOUTPAKHOE pasbHrpaTeAbcTBO’”.

C. Omcymcmsue MomuBsuposKu

48. B HeKOTOpHIX HAIMOHAABHBIX 3aKOHAX COAEPXKUTCS IIpsiMOe TpeOoBaHHe K
TPeTefiCKOMy CyAy MOTUBHPOBATb CBOEe OKOHYaTeAbHOe pemerne’’’. AHAAOTHYHBIN

IIOPAAOK IIPEAYCMOTPEH B HEKOTOPBIX YIPEIKACHIECKUX pPErAaMeHTaX, KOTOpbI€ CTO-

911

POHBI MOT'YT BbI6PaTb AASL YPET'YAMPOBAHHUS CBOErO CIiopa . Ecau B coraamenun

CTOPOH HAU B COTAAQCOBAHHBIX apOUTPKHBIX peraaMeHTaX HAW HALIOHAABHOM
3aKOHOAATEABCTBE COAEPXKUTCS TpebOBaHMe B OTHOIIEHHU IPUBEACHHS MOTUBOB,
Ha KOTOPBIX OCHOBAHO apOHTPaXHOE pelleHHe, OTCYTCTBHE TaKOH MOTHBHPOBKU
MO>KeT GBITh OCHOBAaHHMEM AASL OTKa3a B cooTBeTcTBHE co ctatbeit V (1)(d)*'2. Cyabt
AUILIb B OIPAHMYEHHDBIX MacIITabax MPOBOAST IEPECMOTP apOUTPAXKHBIX pelleHHU

Ha CTapAMM IIPUBEAEHHS HX B HCIIOAHEHHE IIpU PACCMOTPEHHH TaKOTO pPOAa

BO3PAXKEHHIT .

49. B caydasx, KOraa apOUTpaKHOe COTAAIIEHVE MAM PelIeHHe MOAIIAAAET IIOA
cdepy mpumenenus kak Horo-Mopkckoit KoHBeHIHH, Tak H EBpOMeickoil KoHBeH-
IIUM O BHEIIHETOPToBOM apburpaxe 1961 ropa, TpeboBaHMe yKa3pBaThb MOTHBH-
POBKY paccMaTpHBaeTCs C Y4YeTOM IIOAOKeHHH EBpomeiickoil KOHBEHLHH.
B crarpe VIII EBpormeiickoil KOHBEHITHH IIPEAYCMOTPEHO CACAYIOIIee: CUHTAeTCs,
9TO CTOPOHBI B APOUTPAKHOM COTAALIEHUN AOTOBOPHAHUCH O HEOOXOAUMOCTH MOTH-
BHPOBAHHOTO ApOUTPAXKHOTO peIleHNs], €CAM TOABKO OHU He OTOBOPHAM 0C060, 4TO
apOuTpaXHOe pellleHNe He AOAKHO ObITb MOTHBHPOBAHO, HAM He H30pasu

%%Hanseatisches Oberlandesgericht [OLG] Hamburg, Germany, 30 July 1998, 6 Sch 3/98. Cm. Tawke
Hanseatisches Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99.

9% InterCarbon Bermuda, Ltd. v. Caltex Trading and Transport Corporation, District Court, Southern District of
New York, United States of America, 12 January 1993, 91 Civ. 4631 (MJL), XIX Y.B. Com. Ars. 802 (1994).

91‘)Har[pmvtep, B 3akoHax ABcrpasuy, Auraud, Beavrum, Tepmanum, Mpaamaum, HMraamm, Huaepaanpos,
@pangun 1 [lIBeiiapun copeparcsi KOHKpeTHble TPeOGOBaHMS K apOMTpaM yKasblBaTb MOTHBBI IPHHATOIO
apOUTPAXKHOTO peleHHs.

*"'Hanpumep, B cratbe 31 (2) Tunosoro sakona IOHCUTPAA o MexXAyHapOAHOM TOPrOBOM ap6HTpake
IPEATIOAATAETCS, YTO — 32 MCKAIOYEHHMEM CAy4YaeB, KOTAQ CTOPOHBI AOTOBOPHAKCh O TOM, YTO MOTHUBBI He AOASKHBI
HPHBOAI/ITI)CFI, - aPGHTPbI AOAKHBI yKa3bIBaTb MOTHUBBI, Ha KOTOPBIX OCHOBaHO aPGI/ITPa)KHOe Pe]_ﬂeHI/Ie.

212Cm., opmaxo, Food Services of America, Inc. v. Pan Pacific Specialties Ltd., Supreme Court of British Columbia,
Canada, 24 March 1997, A970243, XXIX Y.B. CoM. ARB. 581 (2004), xoraa CyA CUeA, UTO HelpHBeAeHHe apou-
TPOM MOTHUBOB, KAK 9TO TPeOyeTcs B COOTBETCTBAU C COTAACOBAHHBIM CTOPOHAMH PETAAMEHTOM AMEPHKAHCKOI
apOUTPAKHON ACCOLHALINY, IBHAOCD HEHAAAEKAILEH JACTbIO apOUTPAXKHOTO IIPOILjecca.

?B0Oberlandesgericht [OLG] Bremen, Germany, 30 September 1999, (2) Sch 04/99. Cwm. tawxe Inter-Arab
Investment Guarantee Corp. v. Banque Arabe et Internationale d’Investissements, Court of Appeal of Brussels, Belgium,
XXII. Y.B. CoMm. ARB. 643 (1997).
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apOUTPAXKHOI HPOLIEAYPHL, B paMKaxX KOTOPOIl He NPUHATO MOTHUBHPOBATh apbu-
TPAXXHOE pelleHNe, i eCAU IIPU 9TOM HH OAHA U3 CTOPOH He moTpeboBasa 0cobo,
AO OKOHYAHMS CAYIIAHUS MAM AO COCTABACHHs apOUTPAXKHOIO pelleHus], YTOObI
pemerne 6bIA0 MOTHBUPOBaHO’'*.

50. B pamxax OAHOTO A€Aa O NIPUBEACHHH B HCIIOAHEHHE apOUTPaXKHOIO pelle-
HUS, TIOATTAAABIIETO HOA cdepy NPUMeHEeHHUS KaK Hb}O-PIopKCKofI KOHBEHI[UHU, TaK
u EBpormerickoit konBenmy, KaccanmonHnsii cyp MTaAun mMOCTaHOBHA OTKAa3arTh B
IIPUBEACHUH PelleHHs B UCIIOAHEHHE C Y9eTOM TOTO, YTO U3AOXKeHHas B crarbe VIII
[pe3yMIIs He ObIAA OIPOBEPTHYTA, IIOCKOABKY OAHA CTOPOHA, MCIIPAIIMBABIIAS
[IPUBEACHUE B HCIIOAHEHME, B XOA€ APOUTPAKHOIO PasOHUpaTeAbCTBA IPSIMO IIPO-
CHAQ IPUBECTH MOTHBBI IPUHSATOTO apOUTPAXKHOTO pelleHHs.. DTO IOCTAHOBAECHHUE
OBIAO IIPHHSTO, HECMOTPSI HAa TO YTO B APOUTPaKHOM peraameHTe AOHAOHCKOM
ACCOLMALINHY TI0 CaXapy, KOTOPBII [0 COTAACHIO CTOPOH OBIA BBIOPAH AASI HCIIOAB30-
BAHUS B XOA€ apOUTPAKHOTO IIPOLIeCca, He COAEPIKAAOCH TPeOOBAHIS IIPEACTABUTD
MOTHBHpPOBaHHOe pemmeHne’'”.

C. TMpouenypHble BONPOCH], CBA3aHHbIE C BO3PaXKeHUEM
Ha ocHoBaHuu cTatbk V (1)(d)

S1. Bo3HHK BOIPOC, CBA3aHHBIN C TeM, MOXKHO AH AMIIHTD CTOPOHY AAAbHEHIIero
IpaBa CCHIAATBCSI HA BO3PAXKEHMS POTUB IIPUBEACHHUS apOUTPAKHOTO pelIeHuUs B
ucnoaHenne Ha ocHoBanuu cratbu V (1)(d), ecam srta cropoHa He BbIABUTaAa
TAKOT'O BO3PAKEHIUS B TPeTerickoM cyae. [To MHEHHMIO psiaa CyAOB, Af06ast skaro6a B
OTHOIIEHNH COCTaBa TPETENCKOTO CYAQ MAM apOUTPAKHOTO IpoIecca GyAeT OTKAO-
HeHa Ha CTAAVH IIPUBEACHIS apOUTPasKHOTO pelleHNs B HCIIOAHEHNE, eCAM BO3MOXK-
HOCTb ee II0AQYH CYIIIeCTBOBAAA BO BpeMsI apOUTPAKHOTO Pa3bMpaTeAbCTBA U TAKOE
BO3paXKeHHEe MOTAO ObITb 3asIBAEHO B TPETEHCKOM CYAe.

52. Tlo MHeHHIO OAHOTO IePMAHCKOTO CyAQ, AXKE B CAydae, eCAM OYAeT AOKa3aH
HeIIpaBOMEepPHBIH COCTaB TPETEHCKOrO CYAQ, CTOPOHA, 3asBASION|as BO3pa’KeHUe, He
MOXeT cChIAaThcs Ha ctarbio V (1)(d), [IOCKOABKY €f1 6BIA0 U3BECTHO 06 9TOM Heco-
OTBETCTBHME, HO OHAa TeM He MeHee MPHHSAA YIacTHe B apOUTPAKHOM

914EBponeﬁCKaﬂ KOHBEHIJUSI O BHEIIHETOpProBoM apburpaxe, XKemesa, 21 ampeast 1961 ropa, crares VIIL:
"CumTaercs, YTO CTOPOHBI B APOUTPAXXHOM COTAAIICHHH AOTOBOPHAHCH O HEOOXOAMMOCTH MOTHBHUPOBAHHOIO
apOUTPAXKHOTO PeleH s, eCAH TOABKO OHH a) He OTOBOPHAM 0c060, YTO pellieHne He AOAKHO 6bITh MOTHBMPOBAHO,
nan b) He m3bpasn apOGUTPAXHOM MPOLAYPHl, B PAMKaX KOTOPOI He TPHHATO MOTHBHPOBAaTb apOHTpPaXHOe

elIeHUe, eCAM [IPH 9TOM HH OAHA M3 CTOPOH He MOTpefoBara 0co60, AO OKOHYAHMsS YCTHOTO pasbupaTeAbCTBa
6 6 6
HAHM, TIPU OTCYTCTBUU YCTHOIO Pa3GUPATEAbCTBA, AO COCTABACHHS APOHTPAXKHOIO pelIeHH s, YTOObI pelleH e GbIA0
MOTHBHMPOBAHO".

9VFratelli Damiano s.n.c. v. August Tropfer & Co., Court of Cassation, Italy, 8 February 1982, 722, IX Y.B. Com.

ARrB. 418 (1984).
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pasbupareabcTBe 6e3 Kakux-An60 Bodpaxenuir’ ¢, Taxxke 1o Muenuo cypos Kuras®’
u Mraaun’'®, cropoHa, He 3asBUBIIAsi O KaKMX-AMOO HAPYLIEHHSX HA dTame apOu-
TPAXHOTO Pa3bHpPaTEeAbCTBA, XOTS OHA MMEAA TAKYI0 BO3MOXXHOCTD, AUIIAETCS IIPaBa
COCAQTBCSI HA TaKHe BO3PAKEHHS Ha 9TAIle IPUBEACHHS apOUTPAKHOIO pelleHus B
HCIIOAHEHUE.

53.  Hekoropble CyAbl yBSI3bIBAIOT OTKA3 B YAOBAETBOPEHUH BO3PKEHUS HA OCHO-
Barmnu cratbr V (1)(d), KoTopoe MOrao 6bITh 3asBAEHO Ha 9Talle pa3bHpaTeAbCTBa,
¢ npuHIMIOM A06pocoBecTHOCTH. BepxoBHblit cys ToHKOHTa cuea "AelicTBUTEABHO
HEOOXOAUMBIM IIPOSIBASITH AOGPOCOBECTHOCTD, KOTOPAsl € y4eTOM OOCTOSTEABCTB
AeAa TpebOBaAACh OT OTBETUHMKA, U BBICKA3aTh CBOM BO3PKEHHs MPOTUB GOPMU-
POBAHMUS COCTaBa KOHKPETHOTI'O TPETENCKOro cyad. [I0CKOABKY Takoe BO3pasKeHMe
3asIBACHO He OBIAO C SIBHBIM HAMEPEHHEeM COXPAHUTb ITOT BOIPOC AASL BOSMOXKHOTO
IIOCAEAYIOLIErO UCTIOAB30BAHIS TOABKO B CAy4ae IIPOUTPHILIA B XOAE aPOUTPAKHOTO
pasbUpaTeAbCTBa, TO TAKOE IOAOKEHHE He COOTBETCTBYET OOSI3aTeAbCTBY IPOSIB-
ASITb AOGPOCOBECTHOCTD U He COOTBETCTBYeT HUKAKUM HOHSTUSIM CIIPABEAAHBOCTH
u pob6pocoBecTHOTO MOBeAeHHs" ",

54.  Cyabl Taioke BBIHOCHAU QHAAOTHMYHBIE ITOCTAHOBAEHIS, 3allpeljasi CTOPOHAM
3asBASTH BO3paxkeHns coraacHo cratbe V (1)(d) Ha ocHOBe mponeccyaAbHbIX Hapy-
LIEHUI HA 9TAlle UCIIOAHHTEABHOTO IIPOU3BOACTBA, €CAU CTOPOHBI He BO3PKAAU
IPOTHB HAPYLIEHUI B apOUTPASKHOM IIpOLiecce B X0Ae caMoro apburpaxa. ITo aeay
Chrome Resources S.A. v. Leopold Lazarus Ltd. ®epepaabubiit cyp IlBeitnapuu
OTKAOHHA BO3paKeHHUE, CBSI3AHHOE C TeM, YTO TPETENCKHUIl CyA IPOBEA KOHCYABTA-
LU C 9KCIIEPTOM B OTCYTCTBHE CTOPOH, IIOCTAHOBUB, 9TO IIOIBITKA COOTBETCTBY-
IOIell CTOPOHDI BHIABUHYTb 9TO BO3PAXKEHUE HA 9Talle IPHBEACHHS B UCIIOAHEHHE
SIBASIAQCh HEAOOPOCOBECTHOI U IIPEACTABASIAA COOOIT 3A0YIIOTpebAeH e IIpaBaMir’ >’

21 Manufacturer v. Supplier, 6: liquidation, Oberlandesgericht [OLG] Munich, Germany, 15 March 2006, 34 Sch
06/05.

Y DMT S.A. v. Chaozhou City Huayi Packing Materials Co,, Ltd. Chaoan County Huaye Packing Materials Co.,
Ltd., Supreme People’s Court, China, 12 October 2010, [2010] Min Si Ta Zi No. SI.

9 Conceria G. De Maio ¢& F. snc v. EMAG AG, Court of Cassation, Italy, 20 January 1995, XXI Y.B. CoM. ARB.
602 (1996)

19China Nanhai Oil Joint Service Corporation Shenzen Branch v. Gee Tai Holdings Co. Ltd., High Court, Supreme
Court of Hong Kong, Hong Kong, 13 July 1994, 1992 No. MP 2411. Cwm. rakxe X AG v. Y AS, Federal Tribunal,
Switzerland, 4 October 2010, 4A 124/2010, XXXVI Y.B. Com. ArB. 340 (2011).

920Chrome Resources S.A. v. Léopard Lazarus Ltd., Federal Tribunal, Switzerland, 8 February 1978, XI Y.B. Com.
ARB. 538 (1986).



228  Pykosoocmeo no Kongenyuu o npusnanuu u npueoenuy 8 UCnOIHenue UHOCIPAHHbIX apoumpasicblx pewienull

Cyapt B Aurann®', Tepmanun’, I'penun® n Coepnsennsix Illrarax’™* Tamoxe
OTKAOHSIAU 3aSIBACHUSI CTOPOH O AKOOBIX HECOOTBETCTBHSIX B apOUTPAXHOM IIPO-
ecce Ha GoAee IO3AHEM ITaIle, ECAH Y 9TOM CTOPOHBI 6bIAA BO3MOXKHOCTD BBICKA-
3aTh OTOBOPKY CBOEBPEMEHHO B XOAe APOUTPAXHOIO Pa3bHpPaTeAbCTBA.

SS.  AHaAOrMYHBIE PE3YABTATHI OBIAU AOCTHTHYTHI IIO A€AAM, KOTAQ CTOPOHA, BO3-
Pa’KaBIIAs IPOTHB IPHBEACHHS B HCIIOAHEHMe, YTBEPXKAAAA, YTO apOHTPaXKHBIH
nporecc ObIA HApyIIeH, HO IPH TOM He NPHHSAA yYacTHs B PasOMpaTeAbCTBe.
B coem pemennu 1995 ropa cHHramypckui Cyp IOCTAaHOBHA IO OAHOMY AEAY, B
PaMKax KOTOPOTO OAHA M3 CTOPOH HAMEPEeHHO He IPHHSIAAQ YYACTHS B ApOUTPaXKHOM
PasOHpaTeAbCTBe, YTO OHA OTKA3aAACh OT CBOUX IPAB KPUTUKOBATb MOPSIAOK Opra-
HU3ALMU apOUTPKHOTO pasbupareabcrBa’. AHAAOTMYHBIM OOpasOM, OAMH
AHTAMICKHI CYA IIOCTAHOBHA, YTO, "BBHAY TOTO YTO IIPOAABIIBI PEIIMAH He IPHHH-
MaTh Y4aCTHs B PAa3OUpPaTeAbCTBE, HEBO3MOXHO YTBEPXKAATD, UTO AI0OOE HeCoOAI0-
AEHMe COTAANIEHHS CTOPOH B OTHONIEHMH MECTa Pa30HpaTeAbCTBA MMEAO KaKue-
AMOO HEraTUBHBIE MOCAEACTBUSI AASL TaKO¥ CTOpPOHBI'?’. OAMH IepMaHCKHIl CyA
TalOKe CUeA, YTO yYacTHe OAHOM M3 CTOPOH B apOHTPasKHOM pa3OHpaTeAbCTBe U
He3asIBA€HHE IIPH 9TOM KAKUX-AHOO BO3PAXKEHHI MOXKET CUMTAThCS IOAPA3yMeBae-

MBIM COTAACHEM C IIpOLIE€CCYaAbPHBIMH IIpaBHAAMH, IIPHMEHEHHDBIMH TpeTefICKI/IM

cyaom™’.

921China Agrobusiness Development Corporation v. Balli Trading, High Court of Justice, Queen’s Bench Division,
England and Wales, 20 January 1997, XXIV Y.B. Com. Ars. 732 (1999).

92 Manufacturer v. Exclusive distributor, Oberlandesgericht [OLG] Schleswig, Germany, 24 June 1999, 16 SchH
01/99.

923Greek Company v. FR German Company, Court of Appeal of Athens, Greece, 4458, 1984, XIV Y.B. Com.
ARB. 638 (1989).

924Shaheen Natural Resources Company Inc. v. Société Nationale pour la Recherche, la Production and others, Court
of Appeals, Second Circuit, United States of America, 15 November 1983, 733 E. Supp. 2d 260, X Y.B. Com.
ARB. 540 (198S); Imperial Ethiopian Government v. Baruch Foster Corporation, Court of Appeals, Fifth Circuit,
United States of America, 19 July 1976, 535 F.2d 334, I1 Y.B. Com. Ars. 251 (1977); Karaha Bodas Co. (Cayman
Islands) v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia), Court of Appeals, Fifth Circuit,
United States of America, 23 March 2004, 02-20042, 03-20602.

92Hainan Machinery Import and Export Corporation v. Donald & McArthy Pte Ltd, High Court, Singapore,
29 September 1995, 1056 of 1994, XXII Y.B. Com. Ars. 771 (1997).

926Tongyutm International Trading Group v. Uni-Clam Limited, High Court of Justice, England and Wales,
19 January 2001, 2000 Folio No 1143.

92 Manufacturer v. Supplier, e: liquidation, Oberlandesgericht [OLG] Munich, Germany, 15 March 2006, 34 Sch
06/0S.
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1. B mpusHaHWM U HPHUBEACHHM B HCIIOAHEHHE apOUTPAXHOIO pelIeHHs
MOXeT OBITH OTKA3aHO IO IPOCkbe TOH CTOPOHBI, HPOTHB KOTOPOH OHO
HAITPAaBAEHO, TOABKO €CAM 9T CTOPOHA IPEACTABUT KOMIIETEHTHOM BAACTH ITO
MECTY, TA€ UCIIPANINBAeTCs IPU3HAHME U IIPUBEACHHE B HCIIOAHEHHE, AOKa3a-
TeAbCTBA TOTO, YTO:

[...]

e) pemeHne enme HE CTAaAO0 OKOHYATEADPHBIM AASL CTOPOH HMAN 6bIAO OTMeE-
HEHO HMAM IIPHMOCTAHOBA€HO HMCIIOAHEHHEM KOMITETEHTHOM BAACTBIO CTpaHbl,
TA€ OHO 66100 BbBIHECEHO, MAM CTPAHDI, 3aKOH KOTOPOI;I TIIpUMEHAETCS.

MoarotroButenbHblie MaTepuasbl

ITodz0mosumenstivie mamepuarvt o ctatbe V (1)(e), mpumnsroit 8 1958 roay, coaep-
JKATCSI B CAEAYIOIIMX AOKYMEHTAX:

ITpoexm KoHeeHyuu 0 NpUSHAHUU U NPpUBEOEHUL 6 UCNOAHEHUE UHOCMPAHHBIX ApOU-
MPAXCHbIX peleHuti U 3amewanus npasumervbcms U OpeaHu3ayuii:

o Aoxaap Komurera mo MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
uuit: E/2704 u Tlpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
HPABUTEABCTB U OPTaHHU3AIMIL, KACAIOIIMECS IPOEKTa KOHBEHIJUH O MpPH3HA-
HHH U NPHBEACHUU B MCTIOAHEHHE MHOCTPAHHBIX apOUTPaXKHBIX PelleHHil):
E/2822, Annexes LII; E/2822/Add2; E/2822/Add.5; E/CONE26/3/
Add.1.

« Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AeATeAPHOCTb MeKIIPABUTEAbCTBEHHBIX U HeTIPaBH-
TEABCTBEHHBIX OPTraHH3aLHI B 0OAACTH MEXAYHAPOAHOIO TOProOBOrO apOu-
Tpaka: CBOAHBII AOKAap [enepaabnoro cexperaps): E/CONF.26/4.
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Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amesanus, kaca-
IOIHeCs] MIPOeKTd KOHBEHLUM O IPH3HAHUM M IPUBEACHHU B HCIIOAHEHIe
MHOCTPAHHBIX apOUTPA’KHBIX PelleHuit: 3armucka [eHepaAbHOTO cekperaps):
E/CONF.26/2.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcoynapoonomy xommepte-
cKoMy apbumpaxicy:

IonpaBku K MPOEKTY KOHBEHLWUH, IIPEACTABACHHbIE IPABUTEAbCTBEHHBIMU
aeaerarmmamu: E/CONFE.26/L.8; E/CONF.26/L.15; E/CONE26/L.15/
Rev.l; E/CONE26/L.16; E/CONF26/L.17; E/CONF.26/L.24;
E/CONEF.26/1L.30; E/CONF.26/L.34; E/CONEFE.26/L.3S.

Cpasrenue npoekTos, oTHOcAImMxcs K cTaTbam III, IV u V mpoexTa xoHBeH-
uuu: E/CONFE.26/1L.33/Rev.1.

AaAbHefIHII/Ie IIONPABKU K ITPOEKTY KOHBEHIMH, IIPEACTABACHHDIE ITPABUTEAD-

crBenHbiMu peaeranmavu: E/CONFE.26/1.39; E/CONF.26/L.40.

Texcr crateit I1I, IV u V npoexra KoHBeHINH, IpeAAOKeHHbI Paboueit rpyr-
noit III: E/CONF.26/L.43.

Tekcr crareit, npunstsiii Kondepennumeit: E/CONFE.26/L.48.

Texcr KoHBeHLIMM O PUBHAHUY U IPUBEACHUH B UCIIOAHEHNE HHOCTPAHHbIX
apOUTPaKHBIX PELICHH, IPUHATHIA, B Ka4eCTBE IIPEABAPUTEABHOIO, PEAAK-
nuonabpM komureroM: E/CONE.26/L.61; E/CONF.26/8.

Hosorit Texcr crareit I (3) u'V (1) (a), (b) u (), npunsrsrit Kondepenuueit
Ha ee 23-M 3acepanun: E/CONF.26/L.63.

3aKAIOUHTEAbHBIH aKT U KOHBEHIIHS O IPU3HAHUH U [IPHBEACHUH B UCIIOAHE-
HYle MHOCTPaHHBIX apbOurpaxusix pemenuit: E/CONF.26/8/Rev.1.

Kpamxue omuemuo.:

Summary Records of the Eleventh, Twelfth, Thirteenth, Fourteenth,
Seventeenth, Twenty-Third and Twenty-Fourth Meetings of the United
Nations Conference on International Commercial Arbitration (Kparkue
oT4eTl 00 OAMHHAALIATOM, ABEHAALIATOM, TPHHAALIATOM, YETHIPHAALIATOM,
CEMHAAL]ATOM, ABAALIATh TPETheM M ABAALIATH YeTBepTOM 3acepaHmsix Koxde-
penrmu Opranusanuu O6besnHeHHbIx Harpuit mo MexAyHapOAHOMY TOpro-
Bomy apburpaxy): E/CONFE.26/SR.11; E/CONF.26/SR.12; E/CONE.26/
SR.13; E/CONE26/SR.14; E/CONF.26/SR.17; E/CONE.26/SR.23;
E/CONF.26/SR.24.

Summary Records of the Fifth, and Sixth Meetings of the Committee on
Enforcement of International Arbitral Awards (Kparkue ordersr o
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4eTBEPTOM, ILITOM U LIECTOM 3acepaHmsix KoMuTeTa 10 HCIIOAHEHHIO MEXAY-
HAapOAHBIX apbuTpaxHbix pemenuit): E/AC.42/SR.S; E/AC.42/SR.6.

Komumem no ucnosnenuro mexdyHapooHvix apoumpancHvlx peuseHui:

« Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (HpI/IBeAeHI/Ie B HCIIOAHEHHE HHO-
CTPaHHBIX apPOUTPAKHBIX PELICHHUI: 3asiBAeHHE MeXAYHApPOAHON TOProBOM
MAAaThl — HENPAaBUTEAbCTBEHHOM OpPraHU3aIlMH, UMEOIeN KOHCYABTaTHBHbIN

craryc kareropuu A): E/C.2/373.

o TloAyyeHHbIe OT IPABUTEABCTB OT3BIBBI HA IIPOEKT KOHBEHIUH 00 HCIIOAHe-
HUM MeXAYHAPOAHBIX apOuTpaxHsix pemenuii: E/AC.42/1.

« Aoxaap Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOUTPAKHBIX pele-
uuit: E/AC.42/4.

(Aoxymentsr umerorcs B MnTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtvie mamepuaisi, NpeLieAeHTHOe NPaBo M 6GubAMOrpadmueckue
CCBIAKH cM. Takxke B VHTepHeTe no appecy: http://newyorkconvention1958.org)

BBepeHue

1. Cratbsa V (1)(e) mosBoAsleT HAIMOHAABHBIM CYAQM OTKA3bIBATb B MPUSHAHUU
UAY [IPUBEACHUN B UCIIOAHEHHE apOUTPAXKHOIO PelleHNs, eCAU CTOPOHA, BO3PaXKa-
I0Ijasi TIPOTHUB TIPUBEACHHS B UCIIOAHEHHeE, AOKAXKET, YTO AAHHOE pelleHwue i) elre
He craro okonuarespHsM ("binding") aast cTopon mam ii) 6b1A0 OTMeHEHO AHM6O
npuocranoBaeno. Kpome Toro, cratbst V (1)(e) Tpebyer, uTo6sr apburpaxksHoe
pelieHre GBIAO OTMEHEHO MAM IIPHOCTAHOBAEHO IO ITOCTAHOBACHHIO KOMIIETEHT-
HOM BAACTH CTpPaHbl, TA€ OHO OBIAO BBIHECEHO, MAU CTPAHbBI, 3aKOH KOTOpPOIL
[PUMEeHAETCS.

2. B coorsercrum c JKeneBckoit koHBeHIeH 1927 ropa cTopoHa, HCIpaIIyBa-
IOIIas IPUBEAECHHUE B MCIIOAHEHNE HAY IIPU3HAHIE APOUTPAXKHOTO PelIeHHs, AOAKHA
OblAQ TIOMHMO COOAIOAEHIS IIPOYUX YCAOBHI AOKA3aTh, YTO 3TO peIleHHe CTAAO
"oxomuareabnbiM” ("final") B crpane, B kKoTOpOIt OHO 65140 BbIHECEHO. B JKenesckoit
KOHBeHIMM 1927 ropa yKasaHo, 4TO apOUTPaKHOe pelleHMe He OyAeT CUMTAThCS
OKOHYATEABHBIM, €CAM OHO BCe ellje MOXeT "ObITb IIpeAMeTOM opposition, appeal
MAM pourvoi en cassation’ (ONpOTECTOBBIBAaHMS, alleAASILIUM MAHM KACCALJHOHHOMN
KaA06bI) MAM "ecAM GYAET AOKA3aHO, YTO BOIPOC O ACHCTBHTEABHOCTH pelIeHHs

SIBASIETCSI IIPEAMETOM CyAebHOro pasbupareancrsa™®?. Ha mpakrike OKOHYAaTeAb-

928Cm. crarbio 1 (d ) JKeneBckon kouBeHuuu 1927 roaa.
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HOCTb apOUTPAKHOTO PELIEH s MOIAA OBITb YCTAHOBAEHA TOABKO IIyTeM IIOAYYEHHS
paspelleHus Ha MpHBEACHVE B HCIIOAHEHME B CYAAQX CTPAHBI MeCTa HAXOXKACHHS
apOUTPaXKHOTO Pa3OHpPaTeAbCTBA. DTO IIOAOXKEHHE OOSI3BIBAAO CTOPOHY, MCIIPAIIH-
BAIOLIYIO IIPUBEACHUE B HCIIOAHEHHE, GAKTHIECKU [IOAYYaTh ABA PEIIEeHHs O paspe-
IIeHNU HA TIPUBEACHHE B MCIIOAHEHHE, T. €. OAHO B CTPAHe, TA€ 3TO apOUTpasKHOe
pelireHe GbIAO BBIHECEHO, i APYTO€ — B MECTe IIPUBEACHIS B ICIIOAHEHHE, YTO OBIAO
COIPSDKEHO C yBEAUIEHHEM U3AEPIKEK U 3aTsrUBaHueM mporeaypsr”. Kpome Toro,
TpebOBaHUe 06 OKOHYATEABHOCTH APOUTPAKHOTO PelIeH s B CTPaHe, TA€ OHO OBIAO
BbIHECEHO, 3HAYMTEABHO O0AEIrYaA0 AI0OOM U3 CTOPOH BO3MOXKHOCTD 3aTPYAHSTH
HAM 3aTSTUBATh IPUBEACHHE B HCIIOAHEHHE ITOCPEACTBOM IIPOCTOTO BO3OYXKAEHHS
IPOLjeAyPBI OIPOTECTOBAHMS ACFICTBUTEABHOCTH apOUTPAXKHOTO PEIIeHHs B CYAAX
CTpaHbl, IA€ OHO ObIAO BhIHECEHO™.

3. Crarpsa V (1)(e) Hpto-Vlopkckoit KOHBEHIIMH COCTABASIAACH B LIEASX HCIIPaBAe-
HHSL 9THX HEAOCTATKOB. Paspaborumku Hpro-Iopkckoit KOHBEHIMM OTKA3aAUChH OT
TpeGOBaHMSI OKOHYATEABHOCTH APOUTPAXKHOIO peIleHMs, TeM CaMbIM IIOAOXUB
KOHEI| MEXaHM3MY [TOAYYeHHUsl ABOMHOTO pa3pelieHus Ha IPUBEAEHNE B UCIIOAHEeHHe
U OAHOBPEMEHHO IIPEAYCMOTPEB, YTO HEOKOHYATEAbHBI XapaKTep apOUTPasKHOTO
pelleHus, TeM He MeHee, MOXKeT SBAAThCS AHCTBUTEAbHbIM OCHOBAaHHMEM AASL OTKa3a
B IPHM3HAHWUM M IpuBeAeHHU B ucroaHenue”'. Ilpeaceparear Paboueit rpymmsi,
KOTOpOi1 6b1A0 TIOpy4eHo paspaborars crarbio V (1)(e), pasbscHua aT0 pemeHue
caepytomum obpasom: "Tekcr mynkra 1 (e) [crarbu V] 6bia cocTaBaeH ¢ 1eabio
obecreueHns mpreMaeMoCTH KOHBEHIIN AASI T€X TOCYAQPCTB, KOTOPbIE CYUTAIOT,
9TO apOUTPAKHOE pelleHIe MOXKET IPUBOAUTHCS B HCIIOAHEHHE TOABKO B TOM CAY-
4ae, eCAM OHO YAOBAETBOPSIET ONIPeAeACHHBIM pOPMAABHBIM TPeOOBAHMSIM, KOTOpPbIE
caMH IO cebe AEAAIOT 3TO APOMTPAXKHOE pellleHHe O00S3aTEABHBIM AASl CTOPOH.
Pabouas rpymma cOraacHAACh € TeM, YTO apOUTPaXKHOe pelleHre He AOAKHO IIPHU-
BOAUTBCS B HCIIOAHEHME, €CAU B COOTBETCTBUM C IIPUMEHHMMBIM apOUTPaKHBIM
PeraaMeHTOM apOUTpaXKHOe pelleHHe BCe elje MOXKeT ObITh peAMeTOM 06kaAoBa-
HUSl, YTO MOXET IPUBECTU K IPHOCTAHOBAGHHUIO €rO AEHCTBHUS, OAHAKO B TO Xe
BpeMsi COYAQ, YTO OyAeT HepeaANCTHIHBIM OTKAAABIBATD IIPUBEACHNHE B HCIIOAHEHHE

929Cum. ITodzomosumenvtvie mamepuaro, Comments on Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, E/CONF.26/SR.11, pp. 5-6. Cm. Taksxe ALBERT JAN VAN DEN BERG, THE NEW YORK
ARBITRATION CONVENTION OF 1958: TowARDS A UNIFORM JUDICIAL INTERPRETATION 333 (1981); FoucH-
ARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 971, para. 1677 (E. Gaillard,
J. Savage eds., 1999); Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEw YORK CONVENTION 301, 302, 304 (H. Kronke,
P. Nacimiento et al. eds., 2010); Christoph Liebscher, Article V (1)(e), B: NEw YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 356,
356, paras. 353-56 (R. Wolff ed., 2012).

230 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowARDS A UNIFORM
JupiciAL INTERPRETATION 333 (1981).

%1Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
A GLoBAL COMMENTARY ON THE NEW YORK CONVENTION 301, 306-07 (H. Kronke, P. Nacimiento et al. eds.,
2010); ICCA’'s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
Jupges 110 (P. Sanders ed., 2011).
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apOUTPAKHOIO pelleHUs AO MCTEYEHHS BCEX NPEAYCMOTPEHHBIX CPOKOB MCKOBOM
AAQBHOCTH MAU AO HCYEPIIAHUS BCEX BO3BMOXKHbIX CPEACTB [IPABOBO 3aIUTHI, BKAIO-
Yas Te€ M3 HUX, KOTOpre 06bI‘lHO HE HPI/IBOA}IT K HPI/IOCTaHOBAeHI/IIO AeﬁCTBI/IH
apOUTPAXKHOIO pelLIeHNs, U A0 IIPUOOPETe s ApOUTPAXKHBIM pelleHneM "OKOHYa-
TeabHOTO Xapakrepa’ ("final")"2

4. Cyabl pasAMYHBIX CTPaH HEU3MEHHO CCBIAAAMCH HA OTMeHY ABOMHOTO paspelire-
HUS Ha TIPHBEACHUE B MCIIOAHEHHE apOUTPAKHOIO PelleHus B Ka4eCTBE OAHOIO U3
OCHOBHbIX HOBOBBepeHuit B Hpto-llopkckoit kousenruu. Hanpumep, anrauitckuit
Boicokuii cyp oTMeTHA, 9TO "06IIenpU3HAHHbIM SBASIETCS TO, 4TO Ieab Horo-Mopk-
CKOI1 KOHBEHIIUH 3aKAIOYAAACh B YIIPOIIEHUU IIOPSIAKA [IPUBEACHUS B UCIIOAHEHME
apOUTPaXKHOIO pelLIeHNs], BBIHECEHHOIO COrAacHO KOHBeHLuH, U, B YaCTHOCTH, B
YIIPasAHEHHH CyIeCTBOBABIIEH paHee HEOOXOAMMOCTHU B IIOAYYEHHH ABOMHOTO pas-
pelleHus Ha IPUBEACHHE B MCIIOAHEHUE, T. €. HEOOXOAMMOCTH CHAYaAd AOKA3aTh —
AASL TOTO YTOGBI apOUTPAXKHOE PelleHHe, IPUHITOe COraacHo KoHBeHLuH, MOTAO
OBITH [IPUBEACHO B UCIIOAHEHHE B AIOOOM APYIOil CTpaHe, — YTO OHO CTAAO UCIIOA-
HUMbIM B TO CTpaHe, 3aKOH KOTOPOU peryAupyeT apourpax [ ...]""**. AHarormassmvM
obpazom, mBeriapckuit GepeparbHBII Cyp cuea, uT0 "aBTOpsl KoHBeHIMN sxeraAn
HCKAIOYHTD COOAIOACHHE TPeGOBAHNUS O MOAYYEHHH paspelleHns] Ha IPHBEACHUE B
HCIIOAHEHHUE B CTPaHe, B KOTOPOU GbIAO BHIHECEHO apOUTPAKHOE pelleHNUe, a TAKKe
AIOGble APYTHE IIPOLIEAYPBI AASL IOATBEPIKAEHHS TOTO, YTO 9TO apOUTPAXKHOE pelle-
HHUE MOXeT ObITb IPHBEACHO B HCIIOAHEHHe B 3Toi crpaHe [...]"**. Cyapl MHOIHX
APYTHX CTPaH aHAAOTUYHBIM 0OPa3OM IIOATBEPAMAM 3TOT HPHUHIAI .

932[Todzomosumenrsivie mamepuaan, Comments on Draft Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, E/CONF.26/SR.17, p. 3.

93 Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and Wales, 27 July
2011, 2010 Folio 1539.

234Y v. X, Swiss Federal Tribunal, Switzerland, 3 January 2006, SP.292/200S.

935Cm., nanpumep, SPP (Middle East) Ltd. v. The Arab Republic of Egypt, President of the District Court of
Amsterdam, Netherlands, 12 July 1984, X Y.B. Com. ArB. (1985) (3astBaenue o ToM, 4T0 «paspaboruuxu Kon-
BeHuuy BoI6paan caoso "binding" ("oxoHuaTeabHOe") B IeASX yIIPasAHEHHS TPeGOBAHKS O ABOMHOM Pa3pelieHuH,
KoTOpoe BhiTekaro 13 caosa 'final" ("oxonuareapnoe") B JKenesckoit xousennuu 1927 roaa»); German (FR.)
party v. Dutch party, President of Rechtbank, The Hague, Netherlands, 26 April 1973, IV Y.B. Com. ARrs. 305
(1979) (sastBaenme o TOM, 4TO "BaKHBIM yAyumeHHeM B JKeHeBCKOfl KOHBEHIHMH O IPUBEACHHH B HCIIOAHEHHE
MHOCTPAHHBIX ApOUTPAKHBIX penreHuit 1927 ropa sSBASETCS yIpasAHEHHe ABOMHOTO Pa3pelleHHs HA MPHUBEACHHE
B ucrioanenue"); Joseph Miiller AG v. Bergesen und Obergericht (1L Zivilkammer) des Kantons Ziirich, Court of First
Instance, Switzerland, 26 February 1982 (MHeHHe 0 TOM, 9TO "IIeAb Hbm—I;Iochxoﬁ KOHBEHITUHU 3aKAIOYAETCS B
usbesxxanun AsoitHoro paspemenus’); Company X SA v. Y Federation, Swiss Federal Tribunal, Switzerland,
9 December 2008, 4A_403/2008 (muenue o Tom, uro «Hpio-TIopKckas KOHBEHIUSA IPU3BaHA YCTPAHUTD "ABOMHOE
paspelleHye Ha IpUBeAeHUE B HcTOAHeHHe' > ). Cu. Tawke Palm and Vegetable Oils SDN. BHD. v. Algemene Olie-
handel International B.V,, President of Rechtbank, Court of First Instance of Utrecht, Netherlands, 22 November
1984, XI Y.B. Com. ArB. (1986) (pemenue o ToM, 4TO "C y4eTOM 3aKOHOAATeAbHOH HMcTopun KoHBeHumu
IOCA@AHSIS TIOAPA3yMEBAET, YTO AASL IIOAYYEHHUs PaspelleHus Ha IPUBEACHUE B UCIIOAHEHHE 32 PyOexoM, T. e. B
Hupepaanpax, He Tpefyercsl IOAyYeHUs OKOHYATEABHOLO AHAAOTMMHOIO pPAaspelICHMs B CTpaHe BbIHECEHHS
apburpaxHoro pemenus, T. e. B Auraun”); Court of Appeal of the Republic and Canton of Ticino, Switzerland,
22 August 2012, 14.2012.102; Obergericht des Kantons Ziirich, Switzerland, 8 December 1980, IL.ZK.Nr. 8 A/80
(sasaenme o ToM, uro «Hpio-FIOpKCKas KOHBEHIMS HANpPaBAEHA HA YCTpaHEHHe HEOGXOAUMOCTH MOAYYATh
"ABOIHOE paspeinenue’> ).
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AHanus

A. "OkoHuatenbHbin" ("binding") xapakTep
apOUTPaXKHOro pelleHus

a. Koeda apbumpaxHoe pelweHue CmMaHoBUMCS OKOHYAMeNbHbIM?

S. Bompoc o TOoM, KOrsa apOUTpakKHOe pelleHHe CTAHOBHUTCS OKOHYATEABHbIM,
BBI3BAA PSA AMCKYCCHH CPEAU YAEHOB Pa6oueit TPyTIIBL, KOTOPOM 6b1Aa opy4YeHa
paspaborka crarsu V (1)(e). Tlo mMuenmio HEKOTOPbIX AEAEraTOB, OKOHYATEAbHbIH
XapakKTep AOAKEH O3HAYaTh, YTO ApOUTPAXKHOE pelleHre OOAbIe He SIBASETCS IIPeA-
MEeTOM IIPUMeHEHHs] OOBIMHBIX CPEACTB IIPABOBOI 3ALIUTHI B OTAUYME OT Ype3BblYaii-
HBIX CPEACTB IIPABOBOM 3amuThr . DTO pasAndme, KOTOPOe He NPOBOAMTCS B PsiAe
[IPABOBBIX CUCTEM, B KOHEYHOM cueTe He ObIAO coxpaHeHo. Paspaborunku Konsen-
UM OPHHSAAM pelleHHe HE AABaTb B CaMOM Kouseniuu OIpEAEAEHUS] TePMHUHA
"oxoruareasHoe” ("binding"), ocTaBUB Ha ycMOTpeHHe CYAOB OIpeAeACHNUE YCAOBHIA,
B COOTBETCTBUH C KOTOPHIMU apOUTPKHOE PelIeHHe CAEAYeT CIUTATb TAKOBBIM.

6. Hexoropsie CyaBl OLIeHUBAAU OKOHYATEABHbIN XapaKTep apOUTPaKHOTO pelre-
HUS IOCPEACTBOM CCBIAKM Ha 3aKOHOAAT@ABCTBO CTPaHBI, B KOTOPOM 3TO pelieHHe
°¥7. Hanpumep, B TOM CAydYae, KOTAQ CTOPOHA BBICTYIIAeT IPOTHUB
IPHUBEAEHIS B CIIOAHEHHe HA OCHOBAHUH TOTO, YTO apOUTPaXKHOE pellleHHe He ObIA0
AOAXKHBIM 0OPa30M AOBEAEHO AO €€ CBEAEHIS U, CAEAOBATEABHO, IIPEAIIOAOKHTEABHO
He SIBASIETCSI OKOHYATEABHDIM, OAHH U3 MIBEHIIAPCKIX CYAOB IIOCTAHOBHA, YTO "BOIIPOC

6BIAO BBIHECEHO

0 TOM, CTaAO 6bI APOUTPAKHOE pelleHne OKOHYATEABHBIM AAsL CTOPOH, HAIIPUMED B
pe3yAbrare IepeAaur YCTHOTO COOOIIEHNs], IMCbMEHHOTO 3asIBACHHS HAM COObIIe-
HUSL CTOPOHAM MAU HCTEYEHHUS! IIPEAEABHOTO CPOKA IIPMMEHEHHUS IIPABOBBIX CPEACTB
[065xaA0BaHUSA], PeryAUpyeTCs. B IIePBYI0 OYepeAb 3aKOHOAATEABCTBOM, NIPUMEHH-
MbIM K apburpaxy”. B aTOM Aeae CyA CUeA, 9TO CTOpOHA, BBICTYIAIOLAsl IPOTHB
[PUBEACHUS B HCIIOAHEHHE, He IPEACTABHAA AOKA3ATEABCTB TOT'O, YTO [IPEAIIOAATAE-
Mble TPYAHOCTH, CBSI3aHHbIE C BPYYeHHEeM apOUTPAKHOIO pelleHus], IPUBEAR K TOMY,
9TO 3TO pellleHne He CTAAO OKOHYATEABHBIM COTAAQCHO IIBEHIJAPCKOMY 3aKOHOAATEAD-
CTBY, ¥ IIO9TOMY IIPOChba 3TOI CTOPOHBI 06 OTKa3e B IPUBEACHHH B HCIIOAHEHHE
6piaa oTkaoHeHa™ . B aeae Compagnie de Saint-Gobain—Pont-d-Mousson, B KoTOpom

936[Todeomosumenrvivie mamepuaan, Comments on Draft Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, E/CONFE.26/SR.11-14, SR17. Cm. Taxoke ALBERT JAN VAN DEN BERG, THE NEwW YORK
ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 334-36 (1981).

%70Onucanne AQHHOTO TOAXOAA ¢M. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL
ARBITRATION 974-75, paras. 1681-83 (E. Gaillard, J. Savage eds., 1999); Nadia Darwazeh, Article V (1)(e), 5:
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW
York CONVENTION 301, 312-13 (H. Kronke, P. Nacimiento et al. eds., 2010).

938Ttalian Party v. Swiss Company, Court of First Instance, Ziirich, Switzerland, 14 February 2003, XXIX Y.B.
Com. Ars. (2004).
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CTOpOHa, BBICTYIIABIIAS IIPOTUB [IPUBEACHNSI B HCIIOAHEHHE, YTBEPXKAAAQ, YTO apbu-
TPa)XHOE pellleHHe He CTAAO OKOHYATEABHBIM AASL CTOPOH B CTPaHE MEeCTOHAXOXKAE-
HUsL apOUTpaxka, ANMEAASIMOHHBIA Cyp [laprka OTMETHA, YTO caMH CYABl MeCTa
apOUTPKHOrO Pa3sOGHpPATEeAbCTBA, 2 MMEHHO MHAMFCKHE CYABI, 3asBHAU O TOM, 4TO
apOUTpaKHOE pellleHre HBIA0 OKOHYATEABHDBIM, H Ha 9TOM OCHOBAHUU YAOBAETBOPHA
npocsby o npusepennu B ucnosHenue’™. Cyapl B Tepmannn®, Uraann®', Coepn-
senupix IlTrarax’* u [lseitapun’ aHaAOrMYHBIM 06PA30M CCHIAAAUCH HA 3aKOH TOM
CTpaHBI, TA€ UMEA MeCTO apOUTpax, B Ka4eCTBE 3aKOHA, IIPHIMEHIMOIO K OIPEAEAe-
HHIO OKOHYATEABHOT'O XapaKTepa apOUTPaXKHOTO PelIeHHUsL.

7. B cOOTBeTCTBUM CO BTOPBIM IIOAXOAOM, HHOTAQ MIMEHYEMBIM "aBTOHOMHBIM IIOA-
X0AOM", CYABI OIIHPAAUCH Ha COOCTBEHHOe TOAKOBAaHHE TOTO, KaKoe apOHTpakHOe
pemenne coraacHo cratbe V (1)(e) caeayeT cuurarh okoHYaTeAbHbIM. B GoabmmH-
CTBE CAYYaeB CYADBI, PyKOBOACTBYIOIIUECS TAKUM IIOAXOAOM, BBIHOCHAM IIOCTAaHOBAE-
HUSL O TOM, YTO apOUTPaXKHOE pelleHre CIUTAETCSI OKOHIATEABHBIM, €CAU OHO GoAee
He SIBASIETCSI IIPEAMETOM HCITIOAb30BAHMS OOBIYHBIX CPEACTB 00XKAAOBAHMS, A UMEHHO
TeX CPEACTB, IIPU IOMOIIM KOTOPBIX IIePeCMATPUBAETCS CYIECTBO apOHTPaXKHOTO
pelleHns, AaXe eCAM BCe elleé COXPAHSETCS BO3MOXXHOCTb MCIIOAb30BAHUS IPE3BbI-
YafHBIX CPEACTB O0XKAAOBAHMS, BKAIOYAS XOAATANCTBA 00 OTMeHe apOUTPaKHOrO
pewenus’. Hanpumep, mseitnapckuit PepeparbHblil Cys MOCTaHOBHA, YTO HHO-
CTpaHHBIe apPOUTPAXKHbIE PELIeHIS SBASIIOTCS OKOHYATEABHBIMU AASI CTOPOH COTAAQCHO

93 Compagnie de Saint-Gobain—Pont-a-Mousson v. The Fertilizer Corporation of India Limited, Paris Court of
Appeal, France, 10 May 1971.

4°Oberlandesgericht [OLG] Diisseldorf, Germany, 19 January 2008, 1-26 Sch $/03 (oTkaomenne npocs6si o
HPI/I3H3HI/IP[ ap6P[Tpa)KHOr0 pe]_ﬂeHI/Iﬂ Ha TOM OCHOBAaHUH, YTO TPeﬁOBaHHﬂ, yKa3aHHbIe B 3p6I/ITpa)KHOM pe]l[eHI/IP[,
GbIAM 324TeHbl B COOTBETCTBHUM C PYMbIHCKUM 3aKOHOM, KOTOPDIil SBASeTCS| 3aKOHOM MeCTa HaXOXAeHHUs apOuTpa-
xa); Seller v. Buyer, Oberlandesgericht [OLG] Celle, Germany, 6 October 2005, 8 Sch 06/0S (sompoc o ToM,
SIBASETCS AM apOUTPaKHOE pelleHHe OKOHYATEAbHbIM, PElIaeTCs B COOTBETCTBUMM C 3aKOHOM 00 apburpaxe, B
AQHHOM CAydae POCCHIICKAM 3aKOHOAATEAbCTBOM, IIPHYEM B AAHHOM AeAe GBIAO COOAIOAEHO Tpe(GoBaHUe POCCHit-
CKOTO 3aKOHA, COTAACHO KOTOPOMY AAS NPU3HAHMS apOUTPaKHOTO PelleHHs] OKOHYATEABHBIM KAKAAS CTOPOHA
AOAKHA TIOAYYHTD KOIHIO 9TOTO APOUTPAKHOTO PelleHHs, OAIMCAHHOTO apburpamm).

9 Carters (Merchants) Ltd. v. Francesco Ferraro, Corte di Appello di Napoli, Italy, 20 February 1975, IV Y.B.
Com. ARB. (1979) (oTcpiaxa k 3aKOHY, IIPIMEHUMOMY B MeCTe HAXOXAEHIMSI apOUTPaKa, a IMEHHO K AHTAHMICKOMY
3aKOHOAATEABCTBY, AASL BBIHECEHHs! IIOCTAHOBACHHUS 06 OKOHYATEABHOM XapaKTepe apOUTPaKHOTO pelieHHs).

92 Pactrans Air & Sea, Inc. v. China National Chartering Corp, et al., District Court, Northern District of Florida,
United States of America, 29 March 2010, 3:06-cv-369/RS-EMT (BbIHeCeHO MOCTaHOBAEHHE, UTO B TOM CcAydae,
KOTA2 MECTOM HaXOXKAeHUs ap6uTpaxa sBasercs Kurail, ap6uTpaxkHoe peleHye IBASETCS OKOHYATeAbHbIM Ha TOM
OCHOBAHHH, YTO, COTAACHO KHTAlICKOMY 3aKOHY 00 ap6uTpaxe, "FOpUAMYECKHE TIOCAEACTBUS IMCHMA O BbIHECEHHH
ap6UTPAKHOIO peleHNsT HATHHAIOT AeFICTBOBATb C MOMEHTA ero HalCaHus').

9B Denysiana S.A. v. Jassica S.A., Swiss Federal Tribunal, Switzerland, 14 March 1984 (sassaenue mo aeay,
B KOTOPOM MECTOM HAaXOXAeHUs apbuTpaka sBasacsi Ilapuwxk, o ToM, 4T0 "CTOpOHA, BO3paXKaroLast IPOTUB MpH-
BEAEHHSI B UCIIOAHEHHe apOUTPaXKHOTO PEIleHNs, AOAKHA AOKA3aTh, 4TO 3TO APOUTPAKHOE pellleHne BCe elje He
CTaAO OKOHYATEAbHBIM MAH OBIAO OTMEHEHO MAHM MPUOCTAHOBAGHO B COOTBETCTBHH C 3aKOHOM, PEryAHUPYHOIIUM
apburpax”’, a IMEHHO (PAHLY3CKHM 3aKOHOM).

9**Oncanue AQHHOTO BTOpOTo OAX0A2 cM. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMER-
CIAL ARBITRATION 972, para. 1679 (E. Gaillard, J. Savage eds., 1999); Nadia Darwazeh, Article V (1)(e), s:
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW
York CONVENTION 301, 311-312 (H. Kronke, P. Nacimiento et al. eds., 2010); Christoph Liebscher, Article V (1)
(e), B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS
OF 10 JUNE 1958—COMMENTARY 356, 360, paras. 361, 364 (R. Wolff ed., 2012).
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cratbe V (1)(e), koraa oHu "He MOTyT 60Aee 6BITh 06KAAOBAHbI IIPH MOMOIH O6bIY-
HBIX CPeACTB"**. AHAAOIMYHBIM 00PA3OM, IO AEAY, B KOTOPOM MECTOM apOHTpax-
HOTO pasbupareAbcTBa OBIA AOHAOH, OAMH TOAAQHACKHIL CYA IIOCTAQHOBHA, 9TO,
[IOCKOABKY "HHKaKye OOBIYHbIE CPEACTBA O0XKAAOBAHIS He MOT'YT ObITb IPHMEHEHDI
B OTHOLUIEHHH PacCMATPUBAEMOIO APOUTPAXKHOIO pelleHHUst', 9TO pelleHHe "CTaAo
OKOHYATEABHBIM AASL CTOPOH IO cMbIcAy Konserimu"*
MaAH pelleHHs O TOM, YTO apOUTPAXKHOE pelleHHre SBASIeTCS. 'OKOHYATEABHBIM" B TEX

CAy4asiX, KOTAQ OHO "HepecTaeT ObITh IPEAMETOM OOXKAAOBAHUS IIO CyIecTBy Y.

. B T'onkoHre cyabl npuHM-

8. Taxue IIOAXOABI K OLleHKe OKOHYATEABHOT'O XapaKTepa apOUTPasKHOTO pelleHus
He 00513aTeAbHO SIBASIIOTCS B3aMMOUCKAIOYAIOIUMY, & B PSIA€ CAYYaeB CYABI IIPUMe-
HSAAM COYETaHMe TaKUX IOAXOAOB*
TPAXXHOIO pasbupareabcTBa 6b1A ITaprok, mocae 3asBAEHIS O TOM, 9TO apOUTPaKHOE

PpeUIeHHE CACAYET CINTATb OKOHYATEAbHDIM, "ecAau oHO nepecraer ObITH IIpEAMETOM

. Hammpumep, B Aese, B KOTOpOM MecTOM ap6u-

o6xxaroBaHMs O CymecTBy ", Boicokuit cys TOHKOHra pyKOBOACTBOBAACS Kak ap6u-
TPaXHBIM PETAAMEHTOM, TaK M [IOAOKEHMSAMH QPAHIfy3CKOro 3akoHa 06 apburpaske
AASL OTIPEAEACHHSI TOTO, MOXKET AU AAHHOE apOUTPKHOE peleHne ObITh IPEAMETOM
06>xaA0BaHI IO CymiecTBY . B ApYIHX cAyYasx HALOHAABHBIE CYABL BO3AEPIKHU-
BAAKCh OT IPUMEHeHMs TPeGOBaHWI 3aKOHA MECTOHAXOKACHHsS apOUTpaxa B Tex
CAy4asix, KOTAQ 9TH TPe6OBaHNS IPUBOAMAK K PE3YABTATY, IIPOTHBOPEYALIEMY LIEA
Hoto-Vopkckoit KOHBEHIMH, HAPUMep OT MPUMEHeHus TPeGOBaHHS O BbIAAUE
HaLJIOHAABHOTO Pa3pelleHNs Ha [IPUBEACHHE B HCIIOAHEHHE apOGUTPAXKHOTO pelle-
HUS, AAS TOTO YTOOBI OHO CTAAO OKOHYATeAbHBIM >’

94SCompany X SA v. State Y, Swiss Federal Tribunal, Switzerland, 9 December 2008, 4A_403/2008. Cwm. Tarxe
Y v. X, Swiss Federal Tribunal, Switzerland, 3 January 2006, SP.292/2005 (sassaerue o ToM, 4T0 ap6uUTpaKHOe
pelleHre MOKHO CIATATh OKOHYATEAbHbIM coraacHo crarbe V (1) (e), koraa "o6braHoe 065xaroBanue apOUTPAKHOTO
pemtennst 6oaee He sBasercst BosmokubiM'); X v. Y, Swiss Federal Tribunal, Switzerland, 21 February 2005,
SP.353/2004 (3asiBACHHE O TOM, 4TO OKOHYATEABHDII XapaKTep apbUTPaKHOTO PellleH s IPU3HACTCS CPasy MOcAe
TOTO, KaK ap6uTpaKHOe pemmenne cranosutcs 'res judicata 1 He Moxer 60aee 6biTb obsxarosarmbmM'); X v. Y, Cour
de justice de Genéve, 1ére section, Switzerland, 23 September 2004 (pemenne o TOM, 4T0 ap6UTPaKHOE pelleHHe
CTAaHOBHUTCsI OKOHYATEABHBIM CPa3y MOCAE TOTO, KaK 9TO apOUTpakHOe pemeHue mpuobperaer cuay res judicata u
He MOXeT GoAee SBASITbCS TIPEAMETOM 06)XKaAOBAHUS B OGHIYHOM MOPSAKE).

946Palm and Vegetable Oils SDN. BHD. v. Algemene Oliehandel International BV, President of Rechtbank of
Utrecht, Netherlands, 22 November 1984. Cwm. tawke SPP (Middle East) Ltd. v. The Arab Republic of Egypt,
President of the District Court of Amsterdam, Netherlands, 12 July 1984, X Y.B. Com. ARB. (1985) (mocramoBAeHHe
0 TOM, UTO "apOUTPaXKHOE PeleHHe He SBASETCS OKOHYATEABHBIM, €CAH OHO MOXET OBITh IIPEAMETOM 00XKaAOBAHHSI
IO CYIECTBY B CyA€ MAM aIleAASIJHOHHOM TpeTefickoM cype').

9¥Société Nationale d'Opérations Pétroliéres de la Cote d'Ivoire—Holding v. Keen Lloyd Resources Limited, High
Court of the Hong Kong Special Administrative Region, Court of First Instance, Hong Kong, 20 December 2001,
SS of 2011, XXIX Y.B. Com. ARB. (2004). Cm. tawke Diag Human SE v. Czech Republic, High Court, Queen’s
Bench Division, United Kingdom, 22 May 2014 (3assaenue 0 Tom, 4To "ecAr ap6UTpaKHOE peleHHe MOXeT 6bITh
MOABEPTHYTO "06BIMHOMY" 06)KaAOBAHHIO, TO OHO He OyAeT OKOHYaTeAbHBIM" ).

948Cwm. Christoph Liebscher, Article V' (1)(e), B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 356, 362, paras. 364-65
(R. Wolff ed., 2012); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 975,
para. 1683 (E. Gaillard, J. Savage eds., 1999).

9%9Société Nationale d'Opérations Pétroliéres de la Cote d'Ivoire—Holding v. Keen Lloyd Resources Limited, High
Court of the Hong Kong Special Administrative Region, Court of First Instance, Hong Kong, 20 December 2001,
55 of 2011, XXIX Y.B. Com. ARB. (2004).

950Cm. raaBy PyxoBoactsa, nocssmennyio crarbe V (1)(e), mynxr 11.
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9. B coorBercrBuu ¢ aTUMU CYA66HI)IMI/I PpEeHIIEHMSIMU AASL IIEAH OL€HKHM OKOHYa-
TEAbPHOTI'O XapaKTepa ap6HTpa>KHOI‘O pemeHnss COrAacHO KOHBeHLII/II/I HEKOTOpPbIE
KOMMEHTATOPbI IIPOBOAHMAN DPAa3AMYHE MEXAY, C OAHOﬁ CTOPOHBI, IIPHUHIHUIIAMH,
KOTOpBIE CO BCEeMl OYEBHUAHOCTBIO AOAXKHBI TIIPUMEHATHCS COrAACHO KOHBeHIII/II/I, u,
C Apy[‘OfI CTOPOHbI, OCTAaAbHPIMH OCHOBAHHAMH, IIPEAYCMOTPEHHBIMU B 3aKOHE
CTpaHbl BbIHECEHMA ap6I/ITpa>KHOI‘0 penieHns, Ha KOTOpPbI€, BO3MOXKHO, 6YA€T

CCPIAATBCA CTOPOHA, BO3pakalolllasl IIPOTHUB IIPHUBEACHHS B HMCIIOAHEHHE AAHHOTO

apburpaxxHoro pemenus’’.

10. IlepBbiit U3 9TUX IPHHIUIIOB 3AKAKOYAETCS B TOM, YTO OKOHYATEABHBIN XapaK-
Tep apOUTPAXKHOIO PelIeH s He 3aBUCHT OT TOI'0, MOXKHO AU IIPHBECTH B HCIIOAHE-
HHe 9TO apOMTpaKHOe pelleHHe B TOH CTpaHe, A€ OHO OBIAO BBIHECEHO.
HanmoHaAbHbIE CYABI HEOAHOKPATHO HAIIOMHHAAU O TOM, 4TO 9TO TpeboBaHHe OBIAO
6bl PABHOBHAYHO BOCCTAHOBACHHMIO MEXaHHM3Ma ABOMHOIO paspelleHus, U OHH
CHCTEMATHYeCKH OTKAOHSAU AOBOABI, COTAACHO KOTOPBIM apOUTPaKHOE pelleHre
He OyAeT OKOHYATEABHBIM AASL CTOPOH Ha TOM OCHOBAHMHH, YTO OHO He GBIAO IIpH-
BEACHO B HCIIOAHEHHe B MeCTe HAaXOXAeHus apburpaxa. Hampumep, B aeae AB
Gétaverken v. General National Maritime Transport Company (GMTC), Libya and
others Bepxosubsiit cya IlIBeruu mpsiMo 3asiBHA, 9TO, AASL TOTO YTOOBI ApOUTPAKHOE
pelleHne 6b1A0 OKOHYATEABHBIM coraacHo crarbe V (1)(e), cropome, onupatomeiics
Ha 9TO apOUTPaKHOE pelleHue, He 005S3aTeABHO "AOKa3bIBaTh, YTO apOUTPaKHOE

pelIeHne MOXXET 6bITH IIPUBEAEHO B MCIIOAHEHHE COIAACHO MHEHHIO BAACTeN TOM

1952

CTpPaHBI, B KOTOPOH OHO 66100 BbiHECeHO"™2. OAMH HCHAHCKHI CyA aHAAOTHYHBIM

00pa3oM IpsIMO 3asIBUA, YTO 'OKOHYATEABHBIN XapakTep apOUTPaXKHOTO pelIeHHs
HEe MOXET OIPeACAATHCS B 3aBUCUMOCTH OT HAAWYMs PadpelleHus Ha IpUBeAeHHe

€ro B MCIOAHEHHE, BBIAAHHOIO CyAaMH TOCYAQpCTBa, B KOTOPOM OHO 656100

BbIHeceHO0""?,

51Cm. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 976, para. 1684
(E. Gaillard, J. Savage eds., 1999); Christoph Liebscher, Article V (1)(e), B: NEw YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958 —COMMENTARY 356,
360, para. 360 (R. Wolff ed., 2012).

952AB Gotaverken v. General National Maritime Transport Company (GMTC), Libya and others, Supreme Court,
Sweden, 13 August 1979, SO 1462. Cwm. taxxe German (ER.) party v. Dutch party, President of Rechtbank, The
Hague, Netherlands, 26 April 1973, IV Y.B. Com. Ars. 305 (1979).

933 Antilles Cement Corporation v. Transficem, Supreme Court, Civil Chamber, First Section, Spain, 20 July 2004,
XXXI Y.B. Com. ArB. (2006). O6 arom sxe pemenun cm. Tawke Joseph Miiller AG v. Bergesen und Obergericht (1L
Zivilkammer) des Kantons Ziirich, Court of First Instance, Switzerland, 26 February 1982 (sasBaenue o Tom, uro
"Tpe6OBaHNE O MPEACTABACHHH 3asBACHHS O IPUBEACHHH B MCIIOAHEHHE apOUTPaXKHOTO PEINeHUs B CTPAHe, TAE
OHO OBIAO BBIHECEHO, OyAeT MHPSIMO MPOTUBOPEYUTH LiEAU Hb}O-PIOpKCKOf[ KOHBEHIMH, 3aKAIOYAIOLIENCS B
YCTpaHeHHH HeOGXOAMMOCTH TIOAYYEHHsl ABOMHOIO PaspelleHHs Ha IPUBEACHHE B MCIIOAHEHHME apOHTPaKHOIo
pemerns’); Swiss Federal Tribunal, Switzerland, 8 December 2003, 4P.173/2003/ech.; Company X SA v. Y Fed-
eration, Swiss Federal Tribunal, Switzerland, 9 December 2008, 4A_403/2008; X v. Y, Swiss Federal Tribunal,
Switzerland, 21 February 200S, SP.353/2004 (sastBaeHue 0 ToM, 4To "HHOCTpaHHOE apOUTpaKHOe pelleHHe He
06513aTEABHO AOAKHO TOAAEKATH MCIIOAHEHHIO B CTPaHE, TA€ OHO OBIAO BBIHECEHO; OHO AOAKHO GBITH TOABKO
OKOHYATEABHBIM AASL CTOPOH, M €T0 OKOHYATEABHDIN XapaKTep AOAXKEH NPU3HABAThCS CPasdy MOCAE TOTO, KaK 3TO
apburpaxHoe pelnenne npuobperaer cuay res judicata u 60aee He MOXKeT 6bITh 06Kar0BaHO").
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11. BTOpo#l IpHHIMI 3aKAIOYAETCS B TOM, YTO €CAM XOAATAfCTBO 00 OTMeHe
apOUTPAXKHOIO pelIeHHs BCe ellle HAXOAMTCS HA PACCMOTPEHHH B IOCYAAPCTBE
MeCTa HaXOXAEHHs apOUTpaxka, TO 9TO He BA€YeT 32 CO6OIl HEOKOHYATEABHOCTH
9TOro apOUTpaKHOro pemeHus AAs neaein KomseHymn®™*. DTOT mpuHUMI 1OA-
TBEPXKAAETCsl HALMOHAABHBIME CyAaMH, HarpuMmep B Huaepaarpax™s, Tepmanun®™S,
Opannun’™’, Coepnnennpix Ilrarax™®, Coepunennom Kopoaescrse®’

IIseiiapun’®.

u

12. Kpowme TOro, He3aBUCUMO OT HCIIOAB3yeMOTO IIOAXOAQ, CYABI IIPH OIIpPeAeAe-
HUU OKOHYATEABHOTO XapaKTepa apOHTPaXKHOIO pelleHHs YacTO YAEASAH ocoboe
BHUMaHI€e HaMEPEHHUIO CTOPOH, BBITEKAIOL[EMY U3 ApOUTPAKHOTO COTAALICHHUS AU
apourpaxksHoro peraamenta. Hanpumep, Kaccaronnsiit cyp Beabruu sassua, 4ro
OKOHYATEABHBIH XapaKTep apOUTPAXHOTO PeIIeHMs CACAYeT OIPEAEASTh 'TIyTeM

9*FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 976, para. 1684
(E. Gaillard, J. Savage eds., 1999); Christoph Liebscher, Article V (1)(e), B: NEw YORK CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 356,
358, para. 357 (R. Wolff ed., 2012); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION
OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 350 (1981).

935SPP (Middle East) Ltd. v. The Arab Republic of Egypt, President of the District Court of Amsterdam,
Netherlands, 12 July 1984, X Y.B. Com. ArB. (198S5) (mocraHoBAseHue o ToM, 4To "mpocToe BO3GyxKAeHHe
XoparaitcTBa 06 oTMeHe [...] He BAaeder 3a co60il 0653aTeAbHOTO MPHU3HAHKS HEOKOHYATEABHOCTH apOUTPAKHOTO
pemenus').

9Film distributor v. Film producer, Bayerisches Oberstes Landesgericht [BayObLG], Germany, 22 November
2002, 4 Z Sch 13/02 (yaoBaeTBOpeHHe POChEbI 0 IPUBEACHHH B HCIIOAHEHUE APOUTPAXKHOTO PellleH s, HeCMOTPSL
Ha BO30YXAEHHE OTBETYMKOM IIPOLIEAYPbl OTMEHbl B MecTe HAXOXAeHHT apburpaxa); Seller v. Buyer,
Bundesgerichtshof [BGH], III ZB 06/02, Germany, 30 January 2003 (sasBaeHue o TOM, 4To "mpocToil dakT
3aSIBACHIS OTBETYHKA O TOM, YTO OH IIOAQA XOAQTAFICTBO 06 "06KaA0BaHUK" PElIEHUs POCCHIICKOTO apOUTPAsKHOTO
CyAQ, He O3HAYAeT HAAMYFHS OCHOBAHIS AAS OTKa3a coraacHo crarbe V (1)(e)"); Supplier v. Carrier, Oberlandesgericht
[OLG] Celle, Germany, 20 November 2003, 8 Sch 02/03 (3asBAcHHe 0 TOM, 4TO He3aBepIIEHHbIE ACHCTBHSA MO
orMmeHe ap6urpasksoro pemenrs B IIIBeruu He OKa3sbIBaAM BO3AEHCTBHS Ha IIPU3HAHHE TOO apGHTPa>KHOIO
pemerms); Oberlandesgericht [OLG] Miinchen, Germany, 23 February 2007, 34 Sch 31/06 (sassaenme o
BO3MOXXHOCTU OTMEHBI apOUTPAXKHOIO PELICHUs B MECTe HAXOXKACHMS apOUTPaXka He IPEILITCTBYeT IIPH3HAHMUIO
3TOrO ApOUTPAKHOTO PelleHNs).

978, A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of Orleans, France,
S October 2000 (3asBAeHHe O TOM, YTO B IPU3HAHUM H IPUBEACHHUH B UCTIOAHEHHe apOUTPasKHOTO pelIeH s MOKET
GbITh OTKA3aHO, TOABKO €CAHM 9TO apOUTPAKHOE pelleHHe OBAO $AKTHIECKH HPUOCTAHOBACHO KOMIIETEHTHOM
BAACTBIO CTPAHbI, B KOTOPOil OHO GBIAO BHIHECEHO; BO3OY>KACHHE IPOLEAYPbI OTMEHBI AOCTATOYHBIM OCHOBAaHHUEM
He SBASeTCS).

8 Fertilizer Corporation of India et al. v. IDI Management, Inc., District Court, Southern District of Ohio, United
States of America, 9 June 1981, C-1-79-570.

9IPCO (Nigeria) Ltd. v. NNPC (Nigeria), High Court of Justice, England and Wales, 27 April 2005, 2004
1031 (3asBaenue o Tom, uro crarbs V (1)(e) He MpUMeHsETCS aBTOMATHYECKH HA OCHOBAHHHU TIOAQYM XOAATANCTBA
06 06>XaAOBaHUH APOUTPAXKHOTO PelIeHus B CyA CTPaHbl, B KOTOPOIl OHO 6br0 BhiHeceno); Continental Transfer
Technique Ltd. v. Federal Government of Nigeria, High Court of Justice, England and Wales, 30 March 2010, 2008
Folio 1280 (3asBaenue o Tom, uro crates V (1)(e) [IPUMEHSETCS. TOABKO B TeX CAyYasX, KOIAQ apOHTpakHOe
pelreHne "6bIA0 OTMEHEHO MAM IIPHOCTAHOBAEHO', M yKa3aHMe HA TO, 4TO "$aKT NMOAAYIM XOAATAICTBA 06 OTMeHe
apOUTPAKHOTO PelleHUs He O3HAYaeT, 4TO 3TO ApOHTPAKHOE pelleHne GHIA0 OTMeHeHO" ).

%0 Company X SA v. Y Federation, Swiss Federal Tribunal, 9 December 2008, 4A_403/2008 (mocranosaenue
O TOM, 4YTO HPOCTOﬁ q)aKT AOHYCTHMOCTI/I AeﬁCTBI/Iﬁ o OTMEHEe aPGHTPa}KHOFO Pe]l[eHI/lﬂ HUAU TI0AQYU
COOTBETCTBYIOIIETO XOAATAIICTBA B CTPaHe, B KOTOPOIL 9TO apOUTPaXHOE pelIeHre GbIAO BEIHECEHO, He O3HAYaeT,
4TO 3TO ApOGUTPAKHOE pellleHHe UMEeeT CKOAb-AM60 MeHee OKOHYATeAbHbI XapaKTep).
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PacCMOTPEHHS B [IOCAEAOBATEABHOM IIOPSIAKE APOUTPASKHOIO COTAAIIEHNs, 3aKOHA,
YKa3aHHOTO MM AASI TAKOM LJeAH, U, HAKOHEI], 3aKOHA CTPAHbl, B KOTOPOI1 BBIHECEHO
apOHuTpaXHOE pelleHHne, MAU OAHOTO M3 HHX B CAydae OTCyTCTBUs Apyroro™'. ITo
Aeay Joseph Miiller mBefjapckuil CyA IIOCTAHOBHA, YTO BOIPOC O TOM, CTAAO AM
apOUTPaXHOE pellleHHe OKOHYATEABHBIM AASL CTOPOH, CA€AyeT pellaTb TAQBHBIM
06pasoM B COOTBETCTBHH 'B IIEPBYI0 OYePEAb [..] C COIAAIIEHHEM CTOPOH H BO

BTOPYIO OYE€PEAD, ITPU OTCYTCTBHU TAaKOI'O COTAALIEHHMS, [] C 3aKOHOM TOM CTpaHbI,

1962

B KOTOPOH apOuTpaxk mMmeerT MecTo'**2. AHAAOTMYHBIM OOPA3OM, MCIAHCKUI CYA

IIOCTaHOBHA, YTO "OKOHYATEABHBII XapaKTep apOUTPXKHOTO PelLIeHHsT AOAKEH OLie-
HUBAaTbCsl CKOpee B COOTBETCTBHH C NPABHAAMH, PETYAUPYIOIUMH ap6HTpax [...],
YeM B COOTBETCTBHH C HOPMaMH FOCYAQPCTBA, B KOTOPOM IIPOBOAUAOCH apOHUTpaxk-
HOe pa3bUpaTeAbCTBO, B Pe3yAbTaTe KOTOPOTO OBIAO BHIHECEHO APOUTPAXKHOE pelle-
Hue'. 3areM Cyp 3asBHA, 9TO, "COTAACHO apbuTpaxHOMy peraamenty [MTII],
OKOHYATEABHBIH XapaKTep apOUTPaXKHOTO pelleHs BbITEKAeT U3 $paKTa oOpamje s
K apburpaxxy MTII u 060CHOBAHHOIO OTKa3a OT AIOOBIX CPEACTB O0)KaAOBAHIS,
HAAM4YHe KOTOPOTO IOAPA3yMeBAeTCs IPU OOpAIeHHMHM K HHCTHTYIJMOHAABHOMY
apburpaxy [MTII]", n Ha 3TOM OCHOBaHNM [OCTAHOBHA, YTO APOUTPaXKHOE pere-
HUe SIBASETCS OKOHYATEeABHBIM ™.

91 nter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d’Investissements, Cour de
cassation, Belgium, $ June 1998, XXIV Y.B. Com. ArB. (1999).

%2Joseph Miiller AG v. Bergesen und Obergericht (IL Zivilkammer) des Kantons Ziirich, Court of First Instance,
Switzerland, 26 February 1982. Cm. tawke X v. Y, Swiss Federal Tribunal, Switzerland, 21 February 2003,
SP.353/2004 (3asBA€HNE O TOM, 4TO OKOHYATEABHBIIl XapaKTep apOUTPaXKHOTO COTAAIIEHUS "AOAKEH ObITb IPU3HAH
Cpasy IOCAe TOTO, KaKk apOUTPaKHOE peleHre CTaHOBHTCA res judicata i 6oAee He MOXeT OBITH 06XKaAOBaHO", U
[IOCTAHOBAEHHE O TOM, YTO B PACCMATPHUBAEMOM A€A€ APOUTPAKHOE PeleHre GBIA0 OKOHYATEABHBIM U 00sI3aTeAbHbIM
COTAACHO TOAOXKEHHSM AOTOBOPa, 3aKAIOUeHHOTro cropoHamu); X v. Y, Cour de justice de Genéve, lére section,
Switzerland, 23 September 2004 (mocraHOBAGHHME O TOM, UTO apOUTPAKXHOE PelIeH e CTAHOBHUTCSI OKOHYIATEABHBIM
Cpasy IOCAe TOTO, KaK 3TO apOMTpaXHOe pelleHne nprobperaer cuay res judicata u He MOAAEKHT OGBIYHOMY
06>KaAOBAHHIO, U YTO B AAHHOM A€A€ APOUTPAKHOE PellleH e GHIAO OKOHYATEAbHbIM B COOTBETCTBHH C IIOAOXKEHHSMH
COTAQIIEHNS, 3AKAIOYEHHOTO CTOPOHAMH).

963 Antilles Cement Corporation v. Transficem, Supreme Court, Civil Chamber, First Section, Spain, 20 July 2004,
XXXI Y.B. Com. ARB. (2006). Cm. taxxe AB Gétaverken v. General National Maritime Transport Company
(GMTC), Libya and others, Supreme Court, Sweden, 13 August 1979, SO 1462 (mocae ykasaHus Ha TO, 4TO
"cAy4ail, KOTAQ MHOCTPAHHOE apOUTPAXXKHOE PellleHNe He SBASETCS OKOHYATEABHBIM, MMEEeT MECTO TOIAQ, KOTAQ OHO
MOsKeT 6bITh 06KAAOBAHO 11O CYIECTBY B GOAee BHICOKOM MHCTAHIMH', CyA IIPHMHSA PElleHHe, YTO apOuTpaskHOe
pellleHne SBASETCSI OKOHYATEABHBIM, IIOCKOABKY apOUTPaKHasi OTOBOPKA IPEAYCMATPHBAET, 4TO apOUTPaXkHOE pe-
meHne "OKOHYATEABHO CTAHET OOS3aTEABHBIM U IIOAAEXKAINUM IPUBEACHUIO B MCIIOAHEHHe", U IIOCKOABKY IIpUMe-
HUMBII B 9TOM cAydae Peraament MTII npesycMaTpuBaert, 4To apOUTPaskHOE pellleHHe IBASETCS OKOHYATeABHbIM);
Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and Wales, 27 July 2011,
2010 Folio 1539 (mmocae yxasanus Ha To, 4T0 "OKOHYATEABHBII XapaKTep apOUTPAKHOIO PellleHUs 3aBHCUT OT TOTO,
HMEeTCs AM MAH COXPAHSETCS AM BO3MOKHOCTH IOABEPIHYTH €r0 OOBIHOMY O0XAAOBAHMIO', CYA COCAAACS HA
ap6utpaxHoe coraamenue u Peraamert MTTI, KoTOpBIiT IpeAycMaTpHBaeT, 4TO "apOUTPAKHOE PelleHHe SBASETCS
OKOHYATEABHBIM U O0SI3aTEABHBIM AASL CTOPOH U He MOAAEXUT 00XKAAOBAHHIO", U HA OCHOBAHHU 3TOTO 3AKAIOYHA,
4TO ApOUTPAXKHOE pellleHHe SBASeTCS OKOHYATEABHBIM AAs cTOPOH); International Trading and Industrial Investment
Company v. Dyncorp Aerospace Technology, District Court for the District of Columbia, United States of America,
21 January 2011, Civil Action No. 09-791 (RBW) (ccpiaka Ha Peraament MTII AAS BBIHECEHHS 3aKAIOUEHHS
0 TOM, 4TO apGUTPAXKHOE PellleHHe ABASETCS OKOHYATEABHBIM AASL CTOPOH).
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b. bpems 0oka3bIBaHUS M0O20, YMO APOUMPAXKHOE pelieHue Cmano
OKOHYAMeJIbHbIM

13. OAHO M3 OCHOBHBIX HOBOBBEAEHUI B Hb}O-I;IOpKCKOﬁ KOHBEHITUH 3aKAIOYa-
AOCD B IIepeHOce GpeMeHU AOKA3BIBAHIS CO CTOPOHBI, HCIPALINBAONIEH [IPHBEAe-
HUe B UCIIOAHEHME, HAa CTOPOHY, BO3pakaoufyio mpotus aToro’®. ITo aHaroruu ¢
APYTMMH OCHOBAaHMAMH AASl OTKA3a B IIPU3HAHMU U IPUBEACHHU B HCIIOAHEHHE,
M3AOXKEHHBIMU B CTaTbe V, AQHHBIN IPUHIUI IPUMeHseTCs K cTarbe V (1)(e).

14.  CropoHa, HCIpaIMBaOWasi IPUBEAEHIE B HCIIOAHEHHEe apOUTPAKHOIO pele-
HIS, He 00sI3aHa AOKa3bIBaTh, YTO 3TO PEILIEHHe SBASIETCS OKOHYATEABHBIM; TOYHEE,
CTOpOHA, BO3PAXKAIOIAsl IPOTUB IIPUBEAEHHS B HCIIOAHEHHE, 00s13aHA AOKA3aTh, YTO
apbuTpaxKHOe pelleHVe He SIBASIETCS OKOHYATEABHBIM. OTOT IIPUHIIUII HEOAHO-
KPATHO ITOATBEPXKAAACS] HAIJMOHAABHBIMU CyAaMH. OAMH IIBEHITAPCKUI CyA 3asIBHA,
HArpyUMep, YTO "MMEHHO [...] CTOpOHa, BO3pakaroas POTHB MPUBEAEHHUS B UCTIOA-
HeHUe, AOAKHA AOKa3arh, coraacHo cratbe V (1)(e) Konsenuuu, uto apburpaskHoe
peLIeHNe elle He CTAA0 OKOHYATEABHBIM MAU He ObIA0 OTMEHeHO . AHaAOTUIHbBIM
06pa3oM, OAMH UTAAbSHCKHUII CyA IOCTaHOBHUA, 4TO "[CTOPOHA, MCIpAIIMBAIOMIAs
IpYBeACHNE B MCTIIOAHEHHE, ] He 0653aHa AOKa3bIBaTh, 4TO apOUTPAsKHOE pelieHue
SBASETCS OKOHYATEAbHDBIM, OAHAKO [CTOPOHA, BO3PAXXAI0INasl IPOTHB IPHBEACHHS B
HCIIOAHeHHe, | 06513aHa AOKa3aTh OTCYTCTBHeE 063bIBatOmel CHABI |[...]"%. Kommen-
Taropsl KOHBEHIMH TaKoKe OATBEPXKAAIOT 9TO TOAKOBaHHe ™.

964Cm. BBepenue Kk rAaBe PyKoBOACTBa, MOCBsmeHHOI cTaTbe V.

SItalian Party v. Swiss Company, Court of First Instance, Ziirich, Switzerland, 14 February 2003, XXIX Y.B.
CoMm. ARrB. (2004). Cm. Taxoxe Denysiana S.A. v. Jassica S.A., Swiss Federal Tribunal, Switzerland, 14 March 1984
(sastBAeHMe O TOM, UTO "CTOPOHA, BHICTYTAIOMAs TIPOTUB TIPUBEACHHUS B HCTIOAHEHHE apOHTPAKHOTO pelleHHs,
AOAKHA AOKA3aTh, YTO 3TO pellleHHe He CTAA0 OKOHYATeAbHBIM HAU He GBIAO OTMEHEHO MAM MPHOCTAHOBAGHO").

%Carters (Merchants) Ltd. v. Francesco Ferraro, Corte di Appello di Napoli, Italy, 20 February 1975, IV Y.B.
CoMm. ARrB. (1979). Cwm. Taxxe C.C.M. Sulzer v. Société Maghrébienne de Génie Civil (SOMAGEC) et al., Court of
Appeal of Paris, France, 17 February 1987, 864787 (sasBAenne o TOM, uto, coraacuo crarbe V (1)(e), nmenso
CTOPOHA, BBICTYIAKOWAs IPOTUB NPUBEACHHS B UCTIOAHEHHE, AOAKHA AOKA3aTh, YTO apOUTPAKHOE pelleHHe elje
He CTAAO OKOHYATeAbHBIM AAsL cropon); Antilles Cement Corporation v. Transficem, Supreme Court, Civil Chamber,
First Section, Spain, 20 July 2004, XXXI Y.B. Com. ARB. (2006); Diag Human SE v. Czech Republic, High Court,
Queen’s Bench Division, United Kingdom, 22 May 2014 (3asBaenue o ToM, 4To 6pems AOKa3biBaHs "6e3ycA0BHO"
AGKHT Ha CTOPOHE, BO3PAKAIOIIell IPOTUB MPHBEACHHS B UCIIOAHEHHE).

967Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
A GroBaL COMMENTARY ON THE NEW YORK CONVENTION 301, 305, 310 (H. Kronke, P. Nacimiento et al.
eds., 2010); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A
UNIFORM JUDICIAL INTERPRETATION 338 (1981); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COM-
MERCIAL ARBITRATION 968, para. 1673 (E. Gaillard, J. Savage eds., 1999); Christoph Liebscher, Article V (1)(e),
B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF
10 JUNE 1958—COMMENTARY 356, paras. 353-56 (R. Wolff ed., 2012).
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c. OkoHYyamesibHbIl Xapakmep YACMUYHBIX U NPOMEKYMOYHbIX
apbumpaXxHsix peweHul

15. B Xoae M3BECTHBIX AeA CTOPOHBI omupasuch Ha ctatbio V (1)(e) aas ompo-
TeCTOBAHMS OKOHYATEABHOTO XapaKTepa YaCTUYHBIX MAHM IPOMEXYTOUHBIX apbu-
TPaXHBIX pemeHuil. XOTS OAHM HAIJMOHAABHDBIE CYABI MOAAEPKMBAAH TaKoe
OINpPOTECTOBAHUE U OTKA3bIBAAM B NPMBEACHUH B HCIIOAHEHHE MPOMEKYTOYHBIX
968 ApyTHe
CYABI TIOAATaAH, YTO B OINPEACACHHBIX OOCTOSTEABCTBAX NPOMEXYTOYHBIE HAH
9acTHYHble ApOUTPAXKHbIE PEIIEHUsS MOKHO CYMTATh OKOHYATEABHBIMH IO CMBICAY
crateu V (1)(e).

HAHN YaCTHUYHBIX a 6I/IT QKHBIX PEIIeHUN COTAACHO 3TO IIOAOKEHHIO
My

16. B HEKOTOPBIX CAy4YasiX CyABI IPOBOAMAM Pa3AHMYHe MEXAY apOHTPaXKHBIMU
PElLIeHISIMH, KACAIOIMMICS IOPUCAUKIJMOHHDBIX M IPOIIeCCYaAbHBIX BOIPOCOB, U
apOUTPaKHBIMU PelLIeHHSIMH, KACAIOIMMICS CYIeCTBA CIIOPA, U UCKAIOYAAM BO3-
MOXXHOCTb PACCMOTPEHHsI apOUTPAXKHBIX PELIeHH, OTHOCSIIUXCS K IIePBOM KaTe-
ropuH, B KauyeCTBe OKOHYaTeAbHbIX. Hampumep, BepxoBHBII Cys IpaBOCYAM
Koaymbum orkasaA B NMPHBEAGHHH B HCIIOAHEHHE IIPeABAPHTEABHOTO apOHTpax-
HOTO pelIeHHs O IIOACYAHOCTH Ha TOM OCHOBAHHH, 4TO, «coraacHo Kowusenumy,
OBIAO OYEBHAHO, YTO "apOUTPAKHBIMU PELICHUSIMU' SIBASIIOTCS PelLIeHHUs], KOTOpbIe
paspelaoT apOUTPAKHBIA IPOLECC IO CYLIECTBY CIIOPA, MPEACTABAEHHOIO Ha
apbuTpax, a He pelleHs, CBA3AHHbIE C CAMUM APOUTPKHBIM IIPOLIECCOM >, HAIIPU-
Mep IIpPeABapHUTEAbHBbIE APOUTPAXKHBIE PELIEHHS O IMOACYAHOCTH TPEeTefCKOro
CYAa97O
(e) HempuMeHMMa K "IPOMEXXYTOYHBIM apOUTPAKHBIM PelIeHNUsIM, BKAIOYAs pelle-
HHSL apOUTPOB IO MPOLIECCYaAbHBIM BONpocaM (OMAaTa apOUTPasKHBIX H3ACPIXKEK,
OnpeAeAeHHe TIOACYAHOCTH U 0becrieqnTeabHble Mepbl)’, 2 IPUMEHSIETCsS TOABKO K
"apOUTPAXKHBIM PeLIeHHSIM, KACAIOWIMCS IPOLIECCYaABHOTO PACCMOTPEHHS CIIOpa

IO CYILeCTBY U BBIHECEHHBIX II0 3aBepIIeHNH apOUTPKHOIO IIPOU3BOACTBA .

. AHaAOTHYHBIM 06PA30M, OAUH POCCHICKHIL CyA 3asBHA, 4TO cTaThsa V (1)

98Merck ¢ Co. Inc. v. Merck Frosst Canada Inc., Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court
of Justice, Colombia, 24 March 1999, XXVI Y.B. Com. ARrB. (2001); Ausunz xoncarmunz epynn AB (Ilseyus)
npomus OO0 "Coxomens” (Poccuiickas Qedepayus), Ilpesuamym Boicmero ap6urpaxsoro cypa, Poccmiickas
Depepanus, S oxrabpst 2010 roaa, AS6-63115/2009; Hall Steel Company (United States) v. Metalloyd Ltd. (United
Kingdom), District Court, Eastern District of Michigan, Southern Division, United States of America, 7 June 2007,
05-70743, XXXIII Y.B. CoM. ARB. (2008). O AaAbHEHIINX U3MEHEHHAX YCAOBUI IPUBEACHHS B HCIIOAHEHHE IPO-
ueCCyaAbeIX TMOCTAaHOBAGHUN U HPOMe)KyTO‘IHbIX U YaCTHYHBIX ap6P[Tpa)KHbIX pe]l[eHl/Iﬁ COrAaCHO KOHBEHHHI/I CM.
raaBy PyKoBOACTBA, IIOCBSIEHHYIO cTaTbe I.

%Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ArB. (1995). Cm. Tawke Misr Foreign Trade Co. v. R.D.
Harboties (Mercantile), Court of Cassation, Egypt, 22 January 2008, 2010/64.

97%Merck & Co. Inc. v. Merck Frosst Canada Inc., Frosst Laboratories Inc. v. Tecnoquimicas S.A., Supreme Court
of Justice, Colombia, 24 March 1999, XXVI Y.B. Com. Ars. (2001).

9" Ausunz xoncarmunz epynn AB (Illseyus) npomus OO0 "Coxomenrs” (Poccutickas ®edepayus), TTpesuanym
Bercmero ap6urpaskuoro cypaa, Poccuiickas Qepeparus, S oxrs6ps 2010 roaa, AS6-63115/2009 (orxas or npu-
BeAEHHS B MICIIOAHEHYVE TIPOMEXYTOYHOTO apOUTPaXKHOTO PelleH s, IIPEAIICHIBAIONIErO OAHON M3 CTOPOH BO3Me-
CTHTb ADYTOIl CTOPOHE aBaHC IO BBIIAATE APOHTPAKHBIX H3AEPKEK).



242 Pykosoocmeo no Kongenyuu 0 npusnanuu u npueoenuy 8 UCnOIHenue UHOCIPAHHbIX apoumpasicblx pewienull

17. Apyrue Cyabl pacCMAaTpHBaAM BOIIPOC O TOM, O0€CIIeYMBAIOT A YaCTHYHbIE
VAML IPOMEXKYTO4HbIE apOUTPasKHble PelleHNs] OKOHYATEABHOE YPEryAUPOBaHHe I10
CyILeCTBY B OTHOIIEHUH OTAEABHBIX MCKOBbIX TPEOOBAHHI MAU COXPAHSETCS AU BO3-
MO>HOCTb MX [IePECMOTPA TPETEMCKUM CYAOM Ha 60Aee O3AHEM JTare apOuTpaxK-
HOIO I@pOLecca, U OTKA3bIBAAMCh pPAcCMATPUBATh aApOUTPasKHbIE —pelLleHMs,
OTHOCSIINECS K ITOCAEAHEN KaTerOpHH, B Ka4eCTBe OKOHYaTeAbHbIX. Hampumep, B
OAHOM AeA€, B KOTOPOM CTOPOHA HMCIIPALINBAAA NIPHBEACHHE B UCIIOAHEHHE "TIpeA-
BapUTEABHOTO apOUTPaXKHOIO IMOCTAHOBAEHWS U pelneHus ", BepxoBHbI cyp mTara
KBuHCAEHA CueA, 9TO apOUTpaKHOE pelleHne, Ha KOTOPOe CCHIAAAUCH B COOTBET-
crBum co cratbeit V (1)(e), siBAsleTcst TaKUM BUAOM apOUTPASKHOTO peIneHHs, KOTO-
poe "yperyAMpoBaAO HEKOTOpble HMAM BCe BONPOCH], NEPeAAHHbIe apOHTPYy Ha
paccMOTpeHue, a He IIPOMEXKYTOYHBIM IIOCTAHOBACHHeM apburpa’. DTOT Cya Aaaee
CueA, 4TO "MPOMEXYTOYHOE [IOCTAaHOBAEHHE, KOTOPOE MOXeT GbITh OTMEHEHO, IIPH-
OCTAaHOBA€HO, U3MEHEHO HAM IIEPECMOTPEHO TPETENCKHUM CYAOM, KOTOPBIA €ro
BbIHeC", He MOKeT ObITb IPUBEAEHO B UcoAHeHUe coraacHo Konsenyun®”. T1op06-
HbIM 06pasoM, opun okpyxkuon cyp CIIIA cuea, 4TO, HECMOTPSL HAa OTCYTCTBUE
apOUTPaKHOIO pelleHUs], KOTOPOe OKOHYATEABHO YperyAHpyeT Bce TpeGoBaHus,
IepeAaHHble B apOUTPaX, apOUTPAKHOE pelleHre, KOTOpoe "OKOHYATEABHO U IIOA-
HOCTBIO YPeIyAUPYeT OTACAbHbIE He3aBUCHMble HCKOBbIe TPe6GoBaHMU'", MOXKHO pac-
CMaTpHBaTh B KAYeCTBE OKOHYATEABHOTO. B pesyabrare Cya mopAepKaA XOAATACTBO
O NPUBEACHUU B UCIIOAHEHHE TIPOMEKYTOYHOIO apOUTPAXKHOTO PelleHHUs, YKa3aB
CTOPOHAM Ha HEOOXOAUMOCTD MPOAOAKEHHUS UCTIOAHEHHS. MX 005I3aTEABCTB [0 KOH-

TPAKTY, AO IPHHATHS ApOUTPOM pelleHNs 10 OCHOBHOMY IIPEAMETY KOHTpaKTa® >,

d. [oxkmpuHa obveduHeHus

18. Xots cyaeOHas MPaKTHKA He OCTABASIET COMHEHHIL B TOM, YTO [TOAYYEHUSI Pas-
pelIeHns Ha IPUBEACHHE B UCIOAHEHHE B MeCTe apOuUTpaka He TpebyeTcs AAs
apOUTPAXHOIO peIleHNs], IIOAAEXKAIEr0 HCIOAHeHMI0 coraacHo Konsennuun®”,
HEKOTOpbIe CTOPOHBI YTBEPKAAAH, UTO, HI0OOPOT, €CAU paspelleHHe Ha IPHBeAe-
HYe B HCIIOAHEHHe OBIAO BBIAAHO CYAAMH B MeCTe HAXOXAEHMS apOUTpaa, a apou-
TpaXXHOe pelleHre OHIA0 0OBEANHEHO C CYAeOHDBIM peleHneM, TO TAKoe apOUTpaKHOe
pellleHte HeAb3s GoAee CUMTATh OKOHYATeAbHBIM coraacHo cratbe V (1)(e).

19. Takoe TOAKOBaHHE OTBEPraAOCh CYyAAMH B COOTBETCTBHU C MHEHHEM OAHOTO
13 KoMMeHTaTOpoB KOHBEHIIMH, KOTOPBI yKa3aA Ha TO, YTO 9TO OYAET IPOTUBOPE-
yuTh 1eAr KOHBeHIMH, 3aKAIOYAOMeNCcsS B 0OAerIeHUI IIPUBEACHHS B HCIIOAHEHHE

972 Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. Ars. (1995).

97 Island Creek Coal Sales Company v. City of Gainesville, Florida, Court of Appeals, Sixth Circuit, United States
of America, March 15, 1984, 729 E.2d 1046.

974Cm. raaBy PyxoBoactsa, nocssamennyio crarve V (1)(e), mynxr 11.
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apburpaxubix pemenuit’’’. Hanpumep, OAMH aBCTPaAMICKHI CyA, PaCCMaTpHBaB-
LINIT A€AO, B KOTOPOM CTOPOHQ, BBICTYIAIOIIAS POTUB IPUBEACHHUS B UCIIOAHEHHE
apOUTPAXKHOrO pelIeHMs], YTBEPXKAAA], ITO 9TO APOUTPAKHOE pelneHre OBIAO0 00D-
eArHeHO ¢ cyaebHbM pemrenneM B CoepnnenHoM KopoaeBcTse u moaTomy 6oaee
He MOXeT OBITb IIPHBEACHO B HCIIOAHEHHE COTAACHO KOHBeHIMH, pHIleA K 3aKAIO-
YeHUIO, 9TO, AAXKe eCAU CyAeOHOe pelnenye 6bia0 BoiHeceHO B Coepnnernrnom Kopo-
AEBCTBe, 9TO apOUTPAXHOE pelleHre He OYAeT CIMTAThCS OOBEAMHEHHDBIM C 9TUM
CyAeOHBIM pelIeHHEM AASL LIeAW NIPUBEACHUS B UCIOAHeHWe B ABcTpaann’’’. AHa-
AOTHUYHBIM 06pa30M) OAHH CYA B repMaHPIH CUEA, 4YTO, HeCMOTpH Ha O6'I)eAI/IHeHI/Ie
apOUTPAKXHOIO pelleHus C CYAeOHBIM PelleHHeM aHIAMICKOTO CyAd, 9TO OObeAH-
HeHMe He [I0APa3yMeBAET, YTO apOUTPAKHOE PElIeHHe CACAYET PACCMATPUBATD KaK
IOTAOLIEHHOE CyAeOHBIM pemeHneM lepMaHnu, TOCKOABKY ieAb KOHBeHIIH 3aKAt0-
9aeTcss B OOAErYeHNN NPHBEACHUsS B HCIIOAHEHHe MHOCTPAHHBIX apOUTPAKHBIX

peurenmir’”

. Bmecre ¢ Tem repmaHcKue CyABI OTMEYAAM, 4TO, XOTSI OOBEAMHEHIE
apOUTPAXKHOrO peleHus C CyAeOHBIM pellleHHeM He AWIIAeT apOUTpaKHOe pelle-
HHe eTo OKOHYATEABHOTO XapakTepa, coraacHo ctatbe V (1)(e), Ars rean mpuBepe-
HUSI B HCIIOAHEHHE 332 Py0eXOM, TOABKO CaMO apOMTPaXHOe pelleHHe, a He
IOTAOTHBIIEE €r0 CyAebHOe pelleHHEe MOXKET ObITb IPHBEACHO B HCIIOAHEHHE

coraacHo Konsennun’’®.

B. YTo npepactaBnser coboii "KomneTeHTHas BiacTb"
cTpaHbl, "roe [...] 6bI10 BbiHECEHO" apOUTPaXKHOE pelleHue,
WAW CTPaHbl, "3aKOH KOTOPOMN npumeHseTca"?

20. Coraacno cratbe V (1)(e), cys MOXeT OTKa3aTb B NPUSHAHUU MAH HPHUBEAE-
HHU B UCIIOAHEHHE apOUTPAKHOTO PELIeHHUs], €CAU CTOPOHA, BO3PAXKAIOIasl IPOTHB
[IPUBEACHHUS] B UCIIOAHEHHE, AOKXKET, YTO 9TO apOUTPaKHOE pelreHHe OBIAO OTMe-
HEHO MAU MPUOCTAaHOBAEHO "KOMIIETEHTHOM BAACTbIO" "CTpaHsl, Tae [apburpaxuoe
pemtenue] 65140 BbIHECEHO", HAM "CTPaHBl, 3aKOH KOTOPOIl IpUMeHseTcs".

7S ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupICIAL INTERPRETATION 346-48 (1981). Cm. Taxe Christoph Liebscher, Article V (1)(e), B: NEw YORK
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—
COMMENTARY 356, 378, paras. 413-14 (R. Wolff ed., 2012).

°7Brali v. Hyundai Corp., Supreme Court of New South Wales, Commercial Division, Australia, 17 October
1988.

7 German (E. R.) buyer v. English seller, Hanseatisches Oberlandesgericht [OLG] Hamburg, Germany, 27 July
1978, IV Y.B. Com. ArB. (1979). Cm. tawke COSID Inc. Steel Authority of India Ltd., High Court of Delhi, India,
12 July 198S, XI Y.B. Com. ARB. (1986) (saxatoueHue 0 ToM, 4TO OGbeAMHeHHe apOGUTPaKHOIO pelleHHs C
CYAeOHBIM pelleHHeM B COOTBETCTBUM C Pa3A€AOM 26 AHTAMICKOrO 3akoHa 06 ap6uTpaxe He NPEISTCTBYeT
NPHUBEAEHHIO B UCIIOAHEHHE TOrO apOUTPAXKHOTO pelIeHHs B I/]_HAI/IPI).

°78Bundesgerichtshof [BGH], Germany, 1 September 2009, XXXV Y.B. Com. Ars. (2010).
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a. Cmbicn noHsmus "KomnemeHmHas saacme”

21. Xors crarps V (1)(e) He COpep>KUT ONpepeAeHUs TepMHHA "KOMIIETEHTHAs
BAACTD', MOXKHO HE COMHEBAaTbCsl, 4TO IIOA ITHM TEPMUHOM IIOHMMAETCS CYA MAU
CyABIL, KOMIIETEHTHbIE IPUOCTAHABAUBATD U/MAU OTMEHSTb ApOUTPAKHOE pelleHre
B Kaxpont crpane””. Ha KaitmaroBsrx OcTpoBax OAMH CYA TakKe OTMETHA, YTO B
HEKOTOPBIX CTPAHAX TaKHMe ITOAHOMOYHS MOI'YT OBITb HPEAOCTABACHBI CIIEIIHAAB-
HOMy CyAeOHOMy oOpraHy MAM 'CIIELIUAABHOMY HCIIOAHUTEABHOMY OPIaHy
npasuTeAbcTBa

b. CmpaHa, "20e [...] 6bis10 BbIHECEHO" apbuUMpaXKHOe pelieHue,
unu cmpaxa, "3akoH komopol npumeHaemcs"

22. ®opmyanpoBka "cTpaHa, Tae [apburpaskHoe pemenue]| 65140 BbIHECEHO" O3HA-
4aeT cTpaHy MecTa apburpaxa’™
6b1a Cunramyp, oaun oxpyxHoint cyp Coepmnennbix IIITaToB, cOCAQBIIMCH Ha

cratbio V (1)(e), 3asBua, uro "COBepIIEHHO SICHO, YTO CTPAHOM, TA€ OBIAO BEIHECEHO
11982

. Hammpuwmep, B Aeae, B koTOpoM MecTOM apbuTpaka

apbuTpaxxHoe pemeHue, sBaseTcss CHHTaIyp

23. Xors B KoHBeHIMM He MOSICHSETCS CMBICA GpOPMYAHPOBKH "3aKOH KOTOPOI
IPUMEHSETCS", CYABL, 32 BECbMa MAABIM HCKAIOUEHHEM, OOBIMHO OTKAOHSAU AOBOABI,
COTAACHO KOTOPBIM 9Ta $OPMYAHPOBKA OTHOCUTCS K 3aKOHY, IPIMEHUMOMY K CyIije-
crBy AeAd. CyAbl IPMHHUMAAM pelleHUst O TOM, YTO OHA, HA0GOPOT, OTHOCUTCS K
IPOLIECCYaAbHOMY 3aKOHY, PETryAHPYIOIIeMy apOMTPaXk, B TeX PEAKHMX CAydasx,
KOTAQ CTOPOHbI BHIOPAAM 3aKOH, PEryAUPYIOLIHI apOUTPasK, HHOM YeM 3aKOH MecTa
apburpaxa. B aeae Steel Corporation of the Philippines v. International Steel Services
okpyskHo#t cya CIIIA npuireA K 3aKAIOYEHUIO, YTO 9Ta GOPMYAUPOBKA "OTHOCHTCS
K THIIOTETHYECKOMY CAYYaio, KOTAA II0 COTAAIIEHHUIO CTOPOH apOUTPaskKHOE PelleHue
PeryAupyeTcsi apOUTPaXHBIM 3aKOHOM HHBIM, YeM apOUTPaKHbBIN 3aKOH CTPaHBI,
rAe BbIHECEHO apOMTpaskHOe pemeHue’. B AAHHOM cAydae MeCTOM apOHTPasKHOIO

97Resort Condominiums International Inc. v. Ray Bolwell and Resort Condominiums, Pty. Ltd., Supreme Court of
Queensland, Australia, 29 October 1993, XX Y.B. Com. ArB. (1995) (3asBAeHHE O TOM, YTO yIOMHHAHHE
"kommerenTHOI BaacTu" B crarbe V (1)(e) "osHauaer cya, a He ap6urpa”). CM. Takoke 06CTOATEABCTBA M CCHIAKH,
IpUBeAeHHbIE B TAaBe PyKOBOACTBa, MOCBsimjeHHOM cTaTbe V1.

980The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988, XIV Y.B. Com.
ARB. (1989).

%$1Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
A GroBaL COMMENTARY ON THE NEw YOork CONVENTION 301, 319 (H. Kronke, P. Nacimiento et al. eds.,
2010); Christoph Liebscher, Article V (1)(e), B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCE-
MENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 356, 374, para. 404 (R. Wolff ed.,
2012).

982Steel Corporation of the Philippines v. International Steel Services, Inc., District Court for the Western District
of Pennsylvania, United States of America, 31 July 2006, Civil Action No. 06-386. Cm. Taxxe International Trading
and Industrial Investment Company v. Dyncorp Aerospace Technology, District Court for the District of Columbia,
United States of America, 21 January 2011, Civil Action No. 09-791 (RBW).



Cmamos V (1)(e) 245

pasbupareabcTBa 6b1A CHHramyp, OAHAKO apOUTPasKHAsSL OrOBOPKA IIPEAYCMATPH-
BAAQ, YTO "AGHCTBUTEABHOCTDb, OCYIIECTBACHHE U IPHUHYAMTEABHOE HCIIOAHEHHE
9TOrO KOHTPAKTa peryAHpyercs: (pUAMIIIMHCKAM 3aKOHOAATeAbCTBOM'. OTBeTdynx
HACTauBaA Ha TOM, YTO apOUTPAKHOE pelleHre ObIAO BHIHECEHO B COOTBETCTBHU C
QUAMIIIMHCKAM 3aKOHOAATEABCTBOM U YTO, IIOCKOABKY OH HAIPABHA XOAQTalCTBO
06 OTMeHe 3TOro apGUTPAXXKHOTO PelleHns] B PUAMIIIMHCKIE CYAbL, OHO He AOAXKHO
6biTh mpusHaHo coraacHo cratbe V (1)(e). Cya 3akarouma, 4TO, "XOTS CTOPOHBI
PEAKO BHIOMPAIOT MPOLIECCYAAbHBII 3aKOH UHOM, Y€M 3aKOH MeCTa apbuTpaxa, rem
He MeHee eCAH OHH ITO AEAQIOT, TO TAKOH BBIOOP AOAXKEH OBITb 4eTKO CPOPMyAH-
poBaH", 4ero, 1o ero MHEHHUIO, He OBIAO CACAAHO B AAHHOM caydae’™. B peae Karaha
Bodas Beicoxuit cys TOHKOHTra Taxoke 3asiBHA O TOM, YTO CCHIAKA HA 3aKOH, B COOT-
BETCTBUM C KOTOPBIM OBIAO BBIHECEHO apOUTPaXKHOE pelleHre, "HeCOMHEHHO, OTHO-

CUTCS K 3aKOHY, KOTOPBII PeryANpyeT IIPOliecCyaAbHble HOPMbI apOUTpaXa, a He K

MaTepHaABHOMY 3aKOHY, KacarolleMycsi KOHTpakra'?**,

24. B oTAmume OT yKa3aHHOTO Bbllle 1OAX0AQ, Bepxosmbiit cys MupMM B cBOMX
MPEABIAYIIUX PeIIeHHsX OTMETHA, YTO (GOPMYAHMPOBKA 'CTpaHa, 3aKOH KOTOpOM
[PHMEHsIeTCsl MOXET O3HAUYaTh 3aKOH, IPMMEHUMSBIN K apOUTPaKHOMY COTAAIIe-
HMHIO MAM K CYIIIeCTBY AeAd. BMecTe ¢ TeM B caMbIX OCA@AHUX pemneHmsax BepxopHprit
cya Vaanu nepecMorpea oty cypebHyo mpaktuky. B aeae Balco BepxoBHblit cyp
MHANM TIOCTaHOBHA, YTO GOPMYAUPOBKA 'CTpaHA, 3aKOH KOTOPOM IpUMeHseTcs"
OTHOCHTCSI B AAHHOM CAydae K IPOILIeCCYaAbHOMY 3aKOHY 06 apbuTpake, KOTOPBI

983Steel Corporation of the Philippines v. International Steel Services, Inc., District Court for the Western District
of Pennsylvania, United States of America, 31 July 2006, Civil Action No. 06-386, moarsepskaero Steel Corporation
of the Philippines v. International Steel Services, Inc., Court of Appeals for the Third Circuit, United States of America,
19 November 2009, Nos. 08-1853 and 08-2568. Cm. Tawke Coutinho Caro & Co. USA, Inc. v. Marcus Trading,
Inc. and others, District Court, District of Connecticut, United States of America, 14 March 2000, Civil Action
Nos. 3:95cv2362, 3:96cv2218, 3:96cv2219 (nocraHOBACHHE O TOM, YTO «$OPMYAUPOBKa "CTpaHa, 3aKOH KOTOPOI
HpUMeHseTcs" IPU BbIHECEHNN apPOUTPAKHOTO PellleH s, OTHOCHTCS K THIIOTETHIECKOMY CAYYal0, KOTAQ TIO COTAQ-
IIEHUIO CTOPOH apOUTPAKHOE PelleHHe PEeryAUpYeTCs 3aKOHOM 00 apbUTpake, MHBIM YeM 3aKOH 00 apOurpaxe
CTpaHbl, TA€ 6bIAO BbIHECEHO apbuTpaxkHoe pemenue» ); International Standard Electric Corp. v. Bridas Sociedad
Anonima Petrolera, Industrial y Comercial, District Court, Southern District of New York, United States of America,
24 August 1990, 90 Civ. 0720 (KC); Belize Social Development Ltd. (Belize) v. Government of Belize, Court of
Appeals, D.C. Circuit, United States of America, 13 January 2012, 10-7167 (sasBaeHue 0 TOM, 4T0 GOPMyAHPOBKa
"cTpaHa, 3aKOH KOTOPOI IIPHMEHSIeTCs” OTHOCHTCS K "TIPOLIECCYaABHOMY 3aKOHY, PeTyAMpYolleMy apOuTpax, a He
MaTepHaAbHOMY 3aKOHY, peryaupyomenmy coraamesnue"); M&C Corp. v. Erwin Behr GmbH & co., Court of Appeals,
Sixth Circuit, United States of America, 3 July 1996, 95-1390; International Trading and Industrial Investment
Company v. Dyncorp Aerospace Technology et al., 21 January 2011, District Court, District of Columbia, United
States of America, 09-791 (RBW); Four Seasons Hotels and Resorts, BV, et al. v. Consorcio Barr, S.A., District Court,
Southern District of Florida Miami Division, United States of America, 4 June 2003, 02-23249 (3asBaenue o ToM,
YTO KOMIIETEHTHON BAACTBIO SIBASIETCS "CYA CTPAHBI, IPOLIeCCyaAbHBII 3aKOH KOTOPOI1 IIPUMEHSIACS B apOUTPAsKHOM
IPOU3BOACTBe", a He MaTepHaAbHblit 3akon); The Commercial Company for Investment v. Bell Rover Shipping Limited,
Court of Appeal of Cairo, Egypt, 19 March 1997, 68/113.

%84Karaha Bodas Company LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara - Pertamina, Court
of First Instance, High Court of the Hong Kong Special Administrative Region, Hong Kong, 27 March 2003,
[2003] HKCU 288.
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ABAACTCA WHDBIM, Y€M 3aKOH O MECTE€ HAXOXACHUA ap61/1Tpa>I<a, a HE K MaT€pHaAb-

HOMY 3aKOHY, peI'yAUDPYIOIEMY OCHOBHOM KOHTPAKT ™.

25.  DTOro >Ke TOAKOBAHUS IIPHAEPKUBAIOTCS KoMMeHTaTopbl KonBermu®,

26. B pesyabrare Ha IPAaKTHUKe OTKA3 B IPUBEACHHH B HCIIOAHEHHE apOUTPaXKHOTO
pelieHus coraacHo KOHBeHIMU MOXeT UMEeTb MECTO, TOABKO €CAU ITO pelleHHe
OBIAO OTMEHEHO HMAU NPHOCTAHOBAEHO KOMIIETEHTHBIMU CYAQMH CTPAHbI MeCTa
apOUTPAXHOTO pasbUpaTeAbCTBA MAH, B 3aBHCUMOCTH OT OOCTOSTEABCTB, KOMIIe-
TEHTHBIMH CYAAMU CTPAHBI, 3aKOH KOTOPO! CTOPOHbI BHIOPAAU AASL PETYAHPOBAHIMS
apburpaxa. Ecan apburpaxkHoe pelreHre 6bIA0 OTMEHEHO HAU IIPHOCTAHOBAEHO B
AI06OI1 APYTOil CTPaHe, TO 9TO He SIBASIETCSI 3AKOHHBIM OCHOBAaHHMEM AASI OTKa3a B
[PUBEACHHH B MCIIOAHeHHUe 9Toro pemrenus. Hanpumep, opu cya B CoepArHEHHBIX
IIITaTax OTKAOHUA XOAQTAMCTBO 06 OTKa3e B IPUBEACHHH B UCIIOAHEHHE apOUTpasK-
HOTO pelIeHrs] Ha TOM OCHOBAHHH, YTO CyAbl BeAnsa [OCTaHOBHMAU IIPUOCTAHOBUTH
IpUBEACHHE €0 B UCIIOAHEHHE "B PaMKax A00OM IOPHCAMKLHA 33 IPEACAAMU
Beansa', X0Ts1 MECTOM apOUTPKHOTO pa3OUpaTeAbcTBa OblAa AHTAUS,  IIPUMEHH-
MBIM IIPOLIECCYaABHBIM 3aKOHOM ObIA AHTAMACKHUI1 3aKOH’®
YTO Ha IIPAKTHKE 3TO IOAOKEHHE PABHO3HAYHO IPEAOCTABACHHIO CYAAM CTPAHBI
MecTa apOUTPaKHOrO pasOUpaTeAbCTBA  HMCKAIOYMTEABHON IOPUCAMKIMM B

. Pap cyaoB ormernan,

985Bharat Aluminum Co. v. Kaiser Aluminum Technical Service, Inc., Supreme Court, India, 6 September 2012,
Civil Appeal No. 7019 of 2005. BepxoBHbIi1 Cya 3asIBHA TAKXKe, YTO IOAXOA, KOTOPBIM HHAMICKHE CYABI PyKOBOA-
CTBOBAAKCH B IIPOIIAOM M Ha OCHOBAHMM KOTOPOIO OHM OTMEHSIAU apOUTpaKHble PelleHHUs, AAKE eCAH MeCTOM
HAXOXAEHHS apOuTpaka GbIAM MHOCTPAHHbIE FOCYAAPCTBA, PABHOCHAGH HUrHOpHpoBanmio 'Ayxa Hpio-Vlopxckoit
KOHBEHIJUH, KOTOPbIil OTPaXkaeT AOCTHIHYTBIN KOHCEHCYC OTHOCHTEABHO NOOIIPEHHs COTAACOBAHHOIO yperyAn-
POBAHMS CAOXHBIX, 3AITyTaHHBIX M BO MHOTHX CAy4asX BeCbMa AEAHUKATHBIX MEKAYHAPOAHBIX KOMMepYEeCKUX
criopos”.

986Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
A GLoBAL COMMENTARY ON THE NEW YORK CONVENTION 301, 320-23 (H. Kronke, P. Nacimiento et al. eds.,
2010); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowaRDS A UNI-
FORM JUDICIAL INTERPRETATION 350 (1981); Christoph Liebscher, Article V (1)(e), 5: NEW YORK CONVENTION
ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY
356, 376, para. 409 (R. Wolff ed., 2012).

9%Belize Social Development Ltd. (Belize) v. Government of Belize, Court of Appeals, D.C. Circuit, United States
of America, 13 January 2012, 10-7167. Cwm. raxxe Continental Transfert Technique Limited v. Federal Government
of Nigeria, District Court for the District of Columbia, United States of America, 23 March 2010, Civil Action
No. 08-2026 (PLF) (B Aeae, KOTAQ MECTOM HaxoxAeHus apburpaxa 6vmno Coepnnennoe KopoaeBcTBo, mocra-
HOBAEHHE O TOM, YTO PacIOpsDKeHMe ex parte, BhlHeceHHOe cyaamu Hurepuu u BpeMeHHO 3ampeljaiolee MCTIy
"MCTIPAIMBATD HAM IIPOAOAYKATD [MCIIPAIMBATD | NPH3HAHKE M IPHBEACHHE B HCIIOAHEHHE OKOHYATEABHOTO apbu-
TP&)KHOI‘O Pe]_ﬂeHI/[ﬂ [. . 4] AO OKOHYaHHS CAyIIIaHI/lﬂ Y BbIHECEHU ST PeHIEHI/[ﬂH, He SIBASIETCS 3aKOHHBIM OCHOBaHHEM
AASL OTKa3a B IIPUBEACHHHU B UCTIOAHEHHe apbUTpakHOro peimenus coraaco crarbe V (1)(e)).
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OTHOIEHUU BBIHECEHHS [IOCTAHOBACHMUIT [I0 XOAATANCTBAM 06 OTMEHe WAM IIpHO-
CTAaHOBA€HHH apOUTPAXKHOTO pelIeHHs .

C. OTMeHeHHOe WAU NPUOCTAHOBNEHHOE
apouTpaxKHoe pelleHune

27. Cratpa V (1)(e) paspeniaeT HalJMOHAABHBIM CYAAM OTKAa3bIBaTh B IIPU3HAHUH
UAU IIPUBEACHUU B HCIIOAHEHHE apOUTPaKHOIO PelIeHHs, eCAU YCTAHOBAEHO, YTO
B CYAAX CTpaHbl, TA€ apOUTPAXKHOE pelleHre OBIAO BBIHECEHO, MAM CTPAHBI, 3aKOH
KOTOPO# IIPUMEHSIETCSI, 9TO pellieHre OBIA0 OTMEHEHO MAM IIPHOCTAHOBAEHO.

28. Kak yKa3zaHO B KOMMEHTapHUH K BBOAHON YacTH CTaTbH V, HCIIOAB30OBAHKE B
BBOAHO# yacTH crarbu V (1) $opMyAHPOBKU "MOXeT GBITH' CBUAETEABCTBYET O TOM,
YTO HAIJMOHAABHbBIE CYABI NIMEIOT BO3MOXXHOCTD OTKA3aTh B IPHBEACHHH B HCIIOAHE-
HUe apOUTPAKHOIO PelleHNs] HA OCHOBAHMSX, H3AOXKEHHBIX B 9TOH CTaTbe, HO He
06s13ansbI 910 Aeaars’™. Kpome Toro, kak 0TMe4aAoch B raaBe PyKoBOACTBa, TOCBSI-
menHoi# cratbe VII, cya He Hapymur Konsenuumio, ecan, coraacuo crarse VII (1),
IPUBEAET B UCIIOAHEHHe apOUTpaXkHOe pelleHHe B COOTBETCTBHU C Ooaee OAaro-
HPUSTHBIMU IIOAOXKEHHSIMH, U3AOKEHHBIMH BO BHYTPEHHEM 3aKOHOAATEABCTBE €ro
crpaubl. COOTBETCTBEHHO, PSIA CYAOB COTAQIIAAKCH Ha IPUBEAEHHE B UCIIOAHEHHE
apOUTPaXKHBIX PelIeHHUi], IPHOCTAHOBACHHDBIX HAM OTMEHEHHbBIX B MeCTe HaXOX-
AeHMsT apOUTpaka, AMOO HA OCHOBAHMH HCIIOAB3OBAHMS (POPMYAHPOBKU 'MOXKET
6brtp” B crarbe V (1), aunbo coraacro cratbe VII (1) Ha OCHOBaHMM HaAMYHUS

28806 9TOM HEOAHOKPATHO 3as1BAA AnearsrmonHsiit cys Kaupa, Hanpumep 1o aeay Brothers for Import, Export
and Supply Company (Egypt) v. Hano Acorporish (Republic of Korea), Court of Appeal of Cairo, Egypt, 2 July 2008,
23/125 (3astBAeHMeE O TOM, 4TO TOABKO CYABL CTPAHDI, FA€ GHIAO BHIHECEHO apOUTPaKHOe pelleHHe, KOMIeTeHTHbL
BBIHOCHTDb TIOCTAHOBAGHHS B OTHOLIEHUH XOAATailcTB 06 ormene); The Commercial Company for Investment v. Bell
Rover Shipping Limited, Court of Appeal of Cairo, Egypt, 19 March 1997, 68/113 (sastBaeHme 0 TOM, 4TO TOABKO
CyAbI CTP&HBI, TAE 6bIAO BbIHECEHO aPGI/ITPa)KHOC pe].[IeHl/Ie, KOMII€TEHTHBI HPI/IHI/IMQT]) IIOCTAHOBAC€HHS B OTHOIIEHUN
XOAATAlICTB O NPHOCTAHOBACHHH IIPUBEACHUS B UCTIOAHEHHE apGUTPAXKHOTO pelleHns HAu ero orMeHe); Cairo for
Real Estate Company v. Abdel Rahman Hassan Sharbatly, Court of Appeal of Cairo, Egypt, 26 February 2003,
23/119 (3astBAeHHMe O TOM, YTO TOABKO CYABI CTPAHbl MecTa apGHTPAKHOIO pasbHpaTeAbCTBA KOMIIETEHTHbI
BHIHOCHTb [IOCTAHOBAGHNS B OTHOIICHUH XOAQTAHCTB 06 orMeHe). CM. tawke Karaha Bodas Co. (Cayman Islands)
v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara (Indonesia), Court of Appeals, Fifth Circuit, United
States of America, 23 March 2004, 02-20042, 03-20602. Cwm. Takxxe ICCA’'s GUIDE TO THE INTERPRETATION OF
THE 1958 NEW YOrRK CONVENTION: A HANDBOOK FOR JunGES102 (P. Sanders ed., 2011).

%89Cwm. BBepeHHe K raaBe PykoBoacTBa, mocsamenHoit cratbe V (1). Cwm. Takoke Nadia Darwazeh, Article V (1)
(e), B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE
NEw YOrK CONVENTION 301, 307-09 (H. Kronke, P. Nacimiento et al. eds., 2010); Christoph Liebscher, Arti-
cle V (1)(e), B: NEw YOorRK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS OF 10 JUNE 1958—COMMENTARY 356, 356, para. 351 (R. Wolff ed., 2012). Bumecte ¢ Tem HekoTOpbIe
aBTOPHI BBICTYIIMAH IIPOTHMB TAaKOTO TOAKOBAHHS HA OCHOBAHMM (PAHITY3CKOrO BapHaHTa TekcTa KoHBeHIpm.
O xope auckyccun cm. Philippe Fouchard, La portée internationale de l'annulation de la sentence arbitrale dans son
pays d’origine, 1997 REV. ARB 344; Jan Paulsson, Enforcing Arbitral Awards Notwithstanding a Local Standard
Annulment (LSA), 9(1) ICC BurL. 17 (1998).
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BO BHYTPEHHeM 3aKOHOAATEAbCTBE 6o0Aee GAATONPHATHOIO IOAONKEHHs, 4YeM
cratea V (1)(e)*.

a. OmmeHeHHOe apbumMpaXHoe pelieHue

29. Tlo MHEHHIO OAHOTO U3 KOMMEHTaTOPOB, TAKOE OCHOBAHHE AASL OTKa3a "PeAKO
HCIIOAB3YETCS U IOUYTH HUKOTAA He IPUBOAUT K YCIIEIHOMY pe3yAbTary'™'; B pspe
CAy4aeB HAIJIOHAABHBIE CYABI OTKAOHSIAM 9TO OCHOBAHHE AASI OTKa3a B IPUBEACHHUH
B UCIIOAHEHUE HOCpeACTBOM HPHMeHeHI/Iﬂ HAaIJMOHAAbBHBIX 3aKOHOB, HpeAyCMaTPI/I-
BAIOIIMX 0OAee OAArONPHSATHBIE YCAOBHS AASl IIPHBEACHMS B HCIIOAHEHHE, YeM
cratpa V (1)(e) Konserrmuu®?. C apyroiit croponst, KonpeHius He 06513b1BaeT CyAbl
[IPUBOAUTD B MICIIOAHEHME apOUTpaKHble PelLIeHNs, OTMEHeHHble B CTPaHe MeCTa
apOUTPAXKHOIO Pa3OUPATEAbCTBA, U B HEKOTOPBIX CAYYAsSX CYAB OTKA3bIBAAU B IIPU-
BEACHHH B NCIIOAHeHHe B cooTBercTBuH co crarbeii V. (1)(e) Ha artom
OCHOBaHHK .

30. B Tex cAydasx, KOrAQ 9TO OCHOBAaHHUE HCIIOAB30BAAOChH AASL OTKA3a B IIPHBEAE-
HUH B HCIIOAHEHIE, CYABI 3aSIBASIAM, YTO apOUTPAKHOE pelleHre AOAKHO OBITh Aell-
CTBUTEABHO OTMEHEHO, AASL TOTO YTOOBI MOYKHO OBIAO OTKA3aTb B €r0 IPHUBEACHUU
B HCIIOAHEHHe, M 4TO IIPOCTOe BO30y)XXAEHHE IPOLieAYPHl OTMEHBI He SIBASIETCS

3aKOHHBIM OCHOBaHHeM™ . OAMH POCCHICKHI CyA IIOCTAHOBHA, YTO €CAHM apbOu-

990Cwm., manpumep, Société Bargues Agro Industrie SA v. Société Young Pecan Company, Court of Appeal of Paris,
France, 10 June 2004, 2003/09894; Chromalloy Aeroservices v. Arab Republic of Egypt, District Court, District of
Columbia, United States of America, 31 July 1996, 94-2339; Nigerian National Petroleum Corporation v. IPCO
(Nigeria) Ltd., Court of Appeal, England and Wales, 21 October 2008, A3/2008/1037.PTA+(A); Buyer (Poland)
v. Seller (Poland), Hanseatisches Oberlandesgericht [OLG] Hamburg, Germany, 24 January 2003, 11 Sch 06/01,
a TaKKe CM. pelleHus, IPUBEACHHbIE B raaBe PyKoBOACTBa, nocssmenHoi cratbe VII (1).

991 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowaRDS A UNIFORM
JupiciAL INTERPRETATION 332 (1981).

992CM., B 4ACTHOCTH, IPHMeEPBI CyAebHOi npaxTuku Bo Opanumu: Société Pabalk Ticaret Sirketi v. Société Anonyme
Norsolor, Court of Cassation, France, 83-11.355, 9 October 1984, 1985 REV. ARB. 431, mmepeBop, Ha aHTAMICKHIT
asbik cM. B: 24 ILM 360 (198S); Bargues Agro Industrie S.A. v. Young Pecan Company, Court of Appeal of Paris,
France, 10 June 2004, 2006 ReV. ARB.; Société PT Putrabali Adyamulia v. Société Rena Holding et Société Moguntia
Est Epices, Court of Appeal of Paris, France, 31 March 2005, 2006 REV. ARB. 665, moarepxaeno Société PT
Putrabali Adyamulia v. Rena Holding Société Moguntia Est Epices, Court of Cassation, France, 05-18053, 29 June
2007, 2007 ReV. ARB.; Direction Générale de I'Aviation Civile de I'Emiral de Dubai v. Société International Bechtel
Co., Court of Appeal of Paris, France, 29 September 2005, 2006 REV. ARB.; Société S.A. Lesbats et Fils v. Volker le
Docteur Grub, Court of Appeal of Paris, France, 18 January 2007, 05/10887.

93Cm., B wacTHOCTH, ipUMepb! cyaebHo# npakTuky B Coeaunennnix [tatax u Tepmanuu: Baker Marine Ltd.
v. Chevron Limited, Chevron Corp,, Inc. and others v. Danos and Curole Marine Contractors, Inc., Court of Appeals,
Second Circuit, United States of America, 12 August 1999, 97-9615 and 97-9617 (oTkas B mpusepeHUH B
HCIIOAHEHHe apOUTPKHOIO pelleHUs Ha TOM OCHOBAHUHM, YTO OHO GBIAO OTMeHeHO cyaoM Hurepum, Koropast
SBAsIAACh MecToM apburpaxa); TermoRio S.A. E.S.P. (Colombia) v. Electranta S.P. (Colombia), Court of Appeals,
D.C. Circuit, United States of America, 25 May 2007, 06-7058 (0Txa3 B IpHBeAeHUH B HCIIOAHEHHe ap6HTPAKHOIO
pellleH s, OTMEHeHHOTO CyAQMH CTPAHBI MECTa HAXOXAEHHs apOUTPaxa, a UMEHHO KOAYMOUICKHMH CyAQMH);
Oberlandesgericht [OLG] Rostock, Germany, 28 October 1999, 1 Sch 03/99 (oTxas B npuBeAeHHU B HCTIOAHEHHe
apOUTPAKHOTO pelleHus, OTMEHEHHOTO B MecTe HaXOKAeHus apburpaka — Mockse).

994Cm. raaBy PyxoBoactsa, nocssmennyto crarbe V (1)(e), mynxr 12.
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TPaKHOE pelleHHe ObIAO ACHICTBUTEABHO OTMEHEHO, TO 9TO, TeM He MeHee, MOXKeT
CAY>KHTb AOCTAaTOYHBIM OCHOBAHHEM AASL OTKAa3a B €r0 IPHBEACHHUH B UCIIOAHEHHE
He3aBHCHMO OT TOT'O, MOYKET AU OBITh OOXKAAOBAHO pelleHre 00 OTMeHe 3TOro apou-
TPAXKHOTO pelIeHus’ >,

b. [lpuocma+osneHHoe apbumpaxHoe peuwieHue

31. Crarba V (1)(e) KouBennuu raxske paspelmaer CTOpOHaM 06KaA0BaTh TpH-
BEAGHHE B HCIIOAHEHHE apOUTPAXKHOTO PelIeHH s, €CAU 9TO apOUTPAXKHOE pelIeHIe
65140 "iproCcTaHOBAeHO". KOHBEHIIMS HE COAEPXKUT YKa3aHUI OTHOCHTEABHO OIIpe-
AEA€HMSI TepMUHA "TIPUOCTAHOBACHO", OAHAKO, 32 BECbMA MAABIM HCKAIOUeHHeM ™,
OOABIIMHCTBO CYAOB COTAACHBI C TEM, YTO 9TOT TEPMHH O3HAYaeT OPUIHAABHOE
[IPHOCTaHOBAEHUE ACFICTBHS B COOTBETCTBHU C CyAeOHBIM pemeHneM. Hampumep,
mBerapckuit GeAepaAbHBINA CyA 3aBUA O TOM, YTO 9TO IIPABHAO OXBATHIBAET CHTY-
Lo, KOTAQ KAKOH-AMOO Cyp, '3aMeTHB, 4TO Ha apOUTPAKHOE pelIeHHe MOXKET
HOBAMSITH AepeKT, He AOIYCKAET ero IPUBEACHNUSI B UCIIOAHEHHE AO TOTO MOMEHTa,
KOTAQ 9TOT BOIIPOC He OYAET YPEeryAHpOBaH IO CYLIECTBY CYAOM, PacCMATpHUBAIO-
MM XOAQTAMCTBO 06 OTMEHE 3TOro apbuTpaskHoro pemenus’. B atom peae cyae6-
HOe pelleHHe OO OTKAOHEHHH XOAQTalCTBA HCTI}A O AMKBHUAALIAM KOMITAHUM
OTBETYMKA OBIAO IPU3HAHO HE CTABSIIHUM II0A COMHEHHE ACHICTBUTEABHOCTD apOu-
TPAXHOTO PELIeHHs MAM He O3HAYAIOUIUM OQHIIMAABHOTO IPHOCTAHOBAEHHS €ro
[pUBEAEHNS B UCIIOAHeHHe™ .

32. AHaAOrMYHBIM O0OpPA30OM, AOCTUTHYTO IIOHMMAHHE B OTHOLIEHHH TOTO, 4TO
aBTOMATHUYECKOEe IPHOCTAHOBACHHE apOUTPAKHOTO PELIeHHs B Pe3yAbTaTe BO30YK-
AEHISI XOAQTAMCTBA O €F0 OTMEHE B CYA€ CTPAHBL, B KOTOPOIl apOUTpaXKHOe pelieH e
6b1A0 IIPHHATO, He oTBeyaeT Tpebosanmio crarbu V (1)(e). Kak ormeuasn Hekoro-
pble KOMMEHTATOPBI, €CAU TePMHUH "TIPHOCTAaHOBAEHHE" O3HAYAeT aBTOMATHYECKOe
[PHOCTaHOBA€HHUE ApPOUTPAXKHOTO pelleHNs B CTPaHe, B KOTOPOI 9TO apOUTpaKHOe
pelreHre OBIAO BBIHECEHO, AO 3aBepILIEHHS] PACCMOTPEHHS XOAATANCTBA 06 OTMeHe,
9TO NpPHBEAO Obl K HAPYLIEHHIO BCero pexxuMa KOHBEHIMH, ITOCKOABKY CTOPOHE,
BBICTYIAIOIE IIPOTHB [IPUBEACHHS B HCIIOAHEHHE, OYAET AOCTATOYHBIM BO3OYAUTH
XOAQTANCTBO 00 OTMeHe apOUTPAXKHOIO pelleHHs B MecTe apOUTPaXHOIO pasldu-
paTeAbCTBA, YTOOBI B IPUBEACHUN B MCIIOAHEHHE 9TOrO pelleHUs OBIAO OTKAa3aHO

9% Komnanus "Cuman Qpance” (Opanyus) npomus OAO <«Xordunzosas womnamus "Cubupckuii yemenm”>
(Poccutickas  Qedepayus), 000 «Dunancoso-npomsiuusennsiii cows "Cubkonkopd”> (Poccuiickas Dedepayus),
"Hcman6ys Qumenmo Smoipvimaapet” (Typyus), Geseparbubiit apouTpaxsiii cys 3anapno-Cubupckoro okpyra,
Poccnitckast Depepars, S aexabpst 2011 ropa, A27-781/2011.

996Cwm., nanpumep, Creighton Limited v. The Government of the State of Qatar (Ministry of Public Works), District
Court, District of Columbia, United States of America, 22 March 1995, 94-1035 RMU, XXI Y.B. Com. ARB.
(1996) (oTxas B mpuBeAGHHM B HCIOAHEHHe apOUTPAKHOTO PEIIeHHS Ha TOM OCHOBAHMH, YTO BO3GyKAHUE
nporeAypbl OTMeHb! Bo (paHIMK B TO BpeMs aBTOMATUYeCKU BAEKAO 3a COBOIt ero IPUOCTAHOBACHHUE).

997Swiss Federal Tribunal, Switzerland, 21 March 2000, SP.371/1999.
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BO Bcex Apyrux crpaHax’™. B IllBeiinjapuu, HalpuMep, OAHA CTOPOHA OCIIOPHAA

[pUBeAeHNE B HCIOAHEHHe apOMTPAXKHOLO peILIeHMs B COOTBETCTBUM CO CTa-
theit V (1)(e) Ha TOM OCHOBaHHH, YTO BO3GYXAEHHE MPOLIEAYPBI OTMEHBI B CYAAX
MecTa apOUTpaKHOro pasbumpareabcTBa Bo OpaHINM aBTOMATHYECKH IIPUOCTAHO-
BHUAO AEHCTBHE 3TOIO ap6HTpa>1<Horo pemenus. HIpefirapcxmit (I)eAepaAbeIﬁ CyA
CUeA, YTO IIPABHABHOE TOAKOBaHMe KOHBEHI[M 3aKAIOYAEeTCS B TOM, YTO IIPHOCTA-
HOBAEHHe apOUTPAXKHOIO pelleHus B CTPAaHe, TA€ OHO OBIAO BBIHECEHO, IIPEACTAB-
AsleT COOOM TOABKO OAHO U3 OCHOBAaHHI AAS €r0 OCIIAPUBAHMS, KOTAQ
COOTBETCTBYIOIIEEe pelleHne OBIAO IPUHATO CYAOM, & He KOTAQ IPHOCTAHOBACHHE
SIBASIETCSL TIPOCTBIM PE3YABTATOM XOAATANCTBA 06 OTMeHe apOUTPAXXKHOIO pele-
Hus™”. B peae AB Gotaverken Bepxosusiit cyp I1IBerjun moATBepAUA, YTO CChIAKA HA
"puocTaHOBAeHHOE" apOUTpaXKHOe pelnenue coraacHo cratbe V (1)(e) otHocuTCs
K "CHTyanuu, KOrAQ OCA€ KOHKPETHOTO PacCMOTPEHHUSI CYLIeCTBA AeAd HHOCTPaH-
HBIIl OPraH BBIHOCHUT IIOCTAaHOBA€HHE 06 OTMeHe OKOHYATEABHOIO U IIOAAEKAILETO
[IPUBEACHHUIO B HCIIOAHEHHE apOUTPAKHOTO pelleHUs HAU O IPHOCTAaHOBACHUN €r0
[IpUBEAEHNS B HCIIOAHeHHe . B pesyabraTe CyA OTKAOHHA yTBEP)KACHHE OTBETUHKA,
COTAACHO KOTOPOMY B IPUBEACHUN B HCIIOAHEHHE AOAXKHO OBITH OTKA3aHO Ha TOM
OCHOBAHMI, 9TO XOAQTANCTBO 06 OTMeHe 6bIAO BO3OYxaeHO Bo Opanrmy, T. e. B
TOI1 CTpaHe, TAe apOUTpakHOe pelreHue 65140 BbiHeCeHO' ™. PyKOBOACTBYSICH 9TUM
Ke TIPUHLUIIOM, OAMH cyA B Coepnnennsbix [lIraTax 0TKa3aA B IPUBEACHUHU B HCIIOA-
HeHue apburpaxuoro pemenus. [loarBeppus, uro "cratbs V (1)(e) Kousenuuu
TpebyeT HaAMYKS 'KOMIIETEHTHOIO OpraHa’ AASI IIPUOCTAHOBAEHHS apOUTPAsKHOTO
peleHus, a He IPOCTO IPEAYCMOTPEHHOIO 3aKOHOM MEXaHHM3Ma [IPHOCTAHOBACHUS
AeNCcTBUS", 9TOT CyA OTMETHA, YTO B AQHHOM A€A€ IIOCTAHOBAEHHE apreHTUHCKUX
CYAOB O IIPHOCTAHOBAEHUH AEHCTBHS OBIAO He IIPOCTO "aBTOMATHYECKUM' [IPHOCTA-
HOBAEHHEM B pe3yAbTaTe BO30Y>KACHUS IIPOLIEAYPBI OTMEHbI MAY COOAIOAeHMS $Op-
MaABHOTO TPeOOBaHUS 'AO BbIHECEHHs IIOCTAHOBAEHMsS, U Ha 3TOM OCHOBAHHHU
OTKAOHHA XOAQTANCTBO O IPUBEACHUN B HCIIOAHEHMe apOuTpakHoro pemerms'®'.

998 ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM
JupIcIAL INTERPRETATION 352 (1981). Cm. taoke Nadia Darwazeh, Article V (1)(e), B: RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION
301, 341-42 (H. Kronke, P. Nacimiento et al. eds., 2010); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL
COMMERCIAL ARBITRATION 980-81, para. 1690 (E. Gaillard, J. Savage eds., 1999); Christoph Liebscher, Arti-
cle V (1)(e), B: NEw YorRK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS OF 10 JUNE 1958—COMMENTARY 356, 372, paras. 395-96 (R. Wolff ed., 2012).

9% Company X S.A. v. Y Federation, Swiss Federal Tribunal, Switzerland, 9 December 2008, 4A_403/2008.

10004 B Gétaverken v. General National Maritime Transport Company (GMTC), Libya and others, Supreme Court,
Sweden, 13 August 1979, SO 1462. Cm. Taxxe The Republic of Gabon v. Swiss Oil Corporation, Grand Court,
Cayman Islands, 17 June 1988, XIV Y.B. Com. ARB. (1989) (mocraHOBA€HHME O TOM, YTO ABTOMATHYECKOE
HPHOCTaHOBAeHHe AeﬁCTBI/Iﬂ aPGI/ITPa)KHOI'O pe]l[eHI/U{ B CI/[Ay B036Y)KA9HI/IH XOAaTaﬁCTBa 06 OTMEHE 3TOTO PemeHI/Iﬂ
B COOTBETCTBUH C (PaHIy3CKUM 3aKOHOAATEABCTBOM HE O3HAYAET, 4TO "KOMIETeHTHBIH OpraH, [AefcTBys)
COBHATEABHO, PHOCTAHABANBAET [apOUTpaXHOE pelieHue]", U MOITOMY He SBASETCS OCHOBAaHHEM AASl OTKA3a B
MpuBeAeHHH B HcToAHeHue coraacHo ctatbe V (1)(e)); S.A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gi-
anfranco Rizzardi, Court of Appeal of Orleans, France, S October 2000 (3asiBAeH¥e 0 TOM, 4T MPHOCTaHABAKBAIOLEE
AEVICTBYE TIPOLIEAYPBI OTMEHbI, BO30Y>KAEHHON B MECTe HAXOXAEHHsS apOUTpaska, a MIMeHHO B MITaAuu, He o3Havaer
AVICTBHTEABHOE NPHOCTAHOBAGHHE B COOTBeTCTBMU ¢ Tpebosammem crarsu V (1)(e) u He MOXer cAyxutb B
KauyeCTBe 3aKOHHOI'O OCHOBAaHMS AAS OTKa3a B HPHI}H&HI/II/I nu HPI/IBeAeHI/H/I B UCIIOAHEHHE aPGHTPa)I(HOFO PemeHI/[ﬂ).

100IEDF International S.A. v. YPF S.A., District Court for the District of Delaware, United States of America,
20 November 2008, Civil Action No. 08-167-JJF.



Cratea V (2)(a)

2. B IIpPU3HAHMM W IIPUBEACHHHN B HMCIIOAHEHHE ap6I/ITpa)KHOI‘O peneHna
MOXET OBITD TaKXKe OTKa3aHO, €CAH KOMIIETEHTHAS BAACTb CTPAHBbI, B KOTOPOﬁ
HCIPAMMBAETCA IIPU3HAHNE M IIPUBEAEHHE B MCIIOAHEHUE, HaﬁAeT, 4qTo:

a) OOBEKT CHOpa He MOXET ObITh IIPEAMETOM apbUTPasKHOTO pasbupa-
TEABCTBA II0 3aKOHAM JTO CTPAHBI;

[...]

MoarotoButenbHble MaTepuanbl

Iodz0mosumenvrvie mamepuarst o crarbe V (2)(a), npunsroit B 1958 roay, coaep-
JKATCS B CAGAYIONIMX AOKYMEHTaX:

IIpoexm KoHeeHyuu 0 NPUSHAHUU U NPUBEOEHULU 8 UCNIOAHEHUE UHOCHPAHHDIX ApOU-
MPANCHBIX Peuienuil U 3ameanus npasumesbcms U op2aHu3ayuli:

« Aoxaap KomureTa 10 HCIIOAHEHHIO MEKAYHAPOAHBIX apOUTPAKHBIX pelle-
auit: E/2704 u [Ipusoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanns
IIPaBUTEABCTB U OPTaHHM3AIIUI, KACAIOIIUECs POEKTa KOHBEHI[UH O IPU3HA-
HHH U IPUBEACHNN B MCIIOAHEHHME MHOCTPAHHDIX apOUTPaKHBIX pelleHHmil):
E/2822, Annexes L1I; E/2822/Add.2; E/2822/Add.S; E/CONFE.26/3/
Add.1.

« Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amesannus, kaca-
IOIMeCs MPOeKTa KOHBEHIJMH O MPH3HAHHU M IIPUBEACHUM B HCIIOAHEHME
MHOCTPAHHBIX apOUTPAXKHBIX pelleHwmil: 3amucka [eHepaAbHOTO cexperaps):
E/CONF.26/2.

251
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Kongepenyus Opeanuzayuu Obvedunennvix Hayuii no mexncoynapoonomy xommepue-
cKoMy apoumpancy:

ITorpaBKu K IPOEKTy KOHBEHIMH, [PEACTABACHHBIE IIPABHTEAbCTBEHHDIMH
aeaeraiuamu: E/CONF.26/L.17; E/CONF.26/L.32.

CpaBHeHre npoexToB, oTHOCsmuxcs K crarbsaM 1L, IV u V npoexra KoHBeH-
nuu: E/CONFE.26/L.33/Rev.1.

AaAbHelllre ONPaBKY K POEKTY KOHBEHIUH, IIPEACTABACHHbIE [IPABUTEAD-
crBeHHbIMU Aeaeranuamu: E/CONFE.26/L1.38.

Texcr crateit I1I, IV u V npoexra KoHBeHIMH, IpeAAOKeHHbI Paboyeit rpyr-
noit III: E/CONF.26/L.43.

Tekcr crareit, npunstsiit Kondepennumeit: E/CONFE.26/L.48.

Texcr KoHBeHIMM O IPU3HAHUH U IPUBEACHHUH B UCIIOAHEHHE HHOCTPAHHDIX
apOUTPaKHBIX PeLIeHNI T, IPUHATHIA B KA4€CTBE IIPEABAPUTEABHOTO PEAAKLIH-
onnniM komuterom: E/CONFE.26/L.61; E/CONE.26/8.

3aKAIOYUTEABHBI aKT U KOHBEHI¥S O IPU3HAHNU U IPUBEACHHUH B UCIIOAHE-
HYe MHOCTpPAaHHBIX apbourpaxubix pemennii: E/CONF.26/8/Rev.1.

Kpamxue omuemot:

Summary Records of the Eleventh, Thirteenth, Fourteenth, Seventeenth, and
Twenty-First Meetings of the United Nations Conference on International
Commercial Arbitration (Kparkue oT4eTst 06 0OAMHHAALIATOM, TPUHAALIATOM,
YeTBIPHAALIATOM, CEMHAALIATOM U ABAALATh IepBOM 3acepaHnsix Kondepen-
tuu Opranusanuu O6beanHeHHbIX Haruil 10 MeXXAYHAPOAHOMY TOPrOBOMY
ap6urpaxy): E/CONF.26/SR.11; E/CONE26/SR.13; E/CONFE26/SR.14;
E/CONE.26/SR.17; E/CONE.26/SR.21.

Summary Records of the Fifth, and Seventh Meetings of the Committee on
Enforcement of International Arbitral Awards (Kparxue oryersi o marom u
ceAbMOM 3acepaHnsix KoMuTeTa 1o HCIIOAHEHHIO MEXKAYHAPOAHBIX apOUTpasK-
ubix pemennit): E/AC.42/SR.S; E/AC.42/SR.7.

Komumem no ucnosnenuro mexdyHapooHvix apoumpaiHvix peuseHui:

Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non—governmental organization
having consultative status in category A (HPI/IBEAQHI/IQ B HCIIOAHEHHE HHO-
CTPaHHBIX apOUTPKHBIX pELIeHHi: 3asBAeHHE MeXAYHApOAHON TOProBOM
MaAaThl — HENPAaBUTEAbCTBEHHOM OpPraHU3alMH, UMEOIeN KOHCYABTaTHBHBIM
craryc kareropuu A): E/C.2/373.

Aoxaas Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAKHBIX pelle-
uuit: E/AC.42/4.
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(Aoxyments! umerorcs B Muteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NPaBo M 6Gubanorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

BBeaeHue

1. Tloaoxenus crarou V (2)(a) Hbm-PIopKCKoﬁ KOHBEHIIUHU ITO3BOASIIOT CYAAM
AOTOBAapMBAIONIErOCsl TOCYAQPCTBAa OTKa3blBaTh B IPU3HAHMM M IIPUBEACHHMU B
HCIIOAHeHHe apOUTPAXHOIO pelleHNs, €CAU OHH COYTYT, YTO IIPEAMET CIIOpa, II0
KOTOPOMY ObIAO BBIHECEHO apOUTPAXKHOE pelleHHe, He MOXKET [IOAAEKATb YPETyAU-
POBAHHIO IIyTeM apOUTpaka B COOTBETCTBUM C 3aKOHOAATEABCTBOM CTPAHbI, B KOTO-
po¥ HCIpalBaeTcs NpU3HAHKE U IPUBEACHHE B HCIIOAHEHHe.

2. CoraacuHo cratbe 1 ( b) JKeneBckoit koHBeHITMU 1927 ropa, AAS IPU3HAHUA U
[PUBEACHIS B HCIIOAHEHHE HeOOXOAMMO AOKA3aTh, YTO IIPEAMET PellIeHHs MOT [IOA-
A€XaTh yPEeryAHUpOBAHMUIO ITyTeM apOUTpaka IO 3aKOHY CTPAHbI, B KOTOPOII pelle-
HUe IPEABSIBASETCS K HCIIOAHeHHI0' *, BmecTe ¢ TeM B Hb}o-I;Iochxoﬁ KOHBEHIIUHU
B ctathe V (2)(a) mpocTo mpeAycMaTpHBaeTcs, YTO B MPU3HAHUU U TIPHBEACHUHU B
HCIIOAHeHHe "MOXKeT" OBITb OTKa3aHO, eCAM OOBEKT CIIOpa He MOXET OBITH IIpeAMe-
TOM apOUTPaKHOrO pasbupareabcTBa. Takoe oTcTymaenue oT Tekcra JKeHeBckoit
koHBeHIUH 1927 ropa YeTko ykasbiBaeT Ha TO, uTo Hbto-llopkckas koHBeHIus
[PHU3BaHA CIOCOOCTBOBATH IPUBEACHUIO B MCIIOAHEHME apOUTPAKHBIX PelIeHNUIT.

3. B Hbio-Vopkckoil KOHBEHIJUM TaKKe 3aTParMBaeTcs BOIPOC O ToM, "Moxer
AML 00BeKT CIopa "6bITb IPEeAMETOM apOHTPAXKHOTO Pa3OHpaTeAbCTBA’ B CBSI3U C
IpU3HAHKEM apOUTPASKHOTO COTAAIIEHHS B COOTBeTCTBHH o crarbeit I (1)1, Kak
OTMETHAM KOMMEHTATOPBI, CAEAYET OAMHAKOBO MOHUMATh CMBICA POPMYAHPOBKU
"MOXET OBITb IIPeAMETOM apOUTPAXKHOIO pasbHPaTeAbCTBA’, HCIOAB3YEeMOM
B ctarbe II (1) u B cTarbe V (2)(a)'**.

10028 crarpe 1 (b) YKeneckoit kouBenrmu 1927 roaa TOBOPHTCS O "IpeaMeTe peleHus", KOTOPBIA "MOT II0A-
A€XaTb yperyAnpoBaHHIo myTeM apburpaxa’. Hicroabsosanue B Hpio-VIOpKCKO#t KOHBEHITHU APYTO#i POPMYAHPOB-
KH, 2 IMEHHO "00beKT Cropa’, He BBI3BAAO HUKAKUX IIPOTHBOPEYUMIT HAH OOCYKAEHMUIL.

1993Coraacuo crarpe II (1), cyabl AOTOBaPHBAIOIIUXCS TOCYAQPCTB NPH3HAIOT MMCHbMEHHOE COTAALIEHHE, IO KO-
TOPOMY CTOPOHBI OOSI3YIOTCSI IIEPEAABATh B ApOHTPaXK Bce "CIIOPHI', BOBHHKIIME B CBSI3U C KAKUM-AHOO IPaBOOT-
HOIIeHHeM, 065eKT KOTOPOro "MOXeT GBITh IIpeAMeTOM apOuTpaskHoro pasbupareancrsa’. Cum. raasy PykoBoacTBa,
nocBsmeHHylo crarpe I

199%7an Paulsson, Arbitrability, Still Through a Glass Darkly, B: ARBITRATION IN THE NEXT DECADE 95, 96
(ICC Pub. No, 612E, 1999); ALBERT JAN VAN DEN BERG, THE NEW YORK CONVENTION OF 1958: TOWARDS
A UNIFORM JUDICIAL INTERPRETATION 359 (1981); David Quinke, Article V (2)(a), B: THE NEwW YORK CON-
VENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—Com-
MENTARY 380, 383, para. 427 (R. Wolff ed., 2012). B aToii raaBe paccMaTpHBaIoTCs pellleHNs HALMOHAABHBIX CYAOB,
B paMKaX KOTOPBIX aHAAUBHPYETCSl OCHOBAHHE AASI OTKA3a B IPUSHAHUU U IPUBEACHUHU B UCIIOAHEHUE apOUTPAKHOIO
pemerus coraacHo crarbe V (2)(a). IIpuMepst Aea, B paMKaX KOTOPBIX OCYIECTBASAOCh TOAKOBAHHE GOPMYAHPOBKH
"MO’KET 6BITh PeAMeTOM apOHTPAsKHOTO pasbupateabcTsa’, copepxameiics B ctatbe 11 (1), cm. raasy PykoBoacTsa,
nocBsmeHHylo crarpe I
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4. Cya moxer ex officio MOAHATb BOIIPOC 00 OCHOBAHMU AASI OTKA3a, IIPEAYCMO-
TpenHoM cratbeit V (2)(a)'*®. Tem He MeHee HEKOTOpblE CYABI COYAH, 4TO Gpems
AOKA3bIBAHHsI TOTO, YTO OOBEKT CIIOPA He MOXET OBITh IPEAMETOM apOUTPaXKHOTO
pasbupaTeAbCcTBa, B KOHEYHOM CUeTe IO-IPEKHEMY BO3AAraeTcsi HA CTOPOHY, BO3-
PKAIOLIYO IPOTHB IIPU3HAHKS 1 IPUBEAEHUS B HCIIOAHeHHe' ™%,

S. B xope mpenwuit o cratpe V (2)(a) dppaHiryscKas AeAeramus 3aTpoHyAa BOIPOC
O TOM, II03BOAUT AU 9TOT IIyHKT HALIUOHAABHBIM CYAQM IIPUMEHATh MECTHBIE 3aKOHBI
B KaueCTBe OCHOBAHHS AASL OTKA3a B [IPU3HAHUY U IPUBEACHUU B UCIIOAHEHNE MHO-
cTpaHHBIX apbuTpaxkHbix pemenuit'®”. CysebHas MPaKkTHKA B AOTOBAPHBAOIIMXCS
FOCYAAQPCTBAX B HEKOTOPOI Mepe CHHMAeT 3Ty 06eCIIOKOeHHOCTh. Bompoc o Tow,
MOXET AH OOBEKT CIIOpa, [I0 KOTOPOMY BHIHECEHO apOUTPAKHOE pElLIeHHe, IOAAL-
KaTh apOUTPAKHOMY Pa3OHpPATEABbCTBY, 3ATPATMBAACS B OTHOCUTEABHO HEOOABIIOM
4KCAE A€A, U CYABI AOTOBAPHBAIOLIUXCSI FOCYAQPCTB AMIIb B HECKOABKHMX CAYYasX
BOCIIOAB30BAAKCh CBOMM IIPAaBOM OTKA3aTh B IPU3HAHUM M IIPUBEACHNH B UCIIOAHE-
HHe Ha ocHOBe ctatsu V (2)(a).

AHanus

A. KoHuenuus

6. B crarpe V (2)(a) Kousenuu npeaycMarpupaeTcs, 4to cya "MOxeT" OTKa3aTh
B NPU3HAHUM U MPHBEACHHH B HCIIOAHEHHE, eCAM "0OBEKT CIIOpa He MOXeT OBITH
IpeAMeTOM apOUTPaKHOTO pasbuparesbcTsa’. B KoHBeHIMM He COAEPXUTCSI OIIpe-
AeaeHUST OPMYAUPOBOK "00beKT criopa”’ U "MOXKeT ObITb IPeAMETOM apOUTPAKHOTO
pasbupareasctBa’. B nodzomosumervnoix mamepuarax no Konsenrun He paccma-
TpUBaloTCs GOPMYAHPOBKH, UCTIOAB3yeMble B cTatbe V (2)(a).

7. Kak IIpaBHAO, IIPHUHATO CYHUTATD, YTO CTATbA Vv (2)((1) IIO3BOASACT HAITMOHAAD-
HBIM CyAaM OTKa3bIBaTb B IIPU3HAHUN U IIPUBEACHHH B HCIIOAHEHHE ap6I/ITpa)KHOI'O
pemeHus, €CAU CYIECTBYET IOPUANIECKOE ITPEISITCTBUE AASL YPET'YAUPOBAHHUSA 06D-
€KTa OCHOBOIIOAAralromero Criopa ImyTem ap61/ITpa>Ka, T. €. €CAU OCHOBHOM crop

1995FoUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 983, para. 1693
(E. Gaillard, J. Savage eds., 1999); ALBERT JAN VAN DEN BERG, THE NEw YORK CONVENTION OF 1958: To-
WARDS A UNIFORM JUDICIAL INTERPRETATION 359 (1981).

19%¢alian Party v. Swiss Company, Court of Appeal of Ziirich, Switzerland, 17 July 2003, XXIX Y.B. Com. ARB.
819 (2004); English Company X v. Spanish Company Y, Supreme Court, Spain, 10 February 1984, X Y.B. Com.
ARB. 493 (1985).

1997 To0z20mosumenstvie mamepuarsi, United Nations Conference on International Commercial Arbitration,
Summary Record of the Eleventh Meeting, E/CONE26/SR.11, p. 7.
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"IBASIETCS He TIOACYAHBIM apburpaxsomy cyay"''°. B xomrekcre cratou V (2)(a)
I0A BO3MOXHOCTBIO YPEryAUPOBAHUS B apOUTPAKHOM IOPSIAKE IIOAPA3yMeBaeTCs,
MOXXET AHL CIIOP OBITh YPeryAUpOBaH IyTeM apOUTPaska AU 5Ke OH AOAXKEH ypery-
AMPOBATBCS TOABKO B CyAeOHOM mopsipke'*”. DTy $OpMyAHpPOBKY He CA€AyeT IIOHHU-

MaThb KaK OIPEAEASIONIYIO, IIOAITIAAAET AW CIOpP IIOA AefICTBI/Ie aP6I/ITPa>KHOI‘O

coraamenus .

8. KouHremnmus "BO3MOXHOCTD yperyAHPOBaHUS B apOUTPOKHOM IOPsiAKe” BCTpe-
qaercs He ToAbko B Hbto-llopKckoit KoHBeHIMH. BO3SMOKHOCTb yperyAnpoBaHus B
apOUTPaXKHOM MOPSIAKE OTHOCHUTCS, CKOpee, K 60Aee MHPOKOMY KPYr'y HHCTPYMeH-
TOB, TAKMX KaK MMIIEPATHBHbIE HOPMbI TOCYAAPCTBA CYAQ, KOTOPBIE NMEIOT IIPEeUMY-
IIECTBEHHYI0 CHAY IO OTHOIIEHHWI0O K aBTOHOMHU CTOPOH M IIO3BOASIOT
HAI[IOHAABHOMY CYAY 3aIIHIATh OCHOBHbIE HHTEPECHI IIPABOBOTO MIOPSIAKA TOCYAAp-
CTBA, B KOTOPOM OH HAXOAMTCSL

9. Paspaborunku KOHBeHIINHI OTKAOHUAH IIPEAAOIKEHIE PPAHITY3CKOM ACAeTaLIUY
06 uckarouernu cratbu V (2)(a) Ha TOM OCHOBaHHH, 4TO OHO HeIpaBoOMepHO IpH-
AJeT MEXAYHAPOAHYIO 3HAYMMOCTb BHYTPEHHHM IIPaBOBBIM HOPMaM M 4TO AOCTa-

TOYHO OBIAO OBl COOTBETCTBHS apOUTPAXKHOIO PELIEHHUS MEXAYHAPOAHOMY

1011

Iy OAMYHOMY IIOPSIAKY, YTO OTPAXKEHO B HBIHEIIHeH cTarbe V (2)(a)om. Mexay Tem

1008Cy, GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 948 (2014); W. LAURENCE CRAIG,
WiLLIAM W. PARK, JAN PAULSSON, INTERNATIONAL CHAMBER OF COMMERCE ARBITRATION 60 (2000). B xope
paborsr Hap Kousenmpein O6uiecTBO CpaBHHTEABHOIO IIPABOBEACHHUS IIPEAAOKHMAO 3aMEHUTb (pOPMYAHPOBKY
"He MOXXeT OBITh IPeAMETOM apOHTPAKHOTO Pa36HpaTeAbcTBa’ GOPMYAHPOBKOI "HEBOSMOXKHOCTD YPEryAUPOBAHHSI
B apbuTpaxHOM mopsiake”. DTO mpeproxKeHHe GOAee IOAPOOHO He 06CYKAAAOCH 1 He OBIAO MEPEAAHO Ha PACCMO-
tpenne PepakimonHomy komurery. ITodzomosumenrvrvie mamepuarst, Recognition and Enforcement of Foreign
Arbitral Awards, Report by the Secretary-General, Annex II, Comments by Non-Governmental Organizations,
E/2822, p. 22.

1009 LAURENCE CRAIG, WILLIAM W. PARK, JAN PAULSSON, INTERNATIONAL CHAMBER OF COMMERCE
ARBITRATION 60 (2000); GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 944, fn. 3 (2014); Albert
Jan van den Berg, Consolidated Commentary Cases Reported in Volumes XXII (1997) - XXVII (2002), XXVIII Y.B.
CoM. ARB. 666 (2003), para. 519; ICCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEW YORK CONVEN-
TION: A HANDBOOK FOR JUDGES 104 (P. Sanders ed., 2011).

1919Cm., B 4acTHOCTH, TepMUHOAOTHUIO, UCTIOAb30OBaHHYI0 Bepxosrbm cyaom Coepnnennsix 11ITaToB B KOHTeKCTe
pacemotpenus aeaa First Options of Chicago, Inc. v. Manuel Kaplan, et ux. and MK Investments, Inc., Supreme Court,
United States of America, 22 May 1995, 514 United States 938. Taxoe 60Aee mEPOKOe IIOHUMAHHE BO3MOXKXHOCTH
YPEIyAUPOBAHHS B aPOUTPAXKHOM IOPSIAKE, KAK IIPABUAO, He IIPHMEHSIETCS B MEKAYHAPOAHOIL IIPAKTHKE; CM., Ha-
puMep, B KOHTeKCTe Ieperosopos 1o Tumosomy sakony FOHCHTPAA 06 ap6urpaxe, Howarp M. HoLtz-
MANN AND JoSEPH E. NEUHAUS, A GUIDE TO THE UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL
ARBITRATION—LEGISLATIVE HISTORY AND COMMENTARY 138§ et seq. (1989).

101 T0020mosumenrvtvie mamepuaarvi, United Nations Conference on International Commercial Arbitration,
Summary Record of the Eleventh Meeting, E/CONE26/SR.11, p. 7. IlpeacTaBaeHHOE MO3AHEE TPEMsI TOCYAAP-
cramu, a umenHo Qpanrmeit, Hupepaampamu u Qepeparusnoir Pecrrybanxoit Iepmanmeit, mpepAoxeHme Taxoke
IIPeAyCMaTPHBAAO HCKAIOueHHe HbiHemmeft crarbu V (2)(a): nodeomosumervnvie mamepuasst, United Nations
Conference on International Commercial Arbitration, Summary Record of the Fourteenth Meeting E/CONF.26/
SR.14, p. 2. I'peveckas AeAeraist IPEAAOXKIAA CACAYIOIIUM 00Pa3oM H3MEeHUTh GOPMYAHPOBKY: "TakuM 06pas3oM,
4T06BI TOT GAKT, YTO UHOCTPAHHOE APOUTPAKHOE PelIeHHe IIPOTUBOPEYUT OCHOBOIIOAATAIONIMM IIPHHIMIIAM IIPaBa
(my6amaHOMy TOpSAKY), 6bIA GBI AOCTATOYHBIM OCHOBAHHEM AAS OTKas3a B ero mpusHanuu'. ITodzomosumertbie
mamepuavt, Recognition and Enforcement of Foreign Arbitral Awards, Report by the Secretary-General, Annex I
Comments by Governments, E/2822/Add. 2, p. 2.
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B OKOHYAaTEAbHOM TeKcTe KOHBEHIJMM MCIOAB3YeTCS MOAXOA, MPUMEHSBIIMICS
B JKeHeBckoit kouBeHImu 1927 ropa, B KOTOpOil OCHOBaHHE IyOANMHOTO MOPAAKA
(crarbst 1 (a)) u OcHOBaHUe BO3MOXHOCTU YPEIyAHPOBaHUsS B apOUTPAXKHOM
nopsiake (ctatbs 1 (b)) paccMaTpHBAIOTCS B OTAGABHBIX OAPA3AEAAX, U TIOITOMY
crarbs V (2)(a) u cratpa V (2)(b) u3roxeHbI B KauecTBe OTACABHBIX OCHOBAHMIA.

10. Kpome TOro, B HEKOTOPBIX CAy4asX OCHOBaHHE AASl OTKA3a, U3AOXKEHHOE
B crathe V (2)(a), MOXET COBITAAATh C OCHOBAaHHMEM AAS OTKA3a, M3AOKEHHBIM B
cratpe V (2)(b), a B Apyrux cayuasx — et. Hanpumep, HeKOTOpbIe BOIPOCHI CeMeii-
HOTO ITPaBa, 3aTparuBaloliye Takke GHMHAHCOBBIE AEAQ, TAKHE KAK YPeryAMpOBaHHe
$HHAHCOBBIX AOTOBOPEHHOCTEN MEXAY CyNpyTaMH, B HEKOTOPBIX IIPABOBBIX CHCTe-

Max He IIOAAEKAT YPEeryAUPOBAHMIO ITyTeM apfurpaxa'’?

, B TO BpeMs KaK ApyTrue
[IPaBOBBbIE CHCTEMbI AOITYCKAIOT MX YPeryAMPOBAaHIE B PAMKAX apOUTPaKHON IpoO-
e, AYPBIIOB

IyOAMYHOTO IIOPSIAKA.

, ¥ OHM IIPY 3TOM He IMOAMAAAIOT II0A KOHIIEMIMIO MEeXAYHapOAHOTO

11. B cooTBeTcTBHU C UCIIOAB3YEMBIM B Hb}O-PIOpKCKOfI KOHBEHITUH ITIOAXOAOM K
PasrpaHUYEHHI0 BOIPOCOB O BO3MOXKHOCTH YPEeIYAHPOBAHHS B apOUTPaXHOM
HOpPSIAKE U BOIIPOCOB ITIyOAMYHOTO IOPSIAKA CYABL B AOTOBApPHBAIOIINXCS TOCYAAP-
CTBaX HEM3MEHHO OTACABHO IIOAXOAAT K PACCMOTPEHHIO OCHOBAHUH, YKa3aHHBIX B

cratbax V (2)(a) u V (2)(b), ue sarparusas BOIPOC O TOM, OTHOCATCSL AM OHH K

OAHOI U TOH e KoHIernmuu' "%,

12. Bpiro BHICKA3aHO MHEHHE O TOM, YTO €CAU TOT MAM HHOM KOHKPETHBIH BOIIPOC
He MOXXeT OBITh YPeryAUpOBaH B apOUTPSKHOM IIOPSIAKE COTAACHO HAIIHOHAABHOMY
3aKOHOAATEABCTBY, TO 9TO BOBCE HE O3HAYAET, YTO B €r0 OTHOUIEHMU HEBO3MOXHO
OyAeT BBIHECTH ApOMTPAXKHOE pellleHHe, KOTOpOe MOXHO OyAeT HpHBeCTH B

1912Cy,, Hanpumep, crarsio 806 [PakAAHCKOTO MPOIeCCYaAbHOTO KOAeKca LITaAmu, coraacHo KOTOpOil CTOpo-
HaM paspelmaercs BbIOHpPaTh apOUTPak AASL YPETryAUPOBAHKS CIIOPOB, 32 HCKAIOUEHHEM CIIOPOB, KACAIOIUXCS, B
YaCTHOCTH, "BOIPOCOB CeMEFHOTO IOAOXKEHHUs U Pa3BoAd’; crarbio 2060 Ipaskaanckoro kopexca Opannuu, B Ko-
TOpOIT IIPEAYCMATPUBAETCS, B YACTHOCTH, YTO "He PA3pelIaeTCs 3aKAKYATh APOUTPASKHBIE COTAALIEHHS TI0 BOIPO-
caM [. . .], CBA3aHHBIM C Pa?’BOAOM nu pa3AeAbeIM Hpo)KKBaHHeM CyHPyFOB o pe].[IeHI/HQ CyAa". XOTﬂ 3TOT TEKCT U
He KacaeTcsi MESKAYHAPOAHOIO apOUTpasKa, OH TeM He MeHee CBUACTEAbCTBYET O 3HAYEHUHU, KOTOpoe $PaHIfy3CKHe
3aKOHOAAQTEAU MPHAAIOT STUM BOIIPOCAM.

1913Cy., Hanpumep, crarbio 177 mBeiirapckoro 3akoHa O YaCTHOM MEKAYHAPOAHOM IIpaBe, B COOTBETCTBUH C
KOTOPOI1 "HPeAMEeTOM apbOUTPAKHOIO Pa3bUpaTeAbCTBA MOXKET OBITb AI0GON CIIOp, 3aTPArMBAIOIIUIl GpHHAHCOBbIE
uHTepech!”, T. €. AKGOI CIIOp, KOTOPbIA MOKET GbITh OLIEHEH B ACHESKHOM BbIPAKEHHH, MOXKET IIOAAEKATh ypery-
AMPOBAHHIO ITyTeM apGHuTpaXxa.

191%Cw., Hanpumep, Parsons & Whittemore Overseas Co. v. Société Générale de L'Industrie du Papier (RAKTA),
Court of Appeals, Second Circuit, United States of America, 23 December 1974, 508 F.2d 969, 975; Angel v.
Bernardo Alfageme, S.A., Supreme Court, Civil Chamber, First Section, Spain, 20 March 2001, XXXI Y.B. Com.
ARs. 821 (2006); Hemofarm DD, MAG International Trade Holding DD, Suram Media Ltd. v. Jinan Yongning Phar-
maceutical Co. Ltd., Supreme People’s Court, China, 2 June 2008, Min Si Ta Zi No. 11; Javor v. Francoeur, Supreme
Court of British Columbia, Canada, 6 March 2003, BCSC 2003 350; Bobbie Brooks Inc. v. Lanificio Walter Banci
s.a.s, Court of Appeal, Florence, Italy, 8 October 1977, IV Y.B. Com. ArB. 289 (1979); KM v. JSC, Supreme
Court, Lithuania, 21 February 2011, XXXVIII Y.B. Com. ArB. 414 (2013); Drummond Ltd. v. Ferrovias en
Liquidacién, Ferrocariles Nacionales de Colombia S.A. (FENOCO), Supreme Court of Justice, Colombia,
19 December 2011, 11001-0203-000-2008-01760-00.
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ucroanenue coraacHo Hpro-Hopkckoit kousermuu. B aeae Parsons opuH U3 area-
AsipoHHBIX cyA0B CoepntenHsix IIITaToB mpuiIeA K BBIBOAY O TOM, YTO "BIIOAHE
BO3MOJKHO, YTO 0COOBIE COOOpaKEHUS M IIOAUTUKA', AeKAIIHe B OCHOBE MeXXAyHa-
POAHOrO apbuTpaxa, 'TpeOyIOT GoAee Y3KOTO B3rASAA Ha HEBO3MOXKHOCTD ypery-
AMPOBAHUS B ApOUTPAKHOM ITIOPSIAKE B KOHTEKCTE CKOPee MEKAYHAPOAHOM, HEXKEAH
HarroHaAbHOM"''5, PsiA KOMMEHTATOPOB TakKe IIPHAEP)KUBAIOTCS MHEHHS O TOM,
4TO IOCKOAbKY KOHBeHIMsI pusBaHa CII0COOCTBOBAT PUBEACHHIO B HCIIOAHEHUE
apOUTPaKHBIX PEeLIeHHTT, TO CYABI OOSI3aHbI IPHMEHSTh MEXXAYHAPOAHDIIL, a He BHY-
TPEHHHUIT IIOAXOA K ONPEACACHHIO TOTO, KaKUe BOIIPOCHI MOI'YT IIOAAEXKATb ypery-
AMPOBAHHUIO ITyTeM apOUTPaXHOro pasbupareabcrTsa'®'s.

B. [llpumeHeHue

13. B crarve V (2)(a) mpeaycmaTpuBaeTcs, 4To CyA MOKET OTKA3aTh B IPUSHAHUU
U IPUBEACHUM B UCIIOAHEHHE apOUTPAKHOIO PeLIeHHs, eCAU OOBEKT CIopa, 1o
KOTOPOMY BbIHECEHO apOUTPAXKHOE peLIeHHe, He MOXET ObITh IIPeAMETOM apbu-
TPAXXHOTO Pa3bUpaTeAbCTBA.

14. B KoHBeHIuu He OIpepeAeHBI BUABL OOBEKTOB CIIOPa, KOTOPBIE MOTYT OBITH
npeaMeTamMu apbUTpaKHbIX pasbupareabcts. opmyanposka crarbu V (2)(a) xon-
KPETHO YKa3bIBaeT CyAy, PACCMATPUBAIONIEMY XOAATAFICTBO O MPHBEACHHH B HCIIOA-
HeHMe, Ha HEOOXOAMMOCTD OIIPEAEACHHS TOTO, MOKET AM OOBEKT CIIOpa SBASTHCA
[IPEeAMETOM apOUTPKHOIO pa3OUpaTeAbCTBA 'IO 3aKOHAM 3TOH CTpaHbI', TAe
HCIIPAIINBAETCSI IPU3HAHNE U IIPUBEACHIE B HCIIOAHeHHe. B cOOTBEeTCTBHU C AQH-
HOM (OPMYAHPOBKOM CYABl AOLOBAPUBAIOIIUXCSI TOCYAAPCTB ITOCA€AOBATEABHO

1015 parsons & Whittemore Overseas Co. v. Société Générale de L'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 23 December 1974, S08 E.2d 969, 975. AnleAASIIHOHHDII CyA YCTAaHOBHA,
YTO HeT HUKAKOTO 0cO6O0TO HAIMOHAABHOTO HHTepeca B cyAe6HOM (a He apOUTPAKHOM) yPEryAHpOBAHHH HCKA O
HAPYUIEHUH AOTOBOPHBIX OOSI3aT€AbCTB, KOTODBII MOI OBl OIPaBAAQTH OTKA3 B IIPH3HAHMU M IPUBEACHUM B
HCTIOAHEHUE BHIHECEHHOTO apOUTPaKHOTO pemieHus Ha ocHoBanuy ctatsu V (2)(a), 1 4To HeT Heo6XOAUMOCTH
KaKUM-AH60 06pasoM IPOBOAHTH PA3AMMHE MEXKAY BHY TPEHHE H MeXKAYHAP OAHOM BO3MOSKHOCTBIO yPEeI'yAHP OBAHHS
B apOHTPOKHOM NOPSIAKE NPHMEHHTEABHO K KOHKPETHOMY apOUTpaKHOMY pemieHmio. B Apyrom caydae cyabt
B Coepnennpix IllTaTax Taioke IIOATBEDAFAH, UTO CIOPHI IO BOIIPOCAM, CBSI3AHHBIM C aMEPHKAHCKAM
AHTUTPECTOBBIM 3aKOHOAATEABCTBOM, KOTOpPbIE OOBIMHO IOATIAAQIOT II0A IOPUCAMKLMIO HALMOHAABHBIX CYAOB,
MOT'YT MOAA€XKATh apOuTpaxKy 1o cMbicAy crarsu 11 Konsenuuu. Cwm., Hanpumep, Mitsubishi Motors Corp v. Soler
Chrysler-Plymouth, Supreme Court, United States of America, 20 December 1983, 473 United States 614, XI Y.B
CoM. ArB 555 (1986), xoraa BepxoBHBIN Cya IOATBEPAHA, YTO "HAIJMOHAABHBIM CYAQM HeOOXOAMMO
Cy6OpAUHUPOBATH BHYTPEHHIUE KOHIEIIUU BO3MOKHOCTH YPeI yAUPOBAHHS B ApOUTPASKHOM IIOPSIAKE MEXKAYHAPOA-
HOI1 IOAMTHKE IIOONJPEHHs] KOMMEPUeCcKoro apburpaxa’.

1916EoUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 995, para. 1707
(E. Gaillard, J. Savage eds., 1999); W. LAURENCE CRAIG, WILLIAM W. PARK, JAN PAULSSON, INTERNATIONAL
CHAMBER OF COMMERCE ARBITRATION 62-63 (2000); GARY B. BORN, INTERNATIONAL COMMERCIAL ARBI-
TRATION 3697-98 (2014); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958:
TowaRDS A UNIFORM JUDICIAL INTERPRETATION 152-53 (1981); ICCA’s GUIDE TO THE INTERPRETATION OF
THE 1958 NEW YOrRKk CONVENTION: A HANDBOOK FOR JuDGES 105 (P. Sanders ed., 2011); David Quinke,
Article V (2)(a), B: THE NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 380, 388-89, paras. 438-40 (R. Wolff ed., 2012).
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MPUMEHSIOT CBOE HAL[IOHAABHOE 3aKOHOAATEABCTBO, A He 3aKOHOAATEABCTBO TOM
CTpaHBI, TA€ UMEA MeCTO apOUTPaX, MAU KaKOe-AM60 MHOe 3aKOHOAATEABCTBO, AASL
OIPEAEACHHS] TOTO, MOXET AHM CIOP SIBASATHCS IIPEAMETOM apOHTPAXXHOTO
pasbupareabcrsa’®’’.

1S.  Cyapl, npumenssmue crarbio V (2)(a), IpuAep>KUBAAKC Pa3HBIX IOAXOAOB
K OIPEACACHHIO TOTO, KaKue CIIOPBI MOT'YT SIBASITBCSI IIPEAMETOM apOUTPaskKHOIo
pasbupaTeAbCTBa B COOTBETCTBHU C 3aKOHOAATEABCTBOM UX cTpaH. Hampumep, Bep-
XOBHBII CyA AWTBBI IIPY IPUHSTHA PEIIEHUS] O TOM, MOXET AM CIIOP, BO3HUKIINIL
B CBSI3U C AOTOBOPOM MEKAY 6acKeT6OAUCTOM M MECTHBIM KAYOOM, SBASITHCS IIPEA-
METOM apOUTPaKHOIO pasbUpaTeAbCTBA, PACCMATPHBAA BOIIPOC O TOM, IIOATIAAAET
AU 3TOT criop oA Aeiictue cratbu 11 (1) 3akoHa 0 KoMMepdeckoMm apbuTpasxe
Awurosckoit Pecrry6Arkiy, B KOTOPOI1 YKa3aHO, YTO HEKOTOPbIE CIIOPHI, B YACTHOCTH
CIIOpbI, CBSI3aHHBIE C BOIIPOCAMH TPYAOYCTPOJCTBA, U CIIOPbI II0 TPYAOBBIM BOIIPO-
caM, He MOTYT IlepeAaBaTbcst B apburpax'®'®. B Apyrux mpaBoBBIX CHCTEMAaX CYABI
npuMensioT ctatbio V (2)(a) myTeM cChIAKM Ha aHAAOTHMHbIE TIOAOXKEHHUS B CBOEM
HAI[MOHAABHOM 3aKOHOAATeAbCTBe %,

16. Cyabl AOTOBApHBAIOLIUXCSI TOCYAAPCTB, B 3aKOHOAAQTEABCTBE KOTOPBIX KOH-
KPETHO He OIIPeAEAEHbI BUABL CIIOPOB, IOAAEKAINUX apOUTPaKY, IPUMEHSIOT HHON
mopxoa. Kak coobmaercs, mpu paccMOTpeHHH OAHOTO AeAa Bepxosusiit cys CuH-
raiypa OIpeAeAsiA, IIOAAEKHUT AM OCHOBOIIOAATAIOIIHI CIIOP O TOM, SIBASIETCSI AU TO
UAU MHOe $pu3mIecKoe AUIO "alter ego KOMIAHUM', YPEIyAUPOBAHUIO ITyTeM apbu-
TpaXka MOCPEACTBOM M3YYeHHS BOIIPOCA O TOM, 3aTPArMBaeT AU OH KaKUM-AUGO
obpasom myOamuHble nHTepechl. Cya IIOCTAaHOBHA, YTO 3TOT CIIOpP He 3aTparduBaeT
HHMKAaKOI'o 0CO00ro IyOAMYHOTO MHTepeca, 1 OTKAOHHA XOAATANCTBO 06 06XXaA0Ba-

HHUH pEIIeHHs CyAa 6oAee HU3KOMI HUHCTAaHIIUH, KOTOPbIﬁ BbIHEC peNIeHNE O IIPpHUBeE-

AeHNH apOUTPaXKHOTIO pelneHus B ucroaHeHue .

1017Cy,, manpumep, Société O.A.O. NPO Saturn v. Société Unimpex Entreprises, Court of Appeal of Paris, France,
October 2009, 07/17049; Bankruptcy estate of Kommandiittiyhtio Finexim O. Ivanoff (Finexim) v. Ferromet
Aussenhandelsunternehmen, Supreme Court, Finland, 27 February 1989, S88/310; ED & F Man (Hong Kong) Co,,
Ltd. v. China National Sugar & Wines Group Corp., Supreme People’s Court, China, 1 July 2003, Min Si Ta Zi
No. 3; Aloe Vera of America, Inc. v. Asianic Food (S) Pte Ltd. and Another, Supreme Court of Singapore, High
Court, Singapore, 10 May 2006, OS 762/2004, RA 327/2005, XXXII Y.B. Com. ARB. 489 (2007); Construction
Company Z v. State X, Kammergericht [KG] Berlin, Germany, 11 June 2009, 20 Sch 04/07.

118K M v. JSC, Supreme Court, Lithuania, 21 February 2011, XXXVIII Y.B. Com. Ars. 414 (2013).

1919Cy., nanpumep, pemenne no aeay Quaglia v. Daros, Court of Genoa, Italy, 30 April 1980, B xoTopoM mpu-
BOAMTCS cTaThsi 806 IPaskAAHCKOIO MpOLieCcCyaAbHOIO Kopekca MTaAuu, copepikaiiasi CTaHAQPTHOE IPABHAO, CO-
TAQCHO KOTOPOMy CTOPOHbI MOTYT I€PeAaBaTh CBOU CIIOPHI B aPOUTPAK, 3a HCKAIOYEHHEM CIIOPOB, KACAKOLIUXCS
BOIIPOCOB CeMEHOTO OAOXKEHNS M PAa3BOA, U CIIOPOB, KACAIOIIMXCS TPYAOBBIX BOIIPOCOB H COLMAABHOTO 0fecrie-
ueHus;; peenue 1o aexy Hemofarm DD, MAG International Trade Holding DD, Suram Media Ltd. v. Jinan Yongning
Pharmaceutical Co. Ltd., Supreme People’s Court, China, 2 June 2008, Min Si Ta Zi No. 11, B KoTOpoM IpUBOAUTCSE
cratbst 2 3akoHa 06 apburpaxe Kuras, mpesycMarpuBaromas BOSMOXKHOCTb yPEryAHPOBaHMUs MyTeM apOuTpaka
TOABKO AMIIb CIIOPOB MEXAY I'PRKAAHAMY, IOPUAMIECKUMH AML[AMH ¥ APYTHMHA OPIaHM3ALUSME 10 AOTOBOPHBIM
U KOMMEePYEeCKMM BOIIPOCAM.

1920 Aloe Vera of America, Inc. v. Asianic Food (S) Pte Ltd. and Another, Supreme Court of Singapore, High Court,
Singapore, 10 May 2006, OS 762/2004, RA 327/2005, XXXII Y.B. Com. ARB. 489 (2007).
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17. B Coepunennsix IIlTarax cyAbl MOAXOAMAU K BO3PaXKEHHSIM IIPOTHB IIPU3HA-
HHS U TPUBEACHWsS B HCIIOAHEHHe Ha ocHoBanuu crarbu V (2)(a) mytem yuera
TIOAPa3yMeBaeMOro HaMepeHus 3aKOHOAATeAH pucoeAnHuThCs K Hbto-Mopkckoit
KOHBEHIJHH, 2 UMEHHO CIIOCO6CTBOBATb 60A€e IMUPOKOMY IIPHMEHEHHIO MeXAyHa-
poaHoro apburpaxa'®>’.

18. He3aBHCHMO OT IPUMEHSIEMOIO IMOAXOAQ, CYAbl AOTOBAPHBAIOIIMXCS TOCY-
AAQPCTB He YCTAHABAMBAKIOT NPAKTHYECKH HUKAKMX OTPAHMYEHUN B OTHOIICHHH
BUAOB CIIOPOB, KOTOpble MOTYT YPeI'yAUPOBATHCSI B aPOUTPAKHOM NOPSIAKE IIPH
npumenenun ctatb V (2)(a). DTo oTpaxkaeT TEHAEHLMIO K OTHECEHHIO BechbMa
HEOOABIION KaTerOPUU CIIOPOB, MOAAAAIOIIUX AULIb [TOA FOPHUCAUKIIMIO OOBIYHBIX
CYAOB, U pacTylee AOBepHe K apOUTpasky B GOABIIMHCTBE IpaBOBbIX cucTeM. Ecan
HCIIOAB30BaTh GOPMYAUPOBKY OAHOTO U3 cyAoB CIIIA, TO "MCKAIOYeHHE Ha OCHOBE
HEBO3MOXKHOCTH YPEryAUPOBaHUS B apOUTPAKHOM IOPSIAKE IIOAYYAET Y3KOE TOA-
KOBAHUE C y4eTOM 3HAYMTEABHON 3aMHTEPECOBAaHHOCTH CYA€OHBIX OPraHOB B COAEH-
cTBUM 60A€e MIUPOKOMY HCIIOAB3OBAHMIO apburpaka’ >,

19.  BuabI CIIOpOB, KOTOpPbIE OBIAM IIPOAHAAM3HPOBAHDI B PAMKAX OTPAHUYEHHOMN
cyae6Ho#t pakTHky 110 crarbe V (2)(a), MOTyT 6BITH paspeAeHbI Ha ABe OCHOBHBIE
KAaTerOpHH, a UMEHHO HA CIIOPbI 0 KOMMEPYECKUM BOIPOCAM U Te€ BHUABI HEKOM-
MepUECKHX CIIOPOB, KOTOPBIE CYADL, B HCKAIOYMTEABHBIX OOCTOSITEABCTBAX, COYAH HE
MOAAEXKAIIUMU YPEIYAUPOBAHUIO B apOUTPAXKHOM IOPSIAKE B COOTBETCTBHH C HX
HAIIMOHAABHBIM 3aKOHOAATEABCTBOM.

a. Kommepyeckue cnopsl

20.  Cyabl AOroBapHBaIONIMXCSA FOCYAAPCTB BHIPAXKAIOT IIMPOKOE COTAACHE C TeM,
YTO CITOPBI IO KOMMEPYECKHM BOIIPOCAM MOTYT OBITb IIPEAMETOM apOHTPaXKHOTO
PasOHpaTeAbCTBA H UTO He CAAYeT OTKA3BIBATH B IIPUBEACHHH B UCIIOAHEHMe apOu-
TPaXXHOTO PelleHHs [0 KOMMepYecKOMy Cropy Ha ocHose ctarbu V (2)(a).

192 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 20 December
1983, 473 United States 614, XI Y.B Com. ARB 555 (1986); McDermott International Inc. v. Underwriters at Lloydss,
United States District Court, E.D. Louisiana, May 29 1996, Civ.A. No. 91—841; Saudi Iron And Steel Co. v. Stemcor
USA Inc., United States District Court, Southern District of New York, 17 October 1997, 97 CIV. 5976 (DLC),
XXIII Y.B. 1082 CoMm. ARB. (1998); Parsons & Whittemore Overseas Co. v. Société Générale de L'Industrie du Papier
(RAKTA), Court of Appeals, Second Circuit, United States of America, 23 December 1974, 508 E.2d 969, 975;
Shaheen Natural Resources Company Inc. v. Société Nationale pour la Recherche, la Production and others, United
States District Court, Southern District of New York, 585 F. Supp. 57; United States Court of Appeals, Second
Circuit, 15 November 1983, 733 F. Supp. 2d 260, X Y.B. Com. ArB. 540 (198S); VRG Linhas Aereas S.A. v. Matlin
Patterson Global Opportunities Partners II L.P, United States Court of Appeals, Second Circuit, Docket No. 12-
593-cv, 3 June 2013.

19228audi Tron And Steel Co. v. Stemcor USA Inc., United States District Court, Southern District of New York,
16 October 1997, No. 97 CIV. 5976 (DLC), XXIII Y.B. 1082 Com. ArB. (1998).
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21.  Cyast Tepmannn'®, Miseriapun' ™, Urasnn'">, Ucnannn' ¢, Koaym6un'",

Coepunennpix HIraros'™ u Cunramypa'®”
OTKa3blBaTh Ha OCHOBaHMH cTaThi V (2)(a) B mpuBeAeHMH B MCTIOAHEHHe ap6u-
TPAXHOT'O PELIEHHs 110 CIOPY, BOSHUKIIEMY II0 KOMMEPYECKOMY BOIIPOCY.

YETKO YKa3aAH Ha TO, YTO HE CACAYET

22. Yame Bcero B KauecTBe IIpHMepa CIOPOB, KOTOPbIe IPU3HAIOTCS KOMMepye-
CKHIMHU IO XapaKTepy H, COOTBETCTBEHHO, MOTYT YPETryALPOBATHCS B apOUTPAKHOM
HOPSIAKE, IIPUBOASTCS TPeOOBaHMs M3 HAPYILIEHUH AOTOBOPHBIX OOS3aTEABCTB.
Hanpumep, OAMH U3 ameAASLMOHHBIX CYAOB ITaAMy yCTaHOBHA, 4TO ITyTeM ap6u-
TPAKHOTO Pa3GHpaTeAbCTBA MOXKET YPEryAMPOBATbCS CIIOP IO BOIPOCY O KaueCTBe
npopykuuu'®. Cyapt Mcnanunn'®! 1932 DpUIAK K AHAAOTMYHBIM BBIBOAAM
IIpU PUHATHY PELIeHNI 10 XOAATAICTBAM O [IPUBEACHHH B HCIIOAHEHHE apOUTpaXx-
HBIX peIleHUil [0 CIIOpaM, BO3HHKIIUM B CBSI3U C AOTOBOPAMH KyIIAM-IIPOAQXKHU

u Kurasa

TOBapOB.

23.  CyABI YCTaHOBHAH, 9TO B ApOUTPAKHOM IIOPSIAKE MOT'YT YPEryAUPOBATbCS U
ApPyTHe BHABI CIIOPOB II0 AOTOBOPHBIM 00s13aTeabcTBaM. Hanprmep, BepxoBHsIit cy,
KoAymMbuu mOCTaHOBHA, 4TO CIIOp, KACAIONIMICS HCIIOAHEHHS AOTOBOpa Ha

1922Oberlandesgericht [OLG] Hamm, Germany, 2 November 1983, 20 U 57/83; Oberlandesgericht [OLG]
Miinchen, Germany, 23 February 2007, 34 Sch 31/06.

1924Ttalian party v. Swiss company, High Court of Ziirich, Switzerland, 17 July 2003, XXIX Y.B. Com. ARB. 819
(2004).

1925Societa La Naviera Grancebaco S.A. v. Ditta Italgrani, Court of Naples, Italy, 30 June 1976, IV Y.B. Com.
ARB. 277 (1979); Renault Jacquinet v. Sicea, Court of Appeal, Milan, Italy, 3 May 1977, IV Y.B. Com. ArB. 284
(1979); Bobbie Brooks Inc. v. Lanificio Walter Banci s.a.s., Court of Appeal, Florence, Italy, 8 October 1977, IV Y.B.
CoMm. Ars. 289 (1979); Efxinos Shipping Co. Ltd. v. Rawi Shipping Lines Ltd., Court of Appeal, Genoa, Italy,
2 May 1980, VIII Y.B. Com. Ars. 381 (1983).

1026Enelish Company X v. Spanish Company Y, Supreme Court, Spain, 10 February 1984, X Y.B. Com. ARB.
493 (198S); Thyssen Haniel Logistic International GmbH v. Barna Consignataria S.L., Supreme Court, Spain, 14 July
1998, XXVI Y.B. Com. ArB. 851 (2001); Angel v. Bernardo Alfageme, S.A., Supreme Court, Civil Chamber, First
Section, Spain, 20 March 2001, XXXI Y.B. Com. ARrB. 821 (2006).

1927Synward Overseas S.A. v. Servicios Maritimos Limitada Semar (Ltda.), Supreme Court of Justice, Colombia,
20 November 1992, XX Y.B. Com. ARrB. 651 (1995); Drummond Ltd. v. Ferrovias en Liquidacién, Ferrocariles
Nacionales de Colombia S.A. (FENOCO), Supreme Court of Justice, Colombia, 19 December 2011,
11001-0203-000-2008-01760-00.

1928Seven Seas Shipping Ltd. v. Tondo Limitada, District Court, Southern District of New York, United States
of America, 25 June 1999, 99 CIV. 1164 (DLC), XXV Y.B. Com. ARB. 641 (2000); Stellar Lines, S.A. v. Euroleader
Shipping and Trading Corp., District Court, Southern District of New York, United States of America, 16 August
1999, 99 CIV. 4073 (DLC), XXV Y.B. Com. Ars. 641 (2000).

1929 Aloe Vera of America, Inc. v. Asianic Food (S) Pte Ltd. and Another, Supreme Court of Singapore, High Court,
Singapore, 10 May 2006, OS 762/2004, RA 327/2005, XXXII Y.B. Com. ARB. 489 (2007).

1930Renault Jacquinet v. Sicea, Court of Appeal, Milan, (Sez. I), Italy, 3 May 1977, IV Y.B. Com. ArB. 284
(1979). Cwm. Taxske Bobbie Brooks Inc. v. Lanificio Walter Banci s.a.s., Court of Appeal, Florence, Italy, 8 October
1977, IV Y.B. Com. Ars. 289 (1979).

1931 Angel v. Bernardo Alfageme, S.A., Supreme Court, Civil Chamber, First Section, Spain, 20 March 2001,
XXXI Y.B. Com. ARB. 821 (2006).

1932Eyolish Company X v. Spanish Company Y, Supreme Court, Spain, 10 February 1984, X Y.B. CoM. ARB.
493 (1985); ED & F Man (Hong Kong) Co., Ltd. v. China National Sugar & Wines Group Corp., Supreme People’s
Court, China, 01 July 2003, Min Si Ta Zi No. 3.
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[epeBO3KY YIASl, MOT YPEeI'yAUPOBAThCSI IlyTeM apOUTPAXXHOTo pasbuparesbcrsa*®,

Cyast Coepunennsix IlItaros'®*, Koaym6bun'®s, Mraauu'® 1057 raxoke
[IOCAEAOBATEABHO IPUXOAMAM K BBIBOAY O TOM, YTO CIIOPBI, CBSI3AHHbBIE C AOTOBO-
paMu PpaxTOBaHUS, MOIYT YPEryAUPOBATbCS B apOUTPAKHOM HOPSIAKE TIO0 CMBICAY
crateu V (2)(a).

u Hcmanun

24. B Apyrom caydae HIBEMIIAPCKUIL CYA TIOCTAHOBHUA, YTO ApOUTPAXKHOE pellleHHe,
BBIHECEHHOE II0 CIIOPY, BO3HMKIIEMY B CBSI3H C AMIIEH3HOHHBIM COTAQIIEHHEM B
OTHOIIEHUU AEHEKHBIX TPeGOBAHMUIL, MOXKET GBITh IPEAMETOM apOUTPaXKHOTO pas-
GHMpaTeAbCTBA IO 3aKOHOAATeAbCTBY LIIBeiiljapyl, U IpUIIeA K BEIBOAY O TOM, 9TO
He CAeAyeT OTKa3blBaTh B €r0 IPHBEACHUH B UCIIOAHEHHe Ha ocHose crarbu V (2)
(a)'°*. Cropbl, BO3HUKAIOIUE B CBA3U C AOTOBOPAMH 00 OKA3aHHH YCAYT, TAKXke
ObIAM TIPH3HAHBI KOMMEPYECKHMH [0 CBOEMY XapaKTepPy U, CAEAOBATEABHO, TTOAAE-
KAIMMU apOUTPAKHOMY Pa3bUpaTeAbCTBY MO cMbIcAy crarbi V (2)(a)'*.

b. Hexommepyeckue cnopsl

25. B npenepentHoM npase mo crarbe V (2)(a) mpoBOAMACS aHAAN3 pasHBIX
KaTeropuil HeKOMMepueckux crmopos. Kaxk oTMewaroch Bbime, ¢$opMyAHpOBKa
cratet V (2)(a) KOHKPETHO yKasbIBaeT HALMOHAABHBIM CYAQM Ha HEOOXOAMMOCTD
OIIpeAEAEHMS TOTO, MOXKET AW KOHKPETHBII CIIOP SIBASTBCS IIPEAMETOM apOUTpaK-
HOTO pa3bHpaTeAbCTBa B COOTBETCTBHU C HX HAIMOHAABHBIM 3aKOHOAATEABCTBOM.

26. B oTHOILIeHUH CIIOPOB IIO BOIIPOCAM TPYAOYCTPOMCTBA U TPYAOBBIX CIIOPOB B
HEKOTOPHIX CTPAHAX 3aKOHBI PaspellaloT IIepeAaBaTh IIOAOOHbIE CIIOPHI B apOUTPaK,

193D ryummond Ltd. v. Ferrovias en Liquidacién, Ferrocariles Nacionales de Colombia S.A. (FENOCO), Supreme
Court of Justice, Colombia, 19 December 2011, 11001-0203-000-2008-01760-00.

1934Seven Seas Shipping Ltd. v. Tondo Limitada, District Court, Southern District of New York, United States
of America, 25 June 1999, 99 CIV. 1164 (DLC), XXV Y.B. Com. ArB. 641 (2000); Stellar Lines, S.A. v. Euroleader
Shipping and Trading Corp., District Court, Southern District of New York, United States of America, 16 August
1999, 99 CIV. 4073 (DLC), XXV Y.B. Com. ARB. 641 (2000).

1935Syunward Overseas S.A. v. Servicios Maritimos Limitada Semar (Ltda.), Supreme Court of Justice, Colombia,
20 November 1992, XX Y.B. Com. ARB. 651 (1995).

1036Gocieta La Naviera Grancebaco S.A. v. Ditta Italgrani, Court of Naples, Italy, 30 June 1976, IV Y.B. Com.
ARB. 277 (1979); Efxinos Shipping Co. Ltd. v. Rawi Shipping Lines Ltd., Court of Appeal, Genoa, Italy, 2 May 1980,
VIII Y.B. Com. ARr. 381 (1983).

1937 Thyssen Haniel Logistic International GmbH v. Barna Consignataria S.L., Supreme Court, Spain, 14 July 1998,
XXVI YB. Com. Ars. 851 (2001).

1938 ]talian party v. Swiss company, High Court of Ziirich, Switzerland, 17 July 2003, XXIX Y.B. Com. ARB. 819
(2004).

1939Cwy., nanpumep, Parsons & Whittemore Overseas Co. v. Société Générale de L'Industrie du Papier (RAKTA),
Court of Appeals, Second Circuit, United States of America, 23 December 1974, 508 F.2d 969, 975;
Oberlandesgericht [OLG] Miinchen, Germany, 23 February 2007, 34 Sch 31/06.
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TOIAQ KaK B ADPYTHMX He IPeAyCMAaTpHBaiOT Takod BoaMoxkHocT'®. Coobmarock
AMIIb 06 OAHOM CAy4ae PacCMOTPEHHS AeAd IO CIIOPY, KAacaBLIEMYCs TPYAOBOIO
3aKOHOAATeABbCTBA, KOTAA MpuMeHsiaach ctaths V (2)(a) u xoraa Bepxosmbrit cya
AWTBBL OTMEHHA pelIeHHe HIKECTOSIErO CyAa 06 OTKase B IPU3HAHUU U IIPHBE-
AECHHM B HCIIOAHEHHe apOUTPAKHOIO PeLIeHHs IO CIOPY C YYaCTHeM MeCTHOTO
CIIOPTUBHOTO KAy6a Ha TOM OCHOBAaHHH, YTO peyb LIAA O CIOpe IO BOIPOCaM TPy-
AOYCTPOICTBA, KOTOPBI II0 AUTOBCKOMY 3aKOHOAQTEABCTBY He MOI YPEryAHpoO-
BaTbCsl B apbuTpaskHoM nopsiake' ™. BepxoBHBIiT cyA 060CHOBaA CBOE peLIeHHe TeM,
9TO B OCHOBE COTAQUIEHHII C IPOPECCHOHAABHBIMH CIIOPTCMEHAMH AEXKUT [PHUHIIAIL
CBOGOABL AOTOBOpA U YTO HUYTO He MPEMSTCTBYeT IIePEAABATh CIIOPBI, BO3HUKAIO-
Iye B CBSI3H C TAKUMH AOTOBOpamH, B apburpax'®?.

27. B Hacrosumee BpeMms He 3apErMCTPUPOBAHO CAy4YaeB, KOTAA IPOBOAUACS 6bl
aHAAM3 1jeAeco06Pa3HOCTH 0TKa3a Ha ocHoBaHuu crarbu V (2)(a) B mpusHaHuu u
IPUBEACHUH B UCIIOAHEHHE apOUTPasKHOIO peLIeHHs IO CIOPY, 3aTParuBaIOLIeMy
BOIIPOCHI KOHKYPEHTHOTO IpaBa. B Apyrom konrekcre B 1983 roay Bepxossiit cyp
Coepunennsix IItaTos BoiHec 10 aeay Mitsubishi Motors pelieHne, COrAaCHO KOTO-
poMy Tpe6OBaHMS HA OCHOBE aHTUTPECTOBCKOTO 3aKOHOAATEABCTBA, CBSI3AaHHBIE C
"MEXAYHAPOAHOI CAGAKOIN", IOATIAAQIOT TTOA AeHCTBHUE Hmo-I;Iochxoﬁ KOHBEHILIUH
U COrAaueHus 06 apOUTPaXHOM YPeryAMpPOBAHUM TaKUX MCKOB AOAXKHBI IPUBO-
AWTDBCS B UCIIOAHEHME B COOTBETCTBHU O crarbeil II. ITpu npusaTum cBoero pelue-
Hust BepxoBHbII Ccyp oTMeTHA, 9TO TIpu npucoesnnennn Kk Konsennuu Konrpecce
Coepnnennpix [IITaToB mpsiMO He yKasaA Ha HMCAIOYEHHS AKOOBIX BOIIPOCOB W3
cepnt mpumenennst Konsennuu u uro "moapsa KouBeHumn B peae copeficTBus
60Aee IIMPOKOMY INPHMEHEHHI0 MEXAYHAPOAHOIO KOMMEPYECKOro apOuTpaxa
3aBUCHT OT TOTOBHOCTHM HAILIUOHAABHBIX CYAOB OTAQBaTbh HA PacCMOTPEHUE Te
BOIIPOCHI, KOTOpble OHM, KaK IPABHAO, CYUTAAU ObI cBOMMHU' %,

19%0Hanpumep, B 3akonopareabctse CoeanHeHHbix IIITaToB MOOmpSIeTCs ap6UTPaKHOE YpPeryAHpOBaHHE
MHOTHX BHAOB TPYAOBBIX criopoB. Cum. crarsio 1 Pepepaabnoro sakona 06 apburpaxe Coepnnennsix Illraros, B
KOTOpOi1 U3 cdepbl OXBaTa 3aKOHA MCKAIOYAIOTCS AUIIb HECKOABKO BHAOB TPYAOBBIX OTHOIIEHHM, B YACTHOCTH
"KOHTPAKTbI O HafiMe C MOPSIKaMHU, PabOTHUKAMY SKEAE3HON AOPOTH MAH AIOGBIM APYTHM KAACCOM PabouX, yIacT-
BYIOLIHX B MEXAYHAPOAHOI TOPTOBAE HAM TOPToBAe MeXAy mraramu’. IlIBeiirjaprs Take MpUMeHseT AOepaAbHBII
MOAXOA K apOUTPAKHBIM Pa3OHPaTEAbCTBAM II0 TPYAOBBIM CIIOPAM U CIIOPAM II0 BOIIPOCAM TPYAOyCTporicTBa. CM.
Alexandra Johnson, Isabelle Wildhaber, Arbitrating Labor Disputes in Switzerland, 27 (6) J. INT'L ARB. 631-55
(2010). B Apyrux crpanax, manpumep B [epmanun, ap6HTpa>KH1>1e COTAQIIEHHS MEXAY paGOToAaTeAeM M OTAEAB-
HBIMU COTPYAHHMKAMH B OTHOIIEHMH TPYAOBOTO AOTOBOPA SIBASIIOTCSI HEACHCTBHTEABHBIMH. JEAN-FRANCOIS
POUDRET, SEBASTIEN BEssON, COMPARATIVE LAW OF INTERNATIONAL ARBITRATION 313 (2007).

191 Bonpoc 0 BO3MOXHOCTH YperyAHpOBaHHS CIIOPOB IO BOIPOCAM TPYAOYCTPOFICTBA M TPYAOBBIX CIIOPOB B
apOUTPAKHOM IIOPSIAKE BO3HUKAET Yallje Ha 3Talle, IPEALIECTBYIOIIeM BbIHECEHHIO apOuTpaXHOro pemeHus. CM.
raaBy PykoBoacTBa, mocpsmenHyio crarbe L

102K M v, JSC, Supreme Court, Lithuania, 21 February 2011, XXXVIII Y.B. Com. ArB. 414 (2013). Bepxossiit
CYA BEPHYA ACAO B ATICAASIIIHOHHBIN CYA AASL IIPUHSTHUS PelIeHHs [0 OTAEABHOMY BOIIPOCY, @ UMEHHO, IIPOTUBO-
PeYuT AN 9TO apOUTPAKHOE PelleHHe ITyGANIHOMY MOPSAKY U CAEAYeT AU, COOTBETCTBEHHO, OTKA3aTh B €I0 IPH-
3HAHWH U TIPUBEACHUM B HCTIOAHEHHEe Ha OCHOBAHMH CTaThu V (2)(b).

193 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 20 December
1983, 473 United States 614, XI Y.B Com. ArB 555 (1986).
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28. TIpuHATO CYMTATh, YTO OTKPHITHE M BeACHHE IIPOM3BOACTBA IIO AEAY O OaH-
KPOTCTBE SIBASIOTCS] ICKAIOUUTEABHON [IPePOraTHBOI HAL[IOHAABHBIX CyAOB'**. TTpu
PacCMOTpeHHH BOIIPOCA O TOM, MOTYT AU CIIOPBI, 3aTPArUBaIOLIHe 3aKOHOAATEAD-
CTBO O GAaHKPOTCTBE, YPEIyAUPOBAThCSI B APOUTPAXKHOM IOPSIAKE B COOTBETCTBHHI
co crarbeit V (2)(a), pasHble CyAbl IPUXOAMAH K Pa3ANMHBIM BbiBopaM. Harpumep,
BepxoBHblit cyp OUHASHANN [OCTAaHOBUA, YTO IIPEAMETOM APOUTPAXKHOIO pasdu-
paTeAbCTBA MOTYT SIBASTBCS TPeOOBAHMS, KACAIOIIMECS] AOATOB HEIIAATEKECIIOCOH-
Hoi1 koMIanuu' ™. B Apyrom caydae AmeAASIIMOHHDIN CyA AUTBBI IOCTAHOBHA, YTO
CIIOp MEXAY ABYMSI KOMIIAHISIMU He MOXKET YPeryAHpOBAThCS IIyTeM apbOHTpaxa,
IIOCKOABKY IIPaBOBOM CTAaTyC X OTHOLIEHUI M3MEHHACS, IOCAE TOTO KaK OAHA M3
KOMITAHHI OOBSIBHAA O CBOeil HecocTosiTeAbHOCTH. Cyp IpHIIEA K BBIBOAY O TOM,
4TO ApOMTPAXXHOE COTAAIIEHUE, COAEPXKAllleeCsl B MEPBOHAYAABHOM AOTOBOpE, He
MOXXeT OBITh BHITOAHEHO, U OTKA3aA B IPHBEACHHU B HCIIOAHEHHE B COOTBETCTBHU
co crarpeit V (2)(a)!%%,

29. Kak coo61maAroch, B OAHOM CAy4Yae PACCMOTPEHHUSI A€AQ, KACAIOLEr0Cst BOIIPO-
COB IIPaBONPeEeMCTBa, BepxOBHDIN HApPOAHBIA cyp Kuras orkasaa B mpusHaHuu u
HPUBEAEHUH B HCIIOAHEHHE apOUTPasKHOTO pelleHus], IPeAyCMATPHBABIIEro, B 4acT-
HOCTH, HACACAOBAHHE XeHOMN IPUHAAAEKABIIIEI ee IOKONHOMY MY>Ky aKIJHOHEPHOMN
Aoau B xommanuu. Cyp cocaaacst Ha CTarbio 3 3akoHa 06 apburpaxe Kurarickoit
Hapoanoit Pecriy6Anky, B KOTOPO# MCKAIOYAETCSI BO3MOXKHOCTD YPETyAPOBAHHUS
BOIIPOCOB IPABONPEEMCTBA IyTeM apOUTpaxHOro pasbupareabcrsa'’™. Xors o
APYTHX CAYYasX PACCMOTPEHHUS A€A IO 9TOMY BOIPOCY 6OAblle He COOOIFAAOCH,
CAEAyeT OTMETHTD, YTO 3aKOHBI HEKOTOPBIX AOTOBAPHUBAIOIINXCSI FOCYAQPCTB, HAlIpU-
mep IllBefirlapuy, He 3aNpeIAlOT YPEryAMPOBAHMS B APOUTPAKHOM IOPSAKE
AEHEXHBIX CIIOPOB MeXAY HacAepAHHKamu' ™,

1944 Cy. Gabrielle Kaufmann-Kohler, Laurent Lévy, International Commercial Arbitration, Insolvency and Inter-
national Arbitration, B: THE CHALLENGES OF INSOLVENCY LAW REFORM IN THE 21sT CENTURY 257, 262-63
(H. Peter, N. Jeandin, J. Kilborn eds., 2006); Fernando Mantilla-Serrano, International Arbitration and Insolvency
Proceedings, 11 ARB. INT'L 51, 65 (1995) (uurara us HeoIry6AMKOBAHHOTO APOUTPAXKHOTO pElIeHNs: "He OAAEKAT
YPEryAHpOBaHHUIO B apOUTPaKHOM IOPSIAKE TOABKO T€ BOIPOCHI, KOTOPbIE HAIPSMYIO CBSI3AHBI C IIPOM3BOACTBOM
10 A€AY O HECOCTOSTEABHOCTH, 2 IMEHHO BOIPOCDI, BO3HHKAIOIME B CBSI3U C IPUMEHEHUEM IIPABOBBIX HOPM, Ka-
CAIOIIMXCSl HEIIOCPEACTBEHHO 9TOr0 npomBoACTBa") ; ADAM SAMUEL, JURISDICTIONAL PROBLEMS IN INTERNA-
TIONAL COMMERCIAL ARBITRATION: A STUDY OF BELGIAN, DuTrcH, ENGLISH, FRENCH, SWEDISH, Swiss,
UNITED STATES AND WEST GERMAN Law 143 (1989) ("ap6urp e BrpaBe oQUIMaAbHO O6BABAATH KOro-AH60
6ankporom").

1945 Bankruptcy estate of Kommandiittiyhtio Finexim O. Ivanoff (Finexim) v. Ferromet Aussenhandelsunternehmen,
Supreme Court, Finland, 27 February 1989, S88/310.

1046Shipping Services A/S v. RAB Sevnautflot, Fishery Group, Court of Appeal, Lithuania, 13 May 2011,
2-1545/2011.

Y% Wy Chunying v. Zhang Guiwen, Supreme People’s Court, China, 2 September 2009, Min Si Ta Zi No. 33.

1948CM, crarpio 177 mBefinapckoro 3akoHa O YACTHOM MEXKAYHAPOAHOM IpaBe, B COOTBETCTBHU C KOTOPOIi
"A1060i1 CIIOp, CBSI3AHHBIA ¢ GUHAHCOBBIMU HHTEPECAMH, MOXKET OBITH IIPEAMETOM apOUTPAKHOTO PasGHpaTeAb-
crBa’, T. €. AF00OOJT CIIOP, KOTOPBIIL MOKET ObITh OLIEHEH B ACHE)XHOM BBIPXKEHUH, MOXKET ObITh IIPEAMETOM ypery-
AMPOBaHHS B apOUTpaXxe.






Cratea V (2)(b)

2. B NpU3HAHMKM W IPHUBEACHHHN B HCIIOAHEHHE ap6HTpa>1<Horo peneHns
MOXET OBITb TakXKe OTKa3aHO, €CAM KOMIIETEHTHA BAACTb CTPAHbI, B KOTOpOfI
HCIpAIIUBAETCA IIPU3HAHNE U IIPUBEACHHE B MCIIOAHEHUE, HafIAET, 4ToO:

[...]

b) Tpu3HAHWe U TIPUBEACHHE B MCTIOAHEHHE 3TOTO PelleHHs MPOTHBO-
pevaT IMyOANYHOMY ITOPSIAKY 9TOM CTPAHBL

lMoarotoBuTenbHblie MaTtepuanbl

ITodz0mosumenstivie mamepuarst o crarbe V (2)(b), npunsaroit B 1958 roay, coaep-
JKATCA B CACAYIOIIMX AOKYMEHTax:

ITpoexm Komeenyuu o NpusHAHUU U NpusedeHUl 6 UCNOAHEHUE UHOCMPAHHBIX ApOU-
MPANCHBIX PeUlenil U 3aMedanus nPpasumesbcme U opeanu3ayuii:

« Aoxaas Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAXHBIX pelle-
uuit: E/2704 u Ilpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[PaBUTEABCTB ¥ OPraHH3AIHi, KACAIOIMeCs IPOeKTa KOHBEHIIUH O IIPU3HA-
HUU ¥ IPUBEACHWH B HCIIOAHEHHE MHOCTPAHHBIX apOUTPAKHBIX PeIleHHit):
E/2822, Annexes I-1I; E/2822/Add.1; E/2822/Add.4; E/CONE.26/3/
Add.1.

« Activities of Inter-Governmental and Non-Governmental Organizations in
the Field of International Commercial Arbitration: Consolidated Report by
the Secretary-General (AesATeAPHOCTb MeKIIPABUTEAbCTBEHHBIX U HeTIPaBH-
TEABCTBEHHbIX OPraHHM3aLuil B 00AACTH MEXAYHAPOAHOIO TOProOBOro apbu-
TPa’ka: CBOAHBIN AOKAap [eHepaabHOTO cereTapﬂ): E/CONE.26/4.

« Comments on the Draft Convention on the Recognition and Enforcement
of Foreign Arbitral Awards: Note by the Secretary General (3amevanns, kaca-
omuecAa HPOCKTa KOHB€HIIMU O HPHSH&HHI/I u HPHBCAQHHI/I B HCIIOAHECHHEC
MHOCTPaHHBIX apOUTPaXHBIX PelleHuIl: 3amncka [eHepaAbHOTO cekpeTapsi):
E/CONF.26/2.

265
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Kongepenyus Opeanuzayuu Obvedunennvix Hayuii no mexncoynapoonomy xommepue-
cKoMy apoumpancy:

IonpaBku K MPOEKTy KOHBEHIUH, IIPEACTABACHHbIE IPABUTEAbCTBEHHBIMU
aeaerarmmamu: E/CONFE.26/L.8; E/CONF.26/L.15; E/CONE26/L.15/
Rev.1; E/CONE26/L.17; E/CONE.26/L.31; E/CONEF.26/L.34;
E/CONE.26/L.35.

CpasHeHne npoekToB, oTHOCAIMXCS K cTaTbsM 1II, IV u V mpoexTa xoHBeH-
mun: E/CONF.26/1L.33/Rev.1.

AaAbHelmye MONPABKH K POEKTY KOHBEHLUH, IIPEACTABACHHbIE [IPABUTEAD-
crBenHbiMu aAeaeranmamu: E/CONFE.26/L.40.

Texcr crateit 111, IV u V npoexra KoHBeHIMH, IpeAAOKeHHbI Paboyeit rpym-
noit III: E/CONF.26/L.43.

Texcr crareit, npursrsiit Konpepennueit: E/CONFE.26/L.48.

Texcr KoHBeHIMU 0 NPU3HAHUU U NPUBEASHHH B HCIIOAHEHME MHOCTPAaHHBIX
apOUTPAXKHBIX pelleHUH, IPUHSTHIA B KA4eCTBE [IPEABAPUTEABHOTO PeAAKIIH-

onnniM komuterom: E/CONF.26/L.61; E/CONE.26/8.

3aKAIOUMTEAbHBII aKT 1 KOHBEHIMS 0 MPU3HAHUM U IPUBEACHHH B HCIIOAHE-
HUe MHOCTPaHHbIX apOuTpaxusix pemenuii: E/CONF.26/8/Rev.1.

Kpamxue omuemuoL:

Summary Records of the Second, Seventh, Eleventh, Thirteenth, Fourteenth,
Seventeenth, Twenty-First, and Twenty-Fourth Meetings of the United
Nations Conference on International Commercial Arbitration (Kparkue
OTYeTHI O BTOPOM, CEABMOM, OAMHHAALIATOM, TPUHAALIATOM, YeTHIPHAALIATOM,
CeMHAALIATOM, ABAALIATb [IEPBOM M ABAALIATh YeTBepTOM 3acepaHmssx Koude-
penrmu Opranusarun O6bepnHeHHbIX Harmit o MeXXAyHapOAHOMY TOpro-
Bomy ap6burpaxy): E/CONF.26/SR.2; E/CONF.26/SR.7; E/CONE26/
SR.11; E/CONE26/SR.13; E/CONF.26/SR.14; E/CONE.26/SR.17;
E/CONE.26/SR.21; E/CONE.26/SR.24.

Summary Records of the First, Second, Fifth, and Seventh Meetings of the
Committee on Enforcement of International Arbitral Awards (Kparxue
OTYeTBl O IEepPBOM, BTOPOM, ILITOM H CeABMOM 3acepaHmsix Komurera mo
MCTIOAHEHHUIO MEXAYHapOAHBIX apburpaxubix pemennit): E/AC.42/SR.1;
E/AC.42/SR.2; E/AC.42/SR.5; E/AC.42/SR.7.

Komumem no ucnosnenuro mexdyHapooHvix apoumpancvix peseHui:

Enforcement of International Arbitral Awards: statement submitted by the
International Chamber of Commerce, a non-governmental organization
having consultative status in category A (IIpuBeaeHue B MCIIOAHEHHE MHO-
CTPaHHbIX ap6nTpa>KHb1x peleHuit: 3asBAeHHe MeXAyHapOAHOH TOProBoH
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TaAQTHI — HENPABUTEAbCTBEHHON OPTaHU3aIMH, HMeIOIell KOHCYABTATHBHbII
craryc xareropuu A): E/C.2/373.

« IToayueHHbBIe OT IMPABUTEABCTB OT3BIBbI HA MIPOEKT KOHBEHIIUH OO HCIIOAHE-
HUH MeXAyHAPOAHBIX apburpaxusix pemennit: E/AC42/1.

« Aoxaap Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAKHBIX pelle-
uuit: E/AC.42/4.

(Aoxyments! umerorcs B MnTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarvl, TpeljeAeHTHOe MPaBo M 6Gubanorpaduyeckue
CCBIAKH cM. Takke B VIHTepHeTe mo aapecy: http://newyorkconvention1958.0rg)

BBepeHue

1. Tloaoxenus cratsu V (2)(b) Hbm-PIopKCKOﬁ KOHBEHIIUU ITO3BOASIIOT CYAAM
AOTOBAapHBAIONIEroCs TOCYAQPCTBA OTKA3aTh B NMPU3HAHUM M IPUBEACHHU B HCIIOA-
HeHHe apOUTPAKHOTO PELIeHNs], ECAM OHH COYTYT, YTO TaKOe [IPU3HAHUE MAU IIPU-
BEAGHHE B HCIIOAHEHHE OYAET NPOTUBOPEYHUTb IYOAMYHOMY IOPSAKY O9TOTO
rOCyAapCTBa.

2. KoHuenuus my6AMYHOTO MOPSIAKA BCTpedaeTcst He TOAbko B Hbto-Hopkckoit
KOHBeHIUH. ITyOAMYHBI IOPSIAOK SIBASIETCSL YAaCTBIO OOAee ILIMPOKOIO Kpyra
HMHCTPYMEHTOB, B YaCTHOCTH MMIIEPaTHUBHBIX IIPABOBBIX HOPM TOCYAAPCTBA CYAQ,
HMEIONUX IIPeUMYI]eCTBEHHYIO CHAY II0 OTHONIEHHIO K MPUHIJUITY aBTOHOMHH JacT-
HBIX AUIl U TIO3BOASIIOIIMX CYAY 3al[UIIATh IIEAOCTHOCTD NMPAaBOMOPSAAKA, B KOTOPOM
oH cymecTtByeT. CAeAOBaTeAbHO, He IIPEACTABASETCSI BO3MOXKHBIM OTACASTD KOHIIETl-
LI IyGAMMHOTO IOPSIAKA TIO cMbICAY TToaoxkeruit cratbr V (2)(b) Horo-Hopkckoit
KOHBEHIIUM OT KOHIIENIIMM ITyOAMYHOTO NOPSAKA B TOM CMBICAE, B KOTOPOM OH
ITOHHMARTCS B MEXAYHAPOAHOM ITpaBe.

3. Kpowme toro, Hpro-IlopKcKas KOHBEHIHS He SBASETCS MepPBbIM AOKYMEHTOM, B
KOTOPOM ITyOAUYHBII MIOPSIAOK YKA3bIBAETCS B KAUECTBE OAHOTO M3 OCHOBAHHI AASI
OTKa3a B INPHM3HAHUA U IIPHBEACHHWM B HCIIOAHEHHe apOUTPaKHBIX peLIeHHI.
Coraacso cratpe 1 (¢) XKenenckoit konBeHuu 1927 ropa, Aas IIOAYYeHUs TIpU3HA-
HUSL AV IPUBEAEHNS B HCIIOAHEHHE HEOOXOAMMO AOAKHBIM 06Pa3oM AOKA3aTh, YTO
Takoe "IIPH3HAHWE WAM IPUBEACHHE B HMCIIOAHEHHE pelleHds He IIPOTUBOPEeYHT
IyOGAMYHOMY NOPSAKY MAM IPUHIUIIAM IIPaBa TOH CTPAaHbl, B KOTOPON pelIeHHe
npeabsBAsieTcss K ucroaHenuio”. B cratbe V (2)(b) Hpro-Vopkckoit koHBeHIMH
AVILIIb YKA3bIBAETCSI, YTO B IPU3HAHUU ¥ IPUBEACHHH B HCIIOAHEHUE PEeLIeHHS MOXKET
OBITH OTKA3aHO 1O COObpaskeHMsAM IybanyHoro mopsiaka'®”. Kpome toro, Moxxuo

109Cym. ANTON G. MAURER, THE PusLic Poricy ExcepTioN UNDER THE NEw YORK CONVENTION:
HISTORY, INTERPRETATION AND APPLICATION 61 (2012); Bernard Hanotiau, Olivier Caprasse, Public Policy in
International Commercial Arbitration, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL
ARBITRAL AWARDS: THE NEw YORK CONVENTION IN PRACTICE 787, 802 (E. Gaillard, D. Di Pietro eds., 2008).
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OTMeTHTD, yTO B Hbro-Iopkckoil KOHBEHIIMM OTCYTCTBYIOT MOAOXKEHHUS, B KOTOPBIX
FOBOPUAOCH OBl 00 apOHTPAKHOM pellleHHH, IPOTHBOpeYaleM "TIPUHIUIAM IIpa-

Ba"'%, 4TO MOAYEpPKUBAET YETKYI0 HANPABAEHHOCTb IOAOXKeHHI KoOHBeHImH Ha
1051

COACHCTBHE NPHUBEACHHUIO B UCTIOAHEHHE PelIeHHM

AHanus

A. KoHuenuus

a. MWcknoyeHue Ha OCHOBAHUU Ny6UYHO20 NOPSAOKA CO2NIACHO
KonseHyuu

4. XoTs B pasHbIX CTPaHAX MOHATHE MyOAMYHOTO MOPSAAKA OMPEAEASIETCS IIO-Pas-
HOMy, B CyAeOHOI IIpaKTHKe pelreHHe 06 OTKase B IPU3HAHWM M IPUBEACHHH B
HMCTIOAHeHHe ap6uTpaxHOro pemenus coraacHo crarbe V (2)(b) Hoto-Hopkckoit
KOHBEHIIUM Ha OCHOBAHMHU ITyOAMYHOTO IOPSIAKA BBIHOCHTCS, KaK IPABHAO, B TeX
CAy4asiX, KOTAQ HMMeEeTCS OTXOA OT OCHOBOIOAAralOIMX LIEHHOCTeHl IPaBOBOM
cucremsl. CcblAKa Ha MCKAIOYEHHE Ha OCHOBAHUH ITYOAMYHOTO IIOPSIAKA SBASETCS
CBOEr0 pOAQ TPEAOXPAHUTEABHBIM MEXAaHHU3MOM, KOTOPasl MPHMEHSETCS P TeX
MCKAIOUMTEABHBIX OOCTOSITEABCTBAX, KOTAQ HE NPEACTABASIETCS. BOSMOXKHBIM IpHU-
3HATh U NIPUBECTH B MCIIOAHEHHE TO AU UHOE apOUTPAKHOE pelleHre B [IPaBOBOM
CHCTeMe, He OTXOAS OT 3aAOXKEHHbIX B €e OCHOBY IPHHIMIIOB' %2,

1059Pasanynbe 3aMeYaHNs K 9TOf POPMYAMPOBKE, KOTOpast 6blAd B KOHEYHOM CYeTe HCKAIOYEHa, CM. 100201Mo-
sumeAvtvle mamepudivl, Aokaap KomuTeTa IO HCIOAHEHMIO MEKAYHAPOAHBIX apOUTPAKHBIX —pelIeHHI,
E/AC.42/4/Rev.], c. 16; Report by the Secretary-General, Recognition and Enforcement of Foreign Arbitral
Awards, E/2822, Annex II, pp. 20-21 and 23; Recognition and Enforcement of Foreign Arbitral Awards: Comments
by Governments on the draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards
E/2822/Add 4, p. 2; Recognition and Enforcement of Foreign Arbitral Awards: Comments by Governments on
the draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONE26/3, p. 3;
Activities of Inter-Governmental and Non-Governmental Organizations in the Field of International Commercial
Arbitration: Consolidated Report by the Secretary-General, E/CONFE.26/4, p. 29; Comments on draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/2, pp. 6-7; IOrocaasusi: monpasku
k crarbsiv III u IV mpoexra xonsennun, E/CONFE.26/L.35; ®epeparusnas Pecrry6anka Tepmanmn: mompasku x
crarbsim 111 n IV npoekra xousennmun, E/CONF.26/L.34; Summary Record of the Sixth Meeting, E/AC.42/SR.6,
p- 11; Summary Record of the Seventh Meeting, E/AC.42/SR. 7; Comments of the representative of the Peruvian
Government, Mr. Maurtua: Summary Record of the Fourteenth Meeting, E/CONE.26/SR.14, pp. 9; Summary
Record of the Seventeenth Meeting, E/CONF.26/SR.17, pp. 15-16. Cm. Tawxe Joel R. Junker, The Public Policy
Defense to Recognition and Enforcement of Foreign Arbitral Awards, 1977 CaL. W. INT’L L.J. 228, 229-30.

1951Cy. Parsons & Whittemore Overseas v. Société Générale de L'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 508 F.2d 969, 973 (1974).

19206  HMCKAIOYMTEADHOM XapakTepe OTOf 3aIUTHTEABHOIl OTOBOPKH CM. 3aMEYaHHs MPABHTEAbCTBA
Hupepaaupos, nodzomosumervnvie mamepuars, Recognition and Enforcement of Foreign Arbitral Awards:
Comments by Governments on the draft Convention on the Recognition and Enforcement of Foreign Arbitral
Awards E/2822/Add4, p. 2. Cm. Take 3amevaHus mnpepcTaBuTesss mpasuresbctsa Qpamrmm r-aa Oaso,
nodzomosumenvrvte mamepuarvt, Summary Record of the Eleventh Meeting, E/CONF.26/SR.11, p. 7. Cm. Tawoke
Jan Paulsson, The New York Convention in International Practice—Problems of Assimilation, ASA Special Series
No. 9, 100, 113 (1996).
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5. Kak cpopMyArpoBaHO B 4aCTO IIPHBOAMMOM CYA€OHOM IIOCTAaHOBACHUM alleA-
AAITHOHHOTO cypa Bropoil mHcraHnuu Coepunennbix Illtaros mo aeay Parsons,
"B IIPHBEACHUH B MCIIOAHEHNEe HHOCTPAHHBIX ApOUTPAXKHBIX PeIleHHIT MOXeT OBITh
OTKa3aHO [Ha OCHOBaHMH COOGPAXKEHHIl MyOAMYHOTO MOPSAAKA] TOABKO B TOM CAY-
Jae, eCAM IpHBeACHHE B HCIIOAHEHHE HAPYIIUT OCHOBOIIOAATAOIMe IOHATUS O
HPABCTBEHHOCTHU U CIIPABEAAMBOCTH IiTaTa cyAd''*>. Psip mMpaBoBBIX CHCTEM 3a Ipe-

aeaamu CoeprHeHHBIX I1ITaToOB pyKOBOACTBOBAAUCH STOM BBIAEP)KKOH IIPU OLI€HKe

BO3MOXXHOCTH IIPUMEHEHHS HCKAIOUEHHSI HA OCHOBE IyOANYHOTro mopsiaka'®*.

6. AnarornynbiM o6pasom QepeparbHblil CyA ABCTpaAUM HEAABHO BbIHEC IOCTa-
HOBA€HHE, COTAACHO KOTOPOMY "B IIPHBEACHHUU B UCIIOAHEHHE HAa OCHOBAHUH 3TOTO
IPEAYCMOTPEHHOIO 3aKOHOM KOHKPETHOIO HMCKAIOUEHHS MOXKET OBITh OTKA3aHO
TOABKO B TOM CAYYae, €CAU HAPYIIAKOTCS T€ ACIIEKTHI ITy GAMYHOTO MOPSIAKA, KOTOPbIE
OTHOCSTCSL K OCHOBOIIOAQIAOIMM, KAIOUEBBIM BOIIPOCAM HPAaBCTBEHHOCTH U CIIpa-
BEAAMBOCTH B COOTBETCTBYIOLIEl IIPABOBOIL cUcTeMe [, B KOTOPOI MCIIPALIMBaeTCs]
npusepenue B ucrioaHenue |"%, Takum jxe 06pa3oM, ANeAASIIMOHHDII CyA BbICIIEH
MHCTaHIMN JOHKOHra OIpeAeAMA apOMTPaXKHOe pelleHHe, IPOTUBOpevalee
IyOAMYHOMY HOPSIAKY, KaK apOUTPAKHOE pelleHre, KOTOpOoe "HaCTOABKO B OCHOBO-
IIOAATIOIeM CMBICAE IPOTUBOPEIHT IOHSATHSIM O IPABOCYAHH B IPaBOBOI CUCTeMe
CTpaHBl, B KOTOPOil HCIIPAIINBAETCS IPUBEACHHE B UCIIOAHEHHE], 9TO, XOTS 9Ta

1953pgarsons & Whittemore Overseas v. Société Générale de L'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, 508 F.2d 969, 974 (1974). PaccMarpyBasi AOBOA CTOPOHbI, BO3paykaBIIelt
[POTHB [PUBEACHHS B HCIIOAHEHIE, COTAAQCHO KOTOPOMY €€ ACHCTBHUs GBIAU IIPOAUKTOBAHBI Pa3PhIBOM AHMIIAOMA-
TUYECKUX OTHOIIEHHI Me}KAy COeAI/IHeHHbIMI/I IIraramu u EI'I/II'[TOM, aHeAAHLIHOHHbIﬁ CYA BTOPOI;(I HWHCTAaHIUH
Coeannennbix I1ITaTOB yKa3aA Ha TO, YTO «IIOHUMATb 3AIIUTUTEABHOE TIOAOXKEHHUE O ITyOAMYHOM MOPSIAKE KK OAMH
U3 MECTHbIX MEXaHU3MOB 3aIUThl HALMOHAABHBIX IIOAUTHYECKUX UHTEPECOB O3HAYAET CEPbE3HO MOAPBIBATH IIPAK-
THYeCKyI0 LeHHOCTh KOHBeHI M. AQHHOe MOAOKEHNE He MPEAHA3HAYAAOCh AASI TOTO, YTOOBI PUKCHPOBATH HepH-
[IETHH MeKAYHAPOAHOM TIOAMTHKH TI0A Py6pHKONt "Iy6Andsbii1 OpsAoK">». Cm. taxske National Oil Corp. v. Libyan
Sun Oil Co., District Court, District of Delaware, United States of America, 15 March 1990, 733 F. Supp. 800,
XVI Y.B. Com. ARB. 651 (1991) (B oTHOmEHHH OAHOTO U3 apOUTPAKHBIX PelIeHHNI, IPU3HAHNE I IPHBeACHHE B
HCTOAHEHUe KOTOPOro skobbl mporusopeunso cankuussv Coepunennbix Illtaros B orHomennu Awusum). Cu.
rawke Ameropa A.G. v. Havi Ocean Co. LLC, District Court, Southern District of New York, United States of
America, 16 February 2011, 2011 WL 570130 (B oTHOmeHUM apOUTPAKHOTO pelleH s, IPU3HAHKE U IPHBEACHIE
B UCIIOAHEHHe KOTOPOIO SIKO6bI mpoTuBopeunso cankuusiMm Coepusenubix 1llraros B orHomenun Mpana). Cu.
rawke Linda Silberman, The New York Convention After Fifty Years: Some Reflections on the Role of National Law,
2009-2010 GA. J. INT’L & Comp. L. 25, 3S.

1954Cy., manpumep, BCB Holdings Limited and The Belize Bank Limited v. The Attorney General of Belize,
Caribbean Court of Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ S (AJ); Traxys Europe S.A. v. Balaji
Coke Industry Pvt Ltd., Federal Court, Australia, 23 March 2012, [2012] FCA 276; Uganda Telecom Ltd. v. Hi-Tech
Telecom Pty Ltd., Federal Court, Australia, 22 February 2011, [2011] FCA 131; Petrotesting Colombia S.A. &
Southeast Investment Corporation v. Ross Energy S.A., Supreme Court of Justice, Colombia, 27 July 2011; Hebei
Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong Kong, 9 February 1999, [1999]
2 HKC 205; Renusagar Power Co. Ltd. v. General Electric Company & anor., Supreme Court, India, 7 October
1993, 1994 AIR 860; Brostrom Tankers AB v. Factorias Vulcano S.A., High Court, Dublin, Ireland, 19 May 2004,
XXX Y.B. Com. ArB. 591 (2005).

1955Traxys Europe S.A. v. Balaji Coke Industry Pvt Ltd., Federal Court, Australia, 23 March 2012, [2012] FCA
276.
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cTpaHa siBAseTcs yuacTHULel KOHBeHIMH, OT Hee HEBO3MOXKHO B Pa3yMHOI Mepe
OXKHMAQTH YIIyIIeHUs. U3 BUAY TAaKOTO IpOTHBOpedns’ 6.

7. IBeiinapckuie CyAbI TakKe OMPEAEASIIOT MCKAIOYEHME Ha OCHOBAHMH ITyOAMY-
HOI'O IIOpsIAKA COrAACHO KOHBEHIIMH ITyTeM CCHIAKM HAa KOHIIEIIIMIO IIPABOCYAMS.
B HCXOAHOM IOCTAHOBAGHMH OTHOCHTEABHO OIIPEACACHHUS ITYOAUYHOIO MOPSAKA,
IIyCTb AQXKe BBIHECEHHOTO B KOHTEKCTE PACCMOTPEHHSI XOAATAMCTBA 00 OTMeHe
ap6HTpa>1<Horo pemienus, mBedapckuii GeaepasbHBINA CyA yKa3aa, UTo ap6I/ITpa>1<—
HOe pelleHHe [IPOTUBOPEYUT IIyOAUIHOMY IIOPSIAKY, "€CAM B HEM He y4TeHbI BaXK-
HeMlive ¥ IIMPOKO IIPU3HAHHBIE II€HHOCTH, KOTODBIE, COIAACHO Hamboaee
pacnpocrpanenssiM B IlIBefijapunl IpeACTABACHUSIM, AOASKHBI A€XATb B OCHOBE
Aro6oro mpasonopsiaka'®’. CoraacHO HeAaBHHM pelreHmsM liBerirapckoro ®epe-
PRABHOIO CyAQ, apOUTPAKHOE pelleHre, IPOTHBOPeYalnee IIyOAMIHOMY IIOPSIAKY,
OIIpeAeAsieTCsl KaK pelleHre, "HelpueMAeMbIM 0bpa3oM’ Hapylaroljee IIBeHLap-
CKHe KOHIJeII[NH IIPaBOCYAMS S,

8. OpanIysckue Cyabl IPHIMEHSIOT AaHAAOTHYHBIH IToAX0A. Hampumep, Aneaasu-
oHHbI cyp ITapmka ompepeArA MeXXAYHAPOAHBIN ITyOAUYHBIA MOPSIAOK KaK "CBOA

HOPM U IJeHHOCTeH, HapylleHHe KOTOPbIX SBASETCS HellpHeMAEMBIM AAS QppaHITy3-

CKOTO IIPABOIIOPSIAKA AQKE B CHTYAIJHSIX MeXAYHApOAHOro xapakrepa'%’,

9. Tlo MHEHHMIO repPMaHCKHX CYAOB, apOUTPAXKHOE pellleHre HAPYIIAeT Iy OANYHbII
HOPSIAOK B TOM CAy4Yae, €CAM OHO IPOTHBOPEYMT TOM MAU HHON HOPME, KOTOpast
3aTparMBaeT OCHOBY ITyOAMYHOI U 9KOHOMUYECKOM SKU3HY [epMaHUU MAU SBASETCSE
HECOBMECTHMBIM C HEMELKUM IPeACTaBAeHHEeM O mpaBocyauu *®. BepxoBHsIl cyp
Kumpa Taxoke TOAKyeT OFOBOPKY O IyOAMYHOM MOpsiAKe coraacHo KoHBeHmu xax

1056Hebei Import ¢ Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong Kong, 9 February
1999, [1999] 2 HKC 20S. Anaaoruanoe onpepeaenne cM. Karaha Bodas Company LLC v. Perusahaan Pertamban-
gan Minyak Dan Gas Bumi Negara and PT. PLN (Persero), Alberta Court of Queen’s Bench, Canada, 9 December
2004, 2004 ABQB 918. IloapobHee o "BaKHOCTH" IIPABOBBIX NPHHIMIIOB, KOTOpPble MPU3BAHBI 3AIIMIIATH
my6AMaHBI TIOPSAOK, cM. Soc. Des Ciments d’Abijan v. Soc. Burkinabé des Ciments et Matérieux, Court of First
Instance, Ouagadougou, Burkina Faso, 13 June 2001.

1057X S.p.A. v. Y S.rl, Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006) 132 III
389; Paolo Michele Patocchi, The 1958 New York Convention: The Swiss Practice, 1996 ASA BULL. 145, 188-96.
Amnanornunoe onpepesenne cM. Kersa Holding Co. Luxembourg v. Infancourtage Famajuk Investment & Isny, Superior
Court of Justice, Luxembourg, 24 November 1993, XXI Y.B. Com. ArB. 617 (1996).

1958Cy,, manpumep, Federal Tribunal, Switzerland, 10 October 2011, Decision SA_427/2011; Federal Tribunal,
Switzerland, 28 July 2010, Decision 4A_233/2010. Anaroruunoe onpepesenue cm. Supreme Court, Austria, Case
30b221/04b, 26 January 2005, XXX Y.B. Com. ARB. 421 (2005): aBcTpHIiCKHE CYABL IO CBOEMY yCMOTPEHHIO
pelaT, "MPOTUBOPEYUT AM aPEUTPAKHOE pelleHHe OCHOBOIOAATAMONMM MPUHIMIIAM aBCTPUICKON MPABOBOM
CUCTEeMbI, HOCKOAbe B €ro OCHOBE€ AEXHUT HHOCTPQHHEIﬁ HpaBOBOﬁ HPI/IHHHH, HBAS[IOHIHPIC?I COBepmeHHO HerlpI/I-
eMAeMbIM BO BHyTPEHHeil [IPaBoBoOji cucreme'.

1959 Agence pour la sécurité de la navigation aérienne en Afrique et @ Madagascar v. M. N'DOYE Issakha, Court of
Appeal of Paris, France, 16 October 1997.

1060Cyy., mampumep, Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 019/05, 28 November 2005; Ober-
landesgericht [OLG] Diisseldorf, Germany, VI Sch (Kart) 1/02, 21 July 2004; Hanseatisches Oberlandesgericht
[OLG] Bremen, Germany, (2) Sch 04/99, 30 September 1999; Bundesgerichtshof [BGH] Germany, III ZR
269/88, 18 January 1990.
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O3HAYAIOIIYI0 OCHOBOIIOAATAIOIIHEe MPHHIIUIbI, IPU3HABaeMble OOIeCTBOM B TOT
HAM MHOM KOHKPeTHBIN MepPHOA BpeMeHH KaK PeryAUPYIOIIHe CACAKH B APYTHe IPO-
SIBAGHMS )KU3HH €r0 YACHOB M AeXAI[ie B OCHOBE IIPABOIOPIAKA, K KOTOPOMY OTHO-

CHUTCSL CyA, PACCMATPHBAIOLINII XOAQTANCTBO O IPUBEAEHUH B HCIIOAHeHHe' .

10. B PsiA€ CAyYaeB CYABI BBIHOCHUAM IIOCTAHOBAEHHE O TOM, YTO ITOHSTHE Hy6AI/I'~I-
HOTO MOPSAKA He TIOAAAETCS TOYHOMY OIIPEACACHUIO. ANTeAASIIIUOHHBIN CyA AHIAMM
U YaAbca MOCTAaHOBUA, YTO HCKAIOUEHHe Ha OCHOBAaHUM IyOAMYHOIO IMOPSIAKA
COTAACHO HbIO—I;IOpKCKOfI KOHBEHI[M OXBaTBIBAET CAyYaM, KOIAA 'TIPUBEACHHUE
ApOUTPAKHOIO pELIeHHsI B MCIIOAHEHHE CO BCEHl OYEBHAHOCTBIO HaHecCeT yIiep6
0061LjeCTBEHHOMY 0OAArOIOAYYHIO HAH, BO3MOXKHO, IIPUBEAEHIE B UCIIOAHEHHE OyAeT
HUMETb COBepH.IeHHO 0CKOP6HTeAbeIfI xapaKTep AASL O6bI‘IHbIX pasyMme " B IIOA-
HOM Mepe HHPOPMUPOBAHHbIX YAEHOB O0II[eCTBA, OT UMEHH KOTOPBIX OCYIeCTBASIET-
Csl rOCyAapCTBeHHas BAACTb' %%, B TO 5ke BpeMst 9TOT ANEAASLIIOHHBIN CYA [IPU3HAA,
910 "COOOpaKEeHNs IyOAMYHOIO IOPSIAKA HEBO3MOXHO OIPEAEAUTH MCYEPIIBIBAO-

UM o6pa30M, OAHAKO B MX OTHOIIEHHUH CACAYET AeﬁCTBOBaTI} C UCKAIOYUTEABHON

OCMOTpHTEABHOCTBIO" .,

11. HexoTopsle paBOBbIe CHCTEMBI IIOAYEPKUBAIOT B3AUMOCBSI3b MEXKAY IIyOAMY-
HBIM ITOPSIAKOM U HAIJMOHAABHBIMU MHTEPECaMM MAW HAIJHOHAABHBIM CyBEpeHHTe-
toM. Hampumep, mpu paccMOTpeHHM COBMECTHMOCTH apOUTPKHBIX pelleHUi C
NOHATHEM MyGAMMHOTO TMOpsAKa coraacHo Hbto-Hopkckoit konseHumyu Boicmmit
cya Bpasmanu yxasaa, uro "[paccMarpuBaeMslil HM] BOIIPOC He MMeeT OTHOIIEHHUS
K IIyOAMYHOMY IIOPSIAKY M He CBSI3aH C ITOHSTHEM HAIJMOHAABHHOTO CyBepeHHTe-
12", AHAAOIUYHBIM 06Pa3OM, HHAUNCKHE CYABI IIOCTAHOBHAH, YTO TO MAM MHOE

apbOUTpaXKHOE pellleHNe IPOTHBOPEYUT ITyOAUIHOMY IOPSIAKY B TOM CAydae, €CAU

IIPUBEACHHE ero B UCIIOAHEHHe OyaeT MpoTUBOpeunTh 'mHTepecaM Muanm"'%%.
V.

1961 The Attorney General of the Republic of Kenya v. Bank fiir Arbeit und Wirtschaft AG, Supreme Court, Cyprus,
28 April 1999, XXV Y.B. Com. ArB. 641 (2000). Ararormanoe ompeseserne cM. Court of Cassation, Greece,
Case No. 1665/2009, 30 June 2009, XXXVI Y.B. Com. ArB. 284 (2011); Misr Insurance Co. v. Alexandria Shipping
Agencies Co., Court of Cassation, Egypt, 23 December 1991; BCB Holdings Limited and The Belize Bank Limited
v. The Attorney General of Belize, Caribbean Court of Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ S
(a)).

1962Deytsche Schachtbau-und Tiefbohrgesellschaft m.b.H. v. Shell International Petroleum Co. Ltd., Court of Appeal,
England and Wales, 24 March 1987, [1990] 1 A.C. 295.

1063 1hyi,

1064Cyr. Grain Partners S.p.A. v. Cooperativa dos Produtores Trabalhadores Rurais de Sorriso Ltda., Superior Court
of Justice, Brazil, 18 October 2006.

1065, Renusagar Power Co. Ltd. v. General Electric Company & anor., Supreme Court, India, 7 October 1993,
1994 AIR 860; Penn Racquet Sports v. Mayor International Ltd., High Court of Delhi, India, 11 January 2011; Shri
Lal Mahal Ltd. v. Progetto Grano S.p.A., Supreme Court, India, 3 July 2013. Cm. Taxke aHAAU3 ITyOGAIHOTO IOPSIAKA
C TOYKM 3PEHMS 3alIUThI HAIIMOHAABHBIX UHTepecoB, Petrotesting Colombia S.A. & Southeast Investment Corp. v. Ross
Energy S.A., Supreme Court of Justice, Colombia, 27 July 2011. CoraacHo cooObIIeHHsM, aHAAOTMYHBII TOAXOA
MPUMEHSIOT TAKKe MHAOHE3HICKHE CYADBl, IIPH3HABAsl HALJMOHAABHbIE MHTEPECHl YaCTbIO ITyGAMYHOIO MOpSAKA
HWnponesuu: cm. Fifi Junita, Refusing Enforcement of Foreign Arbitral Awards Under Article V (2)(b) of the New York
Convention: The Indonesian Perspective, 2009 CONTEMP. AsIA ARB. J. 301, 320.
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12. Poccuiickue CyAbl IIPUMEHSIOT CAEAYIOLIUI IIOAXOA. BbICIIHiT apOuTpaXkHbIA
cya Poccmiickoit Depepariuyt HCIIOAB30BAA CCHIAKY HA KOHIIEIIIUIO ITyOAHMYHOIO
HOPSIAKA B I]eASIX OTKA3a B IPH3HAHUY U IIPUBEACHUH B HCIIOAHEHHE apOUTPAsKHBIX
pelleHuil, TOCKOABKY 9TO IIOBAEYET 32 COOOM Pe3yAbTaT, IPOTHBHBIN "O0IepH-

3HAaHHbIM HOPpMaM HPaBCTBEHHOCTH M MOPAAHM, YyIpO3y JXHU3HU M 3AOPOBbIO I'PA’KAAH

nAm 6esomacHocTH rocypapcrsa’ .

b. Mex0dyHapoOHbIli — MPAHCHAUUOHAMbHBIU Ny6aUYHbII NOPA00K

13. IIupoko mpusHaeTcs ToT paxT, uro 1o cmbicay crathu V (2)(b) Hero-Mopxk-
CKOI1 KOHBEHLIMH ITyGANYHbIN IIOPSAOK O3HAYaeT Iy OAMYHbIN IOPSIAOK FOCYAAPCTBA
cyaa'’”. Tax, B crarve V (2)(b) npsmo ykasbiBaercs Ha "ITyGAMYHBINA TOPSAOK 3TOM

CTpaHbI", KOTAQ peub HAET O CTPaHe, B KOTOPOJ HUCIPAIIUBAETCSI IPU3HAHUE U TIPU-

BEACHHUEC B I/ICHOAHBHI/Ieloss. Bmecre c Tem B TOM, YTO KaCa€TCs OLIEHKH MEXAYHAPOA-

HOI'O HAM BHYTPEHHETO XapakTepa IyOAMYHOIrO MOPSIAKA, OOABIIMHCTBO CTpaH
IPUBHAIOT, YTO OAHO AMINb HAPYIIEHHe HOPM BHYTPEHHErO IpaBa BPSA AH MOXHO
NPUPABHUBATH K HAPYIIEHHIO IyOAMYHOIO MOPSAKA KaK OCHOBAHMIO AAS OTKA3a
B [IPU3HAHUHU UAU [IPUBEACHUHU B HCIOAHeHne .

14.  TIlo BOmpoCy O TOM, IMEeT AU IIOHSTHE ITyOAMYHOTO MOPSIAKA YHHBEPCAABHBIN
VAU TPAHCHALJUOHAABHBIN XapaKTep, MHEHHs CTPaH Pa3OIIAMCh. BepXOBHBIA cyp
VHAMH MOCTAaHOBHA, 4TO BHIPA6OTKA TPAHCHALIMOHAABHOTO OTIPEACACHHUS TIOHATHS
My6AMYHOTO TOPSAKA TIPEACTABASETCS HEOCYIeCTBHMOl 3apaueil, U PyKOBOACTBY-
€TCsl PUHIUIIOM, COTAACHO KOTOPOMY MOHSATHE ITy6AUYHOTO MOPSIAKA, COAEPIKaIIe-
ecas B cratbe V (2)(b) Hpro-Mlopkckoit KOHBEHIMH, CAEAyeT TOAKOBaTh Kak
O3Haualomee MyOAMYHBI TMOPSAOK TOCYAAPCTBA, B KOTOPOM MCIIPAIIMBAETCS

1066Cyr. kommanms "Ansell S.A." npomus OO0 "MedBusHecCepeuc-2000", Bricumit ap6urpaxsiit cyp, Poccuii-
ckast Qepeparms, 3 asrycra 2010 ropa, mocranosaenre BAC-8786/10. Cm. Taroke Patricia Nacimiento, Alexey
Barnashov, Recognition and Enforcement of Arbitral Awards in Russian Federation, 27(3) J. INT'L ARB. 295, 300-01
(2010).

1067Cy., manpumep, Traxys Europe S.A. v. Balaji Coke Industry Pvt Ltd., Federal Court, Australia, 23 March 2012,
[2012] FCA 276; IPCO (Nigeria) Ltd. v. Nigerian National Petroleum Corp., High Court of Justice, England and
Wales, 27 April 2005, [2005] EWHC 726; Gao Haiyan & anor v. Keeneye Holdings Ltd. & anor, Court of Appeal,
Hong Kong, CACV 79/2011, 2 December 2011; Renusagar Power Co. Ltd. v. General Electric Company & anor.,
Supreme Court, India, 7 October 1993, 1994 AIR 860; Brostrom Tankers AB v. Factorias Vulcano S.A., High Court,
Dublin, Ireland, 19 May 2004, XXX Y.B. Com. ArB. 591 (2005); A v. B & Cia Ltda. & ors, Supreme Court of
Justice, Portugal, 9 November 2003, XXXII Y.B. Com. ARB. 474 (2007); Federal Tribunal, Switzerland, 10 October
2011, Decision SA_427/2011; Agility Public Warehousing CO. K.S.C., Professional Contract Administrators, Inc.
v. Supreme Foodservice GmbH, Court of Appeals, Second Circuit, United States of America, 6 September 2012,
11-5201-cv. Cm. Taxoke ANTON G. MAURER, THE PUBLIC PoLiCcY EXCEPTION UNDER THE NEW YORK CONVEN-
TION: HISTORY, INTERPRETATION AND APPLICATION 54 (2012).

1068Cy. BCB Holdings Limited and The Belize Bank Limited v. The Attorney General of Belize, Caribbean Court
of Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ 5 (A)).

1969Cy., manpumep, Traxys Europe S.A. v. Balaji Coke Industry Pvt Ltd., Federal Court, Australia, 23 March
2012, [2012] FCA 276; Petrotesting Colombia S.A. & Southeast Investment Corporation v. Ross Energy S.A., Supreme
Court of Justice, Colombia, 27 July 2011; Agence pour la sécurité de la navigation aérienne en Afrique et d Madagascar
v. M. N'DOYE Issakha, Court of Appeal of Paris, France, 16 October 1997; K.M. v. UAB A. Sabonio Zalgirio
krepsinio centras, Court of Cassation, Lithuania, 4 November 2011.
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npuBepeHue B ucroaHeHne . B cBOI0 ouepeab MTAAbSHCKHE CYABI 3aSIBHAH, 9TO
[y OAMYHBIA OPSAOK O3HAYaeT 'CBOA YHHMBEPCAABHDIX [IPUHIIUIIOB, KOTOPbIE IPH-
3HAIOT HALUM, IIPUHAAAEKAIIME K OAHON LIMBHAM3ALUY, M KOTOPbIe HAllEAEHDbI HA
3ALIUTY OCHOBOIIOAATAIOLIMX [PAB Y€AOBEKA, 3aKPENACHHBIX, KaK IIPAaBHAO, B MEXK-
AYHAPOAHBIX ACKAAPALMSIX UAU KOHBeHImsax" 7",

1S.  Borcumit apburpaxkusiit cys Poccuiickoit Pepepanun 4acTo Moa IIyOANIHBIM

IIOPAAKOM IIOAPA3yYMEBaAECT "06111611 W3HAHHbBIC HOPMbI HPaBCTBEHHOCTU W MOPpa-
A Apasy.

"1072

A AN "Cl)yHAaMeHTaAI)HbIe IIpaBOBbI€ HaYaAad (HPI/IHI_II/IHIJI) » KOTOpbIE OGAaAaIOT

BBICIIEl MMIIEPATHBHOCTDIO, YHUBEPCAABHOCTDIO, 0CO00I 00IeCTBEHHOM 1 Iy OAMY-

HOM 3HAYMMOCTDIO, COCTABAAIOT OCHOBY ITIOCTPOEHHMA 3KOHOMPI‘~I€CKOI>1, IIOAUTHYC-

CKOI1 M IIPaBOBOM CHCTEMBI rocyaapcraa’’?’,

16. B IIseitrjapumn, coraacHo npunsToMy B 2006 roay pemenmo QepaepasbHOro
CyAQ, "apOUTpaXKHOe pelIeHie IPOTHBOPEUHT Iy OAUYHOMY IIOPSIAKY, €CAH B HEM He
YUTeHBI BOXKHEHIIHe U IUPOKO IPU3HAHHBIE I[eHHOCTH, KOTOPbIe, COTAACHO Haubo-

A€e paCIIpOCTPAaHEHHBIM B H_[Beﬁuapml IIPEACTABACHHUAM, AOAKHBI A€JKATh B OCHOBE

Aroboro npasonopsiaka’'’,

C. VmnepamusHble HOpMbI KaK ny6auYHbId NOPAOOK

17.  TIOCKOABKY IO ITyOAMYHBIM MOPSIAKOM, KaK IIPABHAO, IOHUMAIOTCS T€ OCHO-
BOIIOAATAKOLIYe HOPMBI TOCYAAPCTBA, TAE UCIIPALIMBAETCS [PU3HAHKE U IIPUBEACHIE
B UCIIOAHEHHE apOUTPAXKHOIO pelIeHHs, OT KOTOPbIX He AOIYCKAKOTCS OTCTYIIAE-
HUsI, BOSHUKAET BOIIPOC O TOM, CACAYET AU PACCMATPUBATh UMIIEPATUBHbIE HOPMBI
FOCYAAPCTBA CYAQ U, COOTBETCTBEHHO, MCKAKOYEHHE O IPU3HAHUM M [PUBEACHHH
B HCIOAHeHMe apbuTpakHOro pemenus coraacHo Hpro-Ilopkckoit KoHBeHIMH
B KaueCTBe YacTH IyOAMYHOro mopsiaka'™”.

1970Cm. Renusagar Power Co. Ltd. v. General Electric Company & anor., Supreme Court, India, 7 October 1993,
1994 AIR 860. Cm. Taske Taroke pemenne 1o Aeay Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd.,
Court of Final Appeal, Hong Kong, 9 February 1999, [1999] 2 HKC 205, KOTopoe cOraacyeTcs ¢ BBIBOAOM,
caeranHbiM BepxosabiM cysom MHANH.

197 Allsop Automatic Inc. v. Tecnoski snc, Court of Appeal of Milan, Italy, 4 December 1992, XXII Y.B. Com.
ARB. 725.

172K ommanms "Ansell S.A.” npomue OO0 "MedBusnecCepsuc-2000", Boicmmit apburpaxssiit cya, Poccuiickas
Depepauns, mocranosaenue BAC-8786/10, 3 asrycra 2010 ropa.

1973 Tpesupnym Brrcimero ap6urpaxtoro cyaa, Poccuiickas ®eaepanus, nxdopmaronHoe micsmo N 156 or
26 despaas 2013 ropa.

1974X S.p.A. v. Y Sl Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006) 132 III
389, 395.

1975 Bernard Hanotiau, Olivier Caprasse, Public Policy in International Commercial Arbitration, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PracTICE 787, 791-94 (E. Gaillard, D. Di Pietro eds. 2008).
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18. He Bo3HMKaeT COMHEHMI B TOM, 4TO HEKOTOPbIe UMIIepaTHBHbIE HOPMbI COOT-
BETCTBYIOT CTAHAAPTY 3alIUTHTEABHOM OTOBOPKU O ITyOAMYHOM IIOpSIAKE B OTHO-
LIEHWHM IPU3HAHWS U IPUBEACHHUs B HCIIOAHEHMe apOUTPaXHBIX permeHnit'"’.
OaHaKo BBICKa3bIBAAMCH pa3Hble MHEHHS IO IIOBOAY TOTO, COOTBETCTBYIOT AU KOH-
KpeTHble HabOPBI MMIIEPATHBHBIX HOPM 9TOMY CTAaHAAPTY B KOHTEKCTe IIPU3HAHI
U [IPUBEAEHIUS B UCIIOAHEHNe MHOCTPAHHBIX apOUTPAXKHBIX PelIeHUi B TAKUX 00Aa-
CTSIX, KaK IPaBOBOE PeryAHPOBAaHHE BOIPOCOB KOHKYPEHIHH, OAHKPOTCTBO, 00e-
CIleveHe 3aHATOCTH U 3alUTa IIPaB IOTPebUTeAel, IPOIIeHTHbIE CTABKH, BAAIOTHOE
peryAupoBaHHe, 3alpeThl Ha SKCIIOPT U PphIOYePCHbIE CACAKHL

19. Hampumep, B 06AaCTH 3aKOHOAATEABCTBA IO BompocaM KoHKypeHuuu Cya
Esporneiickoro corosa (CEC) mocraHosua, uto cratbs 101 Aorosopa o pyHKImO-
uupoBanuu Espomneiickoro corosa (AQEC), aBToMaTHIecKr OTMEHSIOMAs HeKOTO-
pble aHTHKOHKYPEHTHBIE COTAQUICHHSI HAM peLIeHNs, IIPEACTaBAseT coboil
"0CHOBOIOAATAIONIee TIOAOKEHNE, UMEIOljee BAKHelHIIee 3HAUEHHUE AASI BBIOAHe-
HUS [IOCTaBAeHHBIX Tepes [Cor030M] 3aAad M, B 9aCTHOCTH, QyHKIMOHUPOBAHHU
BHyTpeHHero priHKa'. CEC MOCTaHOBHA, YTO IIO 9TOM MPHYHHE ee CAEAyeT paccMa-
TPHBATh KaK aCIeKT ITy6AMYHOTO TopsiAKa 1o cMbicay crarbu V (2)(b) Hero-Hopxk-

ckoit koHBeHIUHU'"”’.

ITosToMy B COOTBETCTBUH C OTHUM IIOAOXKEHHEM CYABI
rocypapcTB — daeHOB EC 6b1AM 00s13aHBI OTKA3BIBATh B IPH3HAHNUY U IPUBEACHUN
B HCIIOAHEHHe BCeX apOUTPXHBIX pelleHWi, IpoTHBOpedamux crarbe 101

ADEC7,

20. B xoae pasOmpaTeAbCTBA IO XOAATANCTBY 00 OTMeHe apOUTPaXKHOIO pelle-
Husl, BolHeceHHOTo B IIIBeiiIfapyu O CIIOPY MEKAY ABYMsI UTAAbSIHCKUMU KOMITa-
Husimy, DepepaAbHbBIN CyA NPUSHAA CYIIECTBOBAHHE APYTHMX OKOHOMUYECKHX
CHCTeM, IIOCTPOEHHBIX [0 MPUHIUITY [IAQHOBON 9KOHOMHKH U GAArONpUSTCTBYIO-
LIMX BMEILIATEAbCTBY TOCYAAPCTBA B 9KOHOMIKY. IIpu 9TOM Cya BBIHEC 3aKAIOUEHIE,
COTAACHO KOTOPOMY "HI/IKOMY 6I)I H B TOAOBY HE HPI/IH.[AO Ha3bIBATh UX 663HpaBCTBeH-
HbIMHU AU HpOTHBOPeanII/IMH OCHOBOITIOAArarOImuM HpaBOBI)IM HPI/IHHHHaM TOABKO
IO TO¥ IIPUYUHE, YTO OHM He COOTBETCTBYIOT wiBefiriapckoit Mopean . TToaTomy
DepepaAbHBI Cys TOCTAHOBHA, YTO "IOAOXKEHHsS 3aKOHOAATEABCTBA 11O BOIPOCAM
KOHKYPEHLIMH He SIBASIOTCS 9aCTbI0 BOKHEMIIMX U LIMPOKO IPU3HAHHBIX LiEHHO-

1976Cy. Luke Villiers, Breaking in the "Unruly Horse": The Status of Mandatory Rules of Law as a Public Policy
Basis for the Non-Enforcement of Arbitral Awards, 2011 AustL. INT'L LJ. 155, 179-80 (2011).

1977Eco Swiss China Time Ltd. v. Benetton International NV, Court of Justice of the European Union, 1 June
1999, Case C-126/97, [1999] ECR I-30SS, paras. 37-39.

1978Cy., manpumep, SNF SAS v. Cytec Industries BV, Court of Appeal of Paris, 23 March 2006, XXXII Y.B.
CoMm. ArB. 282 (2008), xoraa ¢paHIy3cKuil Cya NMPH3HAA 3aKOHOAATeAbcTBo EC IO BOIPOCAM KOHKypeHIHH
vacTeio paHIysckoro mybanmusoro nopsaka; Oberlandesgericht [OLG] Diisseldorf, Germany, VI Sch (Kart)
1/02, 21 July 2004, Court of Cassation, Greece, Case No. 1665/2009, 30 June 2009, XXXVI Y.B. CoM. ARB. 284
(2011), u Marketing Displays International Inc. v. VR Van Raalte Reclame BV, Court of Appeal, The Hague,
Netherlands, 24 March 2005, XXXI Y.B. Com. ArB. 808 (2006), KOraa HeMeLKuil, FpedeckHit 1 HIACPAAHACKHIL
CyABI, cooTBeTCTBeHHO, pusHaau crarbio 101 AOEC gyacTbio cBOEro ImyGAMYHOTO HOPSAKA.

1979X S.p.A. v. Y Sl Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006) 132 III
389.
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CTel, KOTOpbIe, COTAACHO HanboAee pacrpocTpaHeHHbM B IIIBefirapun mpeacras-
111080

AEHISIM, AOAXKHBI A€XKATh B OCHOBE AI0OOTO IPABOIIOPSIAKA
21. OTu pemenus ykaspBaioT Ha To, yto B ctatbe V (2)(b) peus naer o my6amy-
HOM IOpSAKE CTpaHbl, B KOTOPOH MHCIpAlIMBAeTCs NPHU3HAHHE M IPHUBEACHHUE B
ucrnoanenue. [Toaoxenus aToit crarbu He 06s3b1Bat0T nopnucasitee Horo-Mopxckyto
KOHBEHIIUIO TOCYAAPCTBO COOAIOAATH ITyOAUYHBIA MOPSIAOK APYTOrO IOCYAAPCTBA.
IMockoarky IIBeitrjapus He MpHCOeANHHAACH K EBpomefickoMy coio3y, oHa He 00s-
3aHa paccmarpuarb crarbio 101 AQEC B kavecTBe 4acTH MIBEHAIIAPCKOTO ITyOANY-
HOTO TIOPSIAKA.

22. Bepxosusiit cyp Coepunennsix IIITaToB MOCTaHOBUA, YTO TPeOOBaHUs, BO3-
HUKAIOIUe B CBSI3U ¢ AHTHTpecTOBCKMM 3akoHoM Illepmana, MoryT paccmarpu-
BaTbCS B APOUTPAKHOM IIOPSIAKE, OAHAKO OrOBOPKA O IIyOGAUYHOM IOPSIAKE MOXKET
HCIIOAB30BAaTbCS AASL OOECIIeYeH s HAAASKALel 3AIUTHI 3AKOHHBIX HHTEPECOB IIPU
PaCCMOTPEHHH aHTHMOHOIIOABHBIX BOIIPOCOB, OCTABMB BO3MOXKHOCTb BbIHECEHHS
pelIeHus 10 9TOMY BOIIPOCY Ha CIIELJMAABHOM ocHoBe'*®'.

23. B oTHOmeHHH BOIPOCOB HECOCTOATEABHOCTH PPAHIIy3CKHE CYAbI IIOCTAHO-
BHAM, UTO ITyOAMYHBIN ITOPSIAOK BKAIOUAeT B Ce0sl MPHHIIUI, COTAACHO KOTOPOMY
Pa3OHpaTeAbCTBO IO OTAGABHBIM HCKAM KPEAUTOPOB, IIOAAHHBIM B OTHOIIIEHUH UMY-
IeCTBEHHOH MaCcChl HECOCTOSITEABHOTO AOASKHHUKA, IIPHOCTAHABAMBAETCS B IIEPUOA
6aukporcrsa'®®?
TEABCTBA II0O A€AAM O HECOCTOSTEABHOCTH IPOTHBOPEYAIUMU IIyOAUIHOMY
nopsaxy' .

, TOTAQ KaK HeMeLIKIe CYAbI He IIPU3HAIOT apOUTPasKHbIE pasOmpa-

24. B OTHOIIEHMH IIPOLIEHTHBIX CTABOK HECKOABKO CYAOB, IIPM3HABAs, YTO AMIIb
HeCOOTBETCTBUE MHOCTPAHHBIX apOUTPAKHBIX pelleHNil BHYTPEHHIM HMIIEPATHB-
HBIM HOpPMaM, KaK TaKOBO€, He SBASETCS HapyLIeHHeM ITyOAMYHOTO IOPSIAKA, BCe
JKe OTKA3BIBAAMCH IIPU3HABATD U IPHUBOAUTD B UCIIOAHEHVE apOUTPAXKHbIE PelIeHHs
HAH 9aCTh peIleHMs, KOTOpas OblAa IPHM3HAHA IPOTHBOpevaljeil IIyOAUIHOMY
nops, AKy1084
10 X MHEHMIO, IPOLIeHTOB

; B T€X CAy4asX, KOTAa 6I>IAa IIpeAIIMCaHa BbIIIAATA HEPA3YMHO BbICOKHX,
1085

1080 i,

1981 Mitsubishi Motors Corp v. Soler Chrysler-Plymouth, Supreme Court, United States of America, 2 July 1985,
473 United States 614.

1982\ andataires judiciaires Associés, 6: the person of Mrs. X as liquidators of Jean Lion et Cie S.A. v. International
Company for Commercial Exchanges, Court of Cassation, France, 6 May 2009, XXXV Y.B. Com. Ars. 353 (2010).

19830Oberlandesgericht [OLG] Karlsruhe, Germany, 9 Sch 02/09, 4 January 2012.

1984Cwm. J. J. Agro Industries (P) Ltd. v. Texuna International Ltd., High Court, Hong Kong, 12 August 1992.

1985Cy. Supreme Court, Austria, Case 30b221/04b, 26 January 2005, XXX Y.B. Com. ArB. 421 (2005). Cm.
aHasormuHoe pemenue B Laminoires-Trefileries-Cablerie de Lens S.A. v. Southwire Co. and Southwire International
Corp., District Court, Northern District of Georgia, United States, 484 F. Supp. 1063 (1980); Misr Foreign Trade
Co. v. R.D. Harboties (Mercantile), Court of Cassation, Egypt, 22 January 2008; Belaja Rus v. Westintorg Corp.,
Court of Cassation, Lithuania, 10 November 2008.
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25. K Apyrum npuMepaM BHYTPEHHHX MMIIEPATUBHBIX HOPM, KOTOpBIe OBIAH IIPH-
3HAHBI YACTBIO ITyOAUYHOTO MOPSIAKA U HA OCHOBAHMU KOTOPBIX MOXeET OBITh OTKA-
3aHO B MpPU3HAHMM U IPUBEACHHHM B HCIIOAHEHHE, OTHOCATCS, B YaCTHOCTH,
HOPMATUBHBIE [IOAOXKEHHS O BAAIOTHOM PeryAUpPOBAaHHUH, B CBSI3U ¢ KoTopbiMu Depe-
PaAbHbI CyA [epMaHUM [TOCTAHOBHA, YTO apOUTPAXXHOE pelIeHHe, IPOTUBOpeYa-
Ilee HOPMATHBHBIM IIOAOXKEHHMSM O BAAIOTHOM peryAMpOBaHUM lepMaHuy,
IPOTHBOPEYUT ITyOAMIHOMY HOPSIAKY'**; 3arpeTsl Ha 9KCIIOPT, B CBS3U C KOTOPBIMH
MHAMICKHE CYAbI OTKA3aAU B [PU3HAHHMH apOUTPAXHBIX PelleHH, IPOTHBOpeYa-
mux 3anpery MHAMM Ha 9KCIIOPT rOpsYeKaTaHbIX KATYIIEK CTAABHOTO AMCTA U3-32
AeunTa Ha BHyTpeHHeM pbiHKe'™; 1 opmIOpHBIE PBIOYEPCHBIE CAEAKH, B CBSI3U
C KOTOPBIMH KHTAIICKHe CYABI OTKAa3aAW B IPU3HAHUM apOUTPAKHOIO pelIeHHs Ha
TOM OCHOBaHHH, YTO OHO NPOTHBOPEYMT KHUTANCKUM HMIIEPATHBHBIM HOPMaM,

3aIIpeINaoIUM 3aKAIOYe e QBIOIePCHBIX AOTOBOPOB' %S,

26. HanumoHaAbHbBIE CYABI YaCTO He YKa3bIBAIOT KOHKPETHbIe KPUTEPHH, HA OCHOBE
KOTOPBIX BRIHOCHUTCS OIIPEACACHHE OTHOCHUTEABHO TOTO, SIBASIIOTCS AW BHYTpeHHHe
HMIIEpaTUBHbIe HOPMBI YacTbI0 ITyOAUYHOTO IOpsiaka. KoMMeHTaTOpBI 0TMEYAIoT,
YTO B IPHHIMIIE MHEHHE O TOM, YTO MMIIEpATHUBHbIE HOPMBI FOCYAQPCTBA CYAQ, B
KOTOPOM HCIIPAllIMBAETCsI IPUBEAEHHE B HCIIOAHEHHE, CAGAYeT PacCMaTpPUBATh Kak
9aCTh ero IyOAUYHOTO MOPSIAKA, OTBEYAIOT OYKBE U AyXY Hbm-PIopKCKoﬁ KOHBEH-
IJUM, €CAU 3TH HOPMBI OTPAXAIOT PyHAAMEHTAAbHbIE TIOHATHS TOCYAAPCTBA CYAQ O

HPaBCTBEHHOCTH u CIIPaBEAAHBOCTH, OTCTYIIA€HHE oT KOTOPBIX HE

Aormyckaercs' ™.

d. [ly6nuyHbili NOpsAOOK U KOHCMUMYUYUOHHbIe NPUHYUNGI

27. KOHCTI/ITYI_II/IOHHI)IG IIPUHIMIIBI TAKOKE MOTYT 6BITH B3aMMOCBS3aHbI C UCKAIO-
YCHHEM Ha OCHOBAaHHUHU HY6AI/I‘—IHOI‘O IIOpsIAKA B OTHOIIEHUH IIPM3HAHMA M IIPHUBEAE-

HUS B HCIIOAHEHEe HHOCTPAHHBIX apOUTPaXKHbIX pemneHnuit coraacHo Hero-Hopkckoit

xoHBeHIuu'*?,

1086Cyr. Bundesgerichtshof [BGH], Germany, II ZR 124/86, 15 June 1987. Cwm. Taxxe Susan Choi, Judicial
Enforcement of Arbitration Awards Under the ICSID and New York Conventions, 1196 NY.U. J. INT'L L. & PoL. 175,
202-04 (1995).

1987Cym. COSID Inc. v. Steel Authority of India Ltd., High Court of Delhi, India, 12 July 198S, XI Y.B. Com.
ARB. 502 (1986).

1988Cwm. ED & F Man (Hong Kong) Co,, Ltd. v. China National Sugar & Wines Group Corp., Supreme People’s
Court, China, 1 July 2003, [2003] Min Si Ta Zi No. 3. Cm. taxke Lanfang Fei, Public Policy as a Bar to Enforcement
of International Arbitral Awards: A Review of the Chinese Approach, 26(2) Ars. INT'L 301, 305-06 (2010).

1989Cwp. FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 996 (E. Gaillard,
J. Savage eds., 1996).

1999BCB Holdings Limited and The Belize Bank Limited v. The Attorney General of Belize, Caribbean Court of
Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ S (A]J).
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B. [lpumeHeHue

28. Hy6A1/Iqun7I IOPSAOK IIO3BOASIET CYAAM AOTOBAapHBAIOLIENCS CTOPOHBI, B
KOTOPOJ1 MCIIPAIINBAETCS IIPU3HAHNE U IPUBEACHHE B HCIIOAHEHHE, PACCMATPUBATH
apOUTPaXHOE PellleHre 110 CYLIeCTBY C LA YOEAUTHCS B TOM, YTO HAYTO B 9TOM
pelleHnH He IPOTHBOPEYUT OCHOBOIIOAATAOUIUM LIEHHOCTSM 9TOIO FOCYAAPCTBA.
Cya, B KOTOPOM HUCIIPAIIMBAETCSI IPUBEACHHE B HCIIOAHEHHE, TAKKE MOXET IIPH
9TOM PacCMaTpPHBaTh IPOLIECCYaAbHbIE BOIIPOCHI, B YACTHOCTH, MOXET OTKAa3aTh B
NPUSHAHUY MAM [IPUBEACHUH B MCIIOAHEHHE PEIIeHNs B TOM CAydYae, €CAH IIPOLec-
CYaAbHBINl TOPSAOK, KOTOPOTO IPHAEPKMUBAACSA TPETEHCKUIl CYA, IPOTHBOPEUUT
MOHUMAHHIO 6a30BOrO MPUHIKIA MPOLECCYAABHOM CIIPABEAAUBOCTH B TOM IOCY-
AApCTBe, B KOTOPOM HCIPALINBAETCS IPU3HAHKE U [PUBEACHUE B HCIIOAHeHHe' ',
29. IMeitnapckuit PepepasbHBIA Cys MPOBOAUT PA3AHYHE MEXAY MATEpPHAAb-
HO-TIPAaBOBbIMHU U IPOLIECCYaAbHBIMH aclieKTaMH Iy6AanyHoro nopsaka (ordre public
matériel et ordre public procédural)'®?. Vcrnioabsys $popmyAHpOBKy cyaa: "cymme-
CTBYeT pasHHIA MEXAY MATE€PHAABHO-IIPABOBBIM U IIPOLIECCYAABHBIM ITyOAMYHBIM
MOPSAAKOM, [...] HpolieccyaAbHbI MyGAMYHDIA TOPSAOK TapaHTUPYeT CTOpPOHAM
IPaBO Ha BBIHECEHHE HE3aBUCHMOIO CYA€OHOTO pellleHHs I10 IPEACTABACHHBIM HMH
MaTepuaraM U (aKTaM, AOBEAEHHDBIM AO CBEACHHS TPETEHCKOIO CyAd, B COOTBET-
CTBHH C IPMMEHNMBIM [POLIECCYaAbHBIM IIPABOM; MAaTePUAABHO-IIPABOBOII Iy 6ANd-
HBII1 [OPSIAOK HAPYIIAETCS B TOM CAyYae, KOTAQ HAPYUIAIOTCS PpyHAAMEHTAABHbIE U
obulenpu3HaHHble MPHMHIUIBL, YTO BEAT K BO3SHHKHOBEHHMIO HEOOOCHOBAHHOIO
IPOTHBOPEYHs C OHSITHEM IIPABOCYAMS], B PE3yABTATe Hero pelleHHe IIPEeACTABAS-
eTCsl HeCOBMECTHMbIM C LJeHHOCTSIMH, [IPU3HABAEMBIMU B TOCYAAPCTBE, yIPaBACHHE
KOTOPBIM OCHOBBIBAETCS HA IIPUHIIUIIE BepXOBeHCTBa mpasa’' >,

a. Mamepuaﬂb/-/o-npasosb/e acnekmel ﬂy6/7U‘lH020 nopﬁaf(a

30. Aaxe XOTS B IjeASIX 3aIUThl ITYOAMYHOTO IOPSIAKA CYAQM paspelraeTcs
paccMaTpHBaTh apOUTPaKHBIE PelleHHs IO CyLIecTBY, chepa OXBaTa TaKOro pac-
CMOTpeHHUS SIBASIETCS orpaHmdeHHON. CyABl IPU3HAAHN, YTO ITYOAMYHBIN ITOPSAOK
He TII03BOASieT CTOPOHE, BBICTYMHAIOIeM IPOTHB IPU3HAHUS U IIPUBEACHMA

1991Cy., manpumep, X S.p.A. v. Y S.rl, Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral
(2006) 132 IIT 389, 392.

1992 AganorHUHOE TIPOBEACHHE DASAMYMSA MeXAY MATePHAAbHO-TIPABOBBIMH H TPOLECCYAABHBIMU ACTIEKTAMHI
my6anysoro nopsiaka (ordre public quant & la procedure et ordre public quant au fond) cm. Soc. Excelsior Film
TV v. Soc. UGC-PH, Court of Cassation, France, 24 March 1998, 95-17.285

1993X S.p.A. v. Y Sl Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006) 132 III
389, 392.
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B HMCIIOAHEHHE, [0 CYLIECTBY OCIIAPHMBATH pelleHHe [0 ACAY MAH YTBEPXKAATH, UTO
IO AeAy OBIAO BbIHECEHO HEIpaBHMAbHOe pelreHune' %,

31. KPOMe TOrO, 6OABIIMHCTBO CYAOB IIPHUMEHAIOT Y3KO€ TOAKOBAaHHME ITOHATHA
HY6AI/I‘1IHOI‘O IIOPpsAAKa. HOC—)TOMY IPEACTABASIETCSL HEYAUBHTEADHBIM, 4YTO XOAQ-
TalicTBa 06 OTKase B IIpU3HAHNHN K IIPUBEACHHH B HMCIIOAHEHHE HHOCTPAHHOIO

apbuTpaxuoro pemenus Ha ocHose cratbu V (2)(b) HbIO-IZOpKCKOfI KOHBEHIIUU

YAOBAETBOPSIAUCH peako'?”,

32. K TakuM peAKHM CAyd4asM OTHOCSTCS, B YAaCTHOCTH, A€Ad, B paMKax
KOTOPBIX:

o apOHTpaXHOe pelleHHe IPOTUBOPEUHAO IPEABIAYIIEMY CyAeOHOMY pele-

HUIO, BEIHECEHHOMY B TOCyAapcTBe cyaa'®™s;

¢ apbUTpaKHOE pelIeHHe IPEAIIUCHIBAAO CTOPOHE, BO3PAXKAIOL|EN IIPOTHB IIPH-
3HAHMS M [IPUBEACHHS B HMCIIOAHEHHe, BBIIAAQTUTb CAMIIKOM BBICOKHE IIPO-
LIeHTHI UCXOAS U3 CTaHAApTOB lex fori'™’;

1994Cwm., nanpumep, BCB Holdings Limited and The Belize Bank Limited v. The Attorney General of Belize,
Caribbean Court of Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ S (A]J); Karaha Bodas Company,
L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara and PT. PLN (Persero), Alberta Court of Queen’s
Bench, Canada, 24 October 2007, 2007 ABQB 616; Atecs Mannesmann GmbH v. Rodrimar S/A Transportes Eq-
uipamentos Industriais e Armazéns Gerais, Superior Court of Justice, Brazil, 19 August 2009; GRD Minproc Limited
v. Shanghai Feilun Industrial Co., Supreme People’s Court, China, 13 March 2009, [2008] Min Si Ta Zi No. 48;
Société LALG.C. - Inter-Arab Investment Guarantee Corporation v. Société B.A.LIL - Banque arabe et internationale
d'investissement S.A., Court of Appeal of Paris, France, 23 October 1997; Oberlandesgericht [OLG] Miinchen,
Germany, 34 Sch 26/08, 22 June 2009, XXXV Y.B. Com. Ars. 371 (2010); Oberlandesgericht [OLG] Karlsruhe,
Germany, 9 Sch 02/05, 27 March 2006; Qinhuangdao Tongda Enterprise Development Company, et al. v. Million
Basic Co. Ltd., High Court, Supreme Court of Hong Kong, 5 January 1993, XIX Y.B. Com. ARrB. 675 (1994);
C.G. Impianti S.p.A. v. BM.A.A.B. & Sons International Contracting Co. WLL, Court of Appeal of Milan, Italy,
29 April 2009, XXXI Y.B. Com. ArB. 802 (2010); Inter Maritime Management S.A. v. Russin & Vecchi, Federal
Tribunal, Switzerland, 9 January 1995, XXII Y.B. Com. Ars. 789 (1997); Kommanus "Odfiell SE” npomus
OAO ITO "Cesmaws”, Boicumit ap6urpakasiit cya, Poccuitckas Pepepanys, mocranosaerne BAC-4369/11, 26 mas
2011 roaa; Ipesuanym Boicirero apburpasksoro cyaa, Pocenitckas ®epeparus, nH$popmanmonHoe muchMo N 156
or 26 ¢espaas 2013 ropa; Supreme Court, Austria, Case 30b221/04b, 26 January 2005, XXX Y.B. CoM. ARB.
421 (2005). Cm. Taxoxe William W. Park, Private Adjudicators and the Public Interest: the Expanding Scope of Inter-
national Arbitration, 1986 BROOK. J. INT'L L. 629, 646-47.

1995Cwy. Pieter Sanders, A Twenty Years’ Review of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 1979 INT'L Law 269, 270; Susan Choi, Judicial Enforcement of Arbitration Awards Under the ICSID
and New York Conventions, 28 N.Y.U. J. INT'L & PoL. 175, 206-07 (1995-1996).

1996 Cw. Hemofarm DD, MAG International Trade Holding DD, Suram Media Ltd. v. Jinan Yongning Pharmaceutical
Co. Ltd., Supreme People’s Court, China, 2 June 2008, [2008] Min Si Ta Zi No. 11; xommanus "Cuman Oparce”
npomus OAO «Xoadumzosas xomnanus "Cubupckuii yemenm”>, "Hemanbyr uumenmo smupoismaapot”, Beicmmit
ap6urpakHslit cyp, Poccmitckas Pepeparuns, mocranosaenne BAC-17458/11, 27 asrycra 2012 roaa.

1997Cy. Supreme Court, Austria, Case 30b221/04b, 26 January 2005, XXX Y.B. Com. ArB. 421 (2005); Ahmed
Mostapha Shawky v. Andersen Worldwide & Wahid El Din Abdel Ghaffar Megahed & Emad Hafez Raghed & Nabil
Istanboly Akram Instanboly, Court of Appeal of Cairo, Egypt, 23 May 2001; Harbottle Co. Ltd. v. Egypt for Foreign
Trade Co., Court of Cassation, Egypt, 21 May 1990, 815/52; Belaja Rus v. Westintorg Corp., Court of Cassation,
Lithuania, 10 November 2008, 3K-3-562/2008.
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+ CTOPOHBI ApOUTPAKHOIO Pa3bUPATEAbCTBA B TallHE OT TPETEHCKOIO CyAd ype-
TYAHPOBAAH CIIOP, U 3asIBUTEAb TPEOOBAHMS B PaMKaX apOUTPaKHOTIO pasOu-
paTeAbCTBA He OCTAHOBUA Pa30HPATEABCTBO, C TeM YTOOBI GBIAO BBIHECEHO

peuieHne, B pe3yAbTaTE KOTOPOro OTBETYMK ABAXKADI BBIIIAATHA 651 OAHY U TY

5Ke 3aA0AKeHHOCTH' %%

« apOHTpaXKHOe pellleHHe MIPOTHBOPEYUAO HMIIEPATHBHBIM HOPMaM TFOCYAAp-
CTBa CyAQ B OOAACTH IPABOBOIO PEryAHPOBAHMS BOIPOCOB KOHKYPEHIIUH,

3alMTDhI IIPaB HOTpe6HTeAefI, IIpaBHA O BAAIOTHOM PEr'yAPOBaHHNH HAH 3allpe-

TOB Ha aKcmopr'*™;

o ap6I/ITPa>KHOC pemeHne NpoTHBOPEINAO OCHOBOIIOAATAOIMM KOHCTUTYIIH-

OHHBIM II€HHOCTAM, B YaCTHOCTH IIPHUHIJHUIIAM PA3ACACHMA BAACTeN U cyBepe-

HuTeTa mapaamenra''®;

o ap6I/ITPa>KH06 penieHne NIpoTHBOPEIHAO HAlJTHOHAABHBIM HHTEPECAM IOCyAap-

crBa cypa''’l

33. B 10 >ke BpeMs eCAU TOBOPHUTH O CAyYasiX, B KOTOPbIX XOAAQTACTBA, IIOAAHHbIE
coraacuo crarbe V (2)(b) Horo-Mopkckoit KOHBEHITMH, He GBIAM YAOBACTBOPEHBI,
He CTpeMsCh P 9TOM COCTABHUTb MCUEPIIbIBAIOIINI [IePeYeHb TAKHX CAyYaeB, TO
CYABL OTKA3BIBAAU B YAOBACTBOPEHHUH TAKHUX XOAATANCTB IO CYIECTBY, KOTAQ:

e YTBEPXXAAAOCH, YTO TPETEMCKUI CYA HEBEPHO IPHUMEHHA IIPABO, IPUMEHUMOE

K cymecTBy cropa''®’;

19%8Cy. Bayerisches Oberstes Landgericht [BayObLG], Germany, 4 Z Sch 17/03, 20 November 2003.

1999Cwm. Court of Cassation, Greece, Case No. 1665/2009, 30 June 2009, XXXVI Y.B. Com. Ars. 284 (2011);
SNF SAS v. Cytec Industries BV,, Court of Appeal of Paris, 23 March 2006, XXXII Y.B. Com. Ars. 282 (2008);
Elisa Maria Mostaza Claro v. Centro Movil Milenium SL, Court of Justice of the European Union, 26 October
2006, Case C-168/05, [2006] ECR 1-10421; Marketing Displays International Inc. v. VR Van Raalte Reclame BV,
Court of Appeal of the Hague, Netherlands, 24 March 2005, XXXI Y.B. Com. ArB. 808 (2006); Oberlandesgericht
[OLG] Diisseldorf, Germany, VI Sch (Kart) 1/02, 21 July 2004; Eco Swiss China Time Ltd. v. Benetton International
NV, Court of Justice of the European Union, 1 June 1999, Case C-126/97, [1999] ECR I-305S; Bundesgerichtshof
[BGH], Germany, II ZR 124/86, 1S June 1987; COSID Inc. v. Steel Authority of India Ltd., High Court of Delhi,
India, 12 July 1985, XI Y.B. Com. ArB. 502 (1986).

19Cym. BCB Holdings Limited and the Belize Bank Limited v. The Attorney General of Belize, Caribbean Court
of Justice, Appellate Jurisdiction, 26 July 2013, [2013] CCJ S (A]).

1O1Cy. xommanus "FOnaiimed Yoad" npomus OAO "Kpachuiii sxopy”, Oepepanbhblit apbuTpaxHbIit cys Boaro-
Bsitckoro oxpyra, Poccnitckast Qepeparust, 17 pespanst 2003 ropa, A43-10716/02-27-10. Cwm. raaBy PykoBoacTBa,
nocpsmennyio crarve V (2)(b).

1192Cyy. TTpesuauym Boicmero apburpaxuoro cyaa Poccun, undopmaronnoe michmo N2 156 ot 26 depaas
2013 roaa; Sei Societa Esplosivi S.p.A. v. L-3 Fuzing and Ordnance Systems, Inc., District Court, District of Delaware,
United States of America, 17 February 2012, 11-149-RGA; Penn Racquet Sports v. Mayor International Ltd., High
Court of Delhi, India, 11 January 2011; xomnanus "Odfjell SE” npomus OAO I10 "Cesmaus”, Boicuimit ap6uTpaskHbIil
cya, Poccmiickast ®epepanust, mocranosaenne BAC-4369/11, 26 mast 2011 ropa; Atecs Mannesmann GmbH v.
Rodrimar S/A Transportes Equipamentos Industriais e Armazéns Gerais, Superior Court of Justice, Brazil, 19 August
2009.
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o TBEPXKAAAOCH, YTO IPHU3HAHKE U IIPUBEACHHUE B UCIIOAHEHHE apOUTPAsKHOIO
)

pemeHust OyAeT IPOTHBOPeYMTh NpHHIMIY exceptio non adimpleti

contractus''%;

¢ BOCIIOAB30BATbCsI BHYTPEHHHUMH HMIIEPATHBHBPIMH HOPMaMH IIBITAACS OIIBIT-

HBIIl IPEATIPUHUMATEAD, KOTOPOMY AOAXKHO OBIAO OBITH M3BECTHO O PUCKAX,

Ha KOTOpble OH HAeT''™;

¢ AOAKHHIKY II0 apOUTPaKHOMY PeLIeHHI0 HEOOXOAMMO OBIAO IIOAYYHTbH OAO-
OpeHre KOHTPOAMPYIOIIUX OPTaHOB AASL OCYLIECTBACHHS ACHCTBUS, HEOOXO-
AVMOTO AASI BBITOAHEHWMs 9TOro peuteHus ' %%;

« apbuTpaKHOe pelleHHe IPEeAyCMATPUBAAO BBINAATY CYIIECTBEHHOM CyMMBL,
9TO, KaK GBIAO COYTEHO, IPEACTABASIAO COBOM AOCPOUHOE B3BICKAHUE GYAYLIX
y6s1TRKOB!!%;

e YTBEPXKAAAOCH, ITO aP6I/ITPa>KHOE COrAalliecHue HE MMEET CHADI, IIOCKOABKY

CTOPOHBI OOPATUAUCH B MHOCTPAHHBIN TPETEHCKUI CYA AASI Pa30HpaTeAbCTBA

0 CIIOPY, He 3aTparuBaolleMy MHOCTpaHHble cTOpoHs''”;

o paccMaTpuBaeMasl CAEAKA IIPEACTaBAsIAA CO0OH OQPIIOPHYIO (BIOUEPCHYIO

CAEAKY, IPOTHUBOPEYAIYIO UMIIEPATHUBHBIM HOPMaM IoCyAapCTBa CyAd, B KOTO-

POM HICIIPAIIMBAAOCH IIPUBEACHUE B HCIIOAHeHHe' '%;

o TBEPXKAAAOCDH, YTO BBIIIOAHCHHUE APOUTPAKHOI'O pCUICHUA A€T HapylIaTb
, 6 6

HOPMbBI 3aKOHOAAQTEABCTBA TOCYAApPCTBA, B KOTOPOM 3aperuCTPHpPOBaHA

KOMITaHUS-0TBeTunkK %,

o apOHTpaXKHOE pelleHNe 3aTPATHBAAO BOIIPOCHL, KOTOPbIe OOBIMHO OTHOCSTCS

K HCKAIOYUTEABHOM IOPHCAUKIIHN CYAOB IIO TPYAOBBIM aAeaam'''’;

+ apOMTpPaKHOe pellleHHe MPEAIIMCHIBAAO  KOMIICHCALMIO  FOPHAMYECKHX
pacxopos'!!!;

1O3Cy, Grain Partners S.p.A. v. Cooperativa dos Produtores Trabalhadores Rurais de Sorriso Ltda., Superior Court
of Justice, Brazil, 18 October 2006.

19*Cy. Bad Ass Coffee Company of Hawaii Inc. v. Bad Ass Enterprises Inc., Alberta Court of Queen’s Bench,
Canada, 2 July 2008, 2008 ABQB 404.

1OSCy. Adamas Management & Services Inc. v. Aurado Energy Inc., New Brunswick Court of Queen’s Bench,
Canada, 28 July 2004, 2004 NBQB 342.

1106Cy, Schreter v. Gasmac, Ontario Court (General Division), Canada, 13 February 1992, 89 D.L.R. (4") 365.

197Cwy, Lifu Candy (Shanghai) Corporation v. Shanghai Lianfu Foodstuff Corporation, Shanghai No. 2 Intermediate
People’s Court, China, 24 June 2009, [2008] Hu Er Zhong Min Wu (Shang) Chu Zi No. 19.

18Cy. ED & F Man (Hong Kong) Co.,, Ltd. v. China National Sugar & Wines Group Corp., Supreme People’s
Court, China, 1 July 2003, [2003] Min Si Ta Zi No. 3.

M9Cy. Soinco SACI & anor. v. Novokuznetsk Aluminium Plant & Ors., Court of Appeal, England and Wales,
16 December 1997, [1998] CLC 730.

MI0Cy, Agence pour la sécurité de la navigation aérienne en Afrique et & Madagascar v. M. N’DOYE Issakha,
Court of Appeal of Paris, France, 16 October 1997.

" Cy. Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 14/09, 1 September 2009.
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o YTBEPKAAAOCH, UTO TPETEHCKHI CYA IPHCYAHA YOBITKH B IPOH3BOABHOM

nopsiake'''%;

¢ YTBEPXXAAAOCH, YTO AOASKHHKY IO apOUTPAXHOMY PELICHHUIO He OBIAM IIPEeAO-
CTaBA€HbI CPEACTBA [IPABOBOI 3AIUTHI B OTHOIIEHHIH PelIeHNs] eAHHOAMYHOTO
apburpa''’?;

o YTBEPXAAAOCH, YTO Ha3HA4YeHHas TPETEeHCKUM CYAOM HEYCTOMKa B pasMmepe
40 mpOLeHTOB OT OCHOBHOTO 0O0SI3aTeABCTBA II0 AOTOBOPY SIBASIETCSI HECOH3-

MepuMO Bbicokoi' '

+  YTBEPXXAAAOCH, UTO TPETENCKOMY CYAY CAEAOBAAO BMECTO IIPaBa, BBIOPAHHOIO
CTOPOHAMH, IPUMEHSTH B OTHOLIEHUH AOTOBOpa KOHBeHIMIO 0 MexXAyHapOA-
HOM KyIlAe-IIPOAQXKe ToBapoB'''s;

 BO3MelljeHHe yiepba B BUAE MTAYIMIAABHOM CyMMbI OBIAO Pa3peleHo COrAACHO
paBy, IPUMEHSBIIEMYCsI B OTHOILIEHHU CIIOPA TPETEHCKHM CYAOM, HO OBIAO
3aIpeleHo 3aKOHOAATEeAbCTBOM CTPaHbl, B KOTOPOM HCIPANIMBAAOCH IPU3HA-

HUe U [IPUBEACHHE B HCroAHeHue'''S;

+ apOUTPaKHOE pellleHre IPEAYCMATPUBAAO HAYMCAEHHE CAOXKHOTO IIPOLIEHTa,
YTO AOITYCKAAOCH 3AKOHOAATEABCTBOM CTPAHBI, B KOTOPOF IPOBOAUAOCH apOH-
TpaxkHOe pasbupareabcTBo'''’;

e YTBEPXAAAOCH, 4TO ap6I/ITpa>KHOE penieHue IMpOTHBOPEYUT 3aKOHOAATEADb-

crBy EC no Bompocam koHkypenuuu''%;

e TPETEHMCKUI CYADbS HE IMPEANHCAA Y€TKO OAHOM M3 CTOPOH YIAATUTD OIpeAe-

AeHHbIe HaAoTH, HauncaeHHble B Coepnnennpix [Itarax'''?;

+ CTOpOHA, BO3pa’kaBIlias IPOTUB IPUBEACHHS B UCIIOAHEHHE, He AOKA3aAa, YTO
IIPeAyCMOTPeHHAs: AOTOBOPOM HeyCTOMKa, Ha3HAaYeHHAs! TPEeTeHCKUM CYAOM,

"12Cy. Oberlandesgericht
"13Cp. Oberlandesgericht

OLG] Frankfurt, Germany, 26 Sch 13/08, 16 October 2008.
OLG] Frankfurt, Germany, 26 Sch 1/07, 18 October 2007.

114Cy. Oberlandesgericht [OLG] Celle, Germany, 8 Sch 06/0S, 6 October 2005.

"15Cy. Oberlandesgericht [OLG] Cologne, Germany, 9 Sch 13/99, 15 February 2000.

"16Cp. Oberlandesgericht [OLG] Dresden, Germany, 11 Sch 06/98, 13 January 1999.

1117Cy. Hanseatisches Oberlandesgericht [OLG], Germany, 6 U 71/88, 26 January 1989. Muenue o Tom, 410
3ampeljeHre HAYNCACHHS CAOXKHOTO TIPOLJeHTa BO BHyTPEeHHEM IpaBe He IPeACTaBASeT CO60il acreKTa y6AMYHOro
nopsiaka, cm. Inter Maritime Management S.A. v. Vecchi, Federal Tribunal, Switzerland, 9 January 1995, XXII Y.B.
Com. Ars. 789 (1997).

MI8CyM. X S.p.A. v. Y Sirl, Federal Tribunal, Switzerland, 8 March 2006, Arréts du Tribunal Fédéral (2006)
132 III 389. IMporusonoaoxnoe Muenne cM. SNF SAS v. Cytec Industries BV,, Court of Appeal of Paris, 23 March
2006, XXXII Y.B. Com. ArB. 282 (2008); Oberlandesgericht [OLG] Diisseldorf, Germany, VI Sch (Kart) 1/02,
21 July 2004; Court of Cassation, Greece, Case No. 1665/2009, 30 June 2009, XXXVI Y.B. Com. ARB. 284
(2011); Marketing Displays International Inc. v. VR Van Raalte Reclame BV., Court of Appeal of the Hague,
Netherlands, 24 March 2005, XXXI Y.B. Com. Ars. 808 (2006).

"9Cm. Subway International BV. v. Panayota Bletas and John Bletas, District Court, District of Connecticut,
United States of America, 13 March 2012, 3:10-cv-01715 (JCH).

e
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He OblAa CBSI3aHA B Pa3yMHOM Mepe ¢ GaKTHIECKMM YI[epOOM, MPHIHHEHHBIM

B pe3yAbTaTe HapylueHus porosopa''?’;

e BBIIIOAHCHHEC ap6nTpa>1<Horo peneHns, COrAaCHO KOTOPOMY ITPOU3BOAHMAMCDH

OIIpeAeAeHHBIE BBINIAATBHI MIPAaBUTEABCTBY FlpaHa, IpOTHBOPEYHAO CAHKIIUSIM

Coepnnennpix [IIraros''?;

+ CTOpOHA, BO3PAXKABIIAsl IPOTHB IIPHBEACHNUS B UCIIOAHEHHE, YTBEPKAAAQ, YTO
[IOCTAHOBAGHHE 00 MCIOAHEHHH OOS3aTEABCTB B HATYpe IPOTHBOPEYHAO
IyGAMMHOMY IOPSIAKY, TOCKOABKY LI€A€COOOPa3HBIM M YMECTHBIM OBIAO 6bI
[PHUCY>KACHUE ACHEXHBIX yOBITKOB''?;

¢ CTOpPOHQ, BO3paKaBlllasl IPOTHUB IIPUBEACHH B MCIIOAHEHHE, YTBEPIKAAAQ, ITO

apbuTpaxKHOe pelleHre HEHAAASXKAIIIM 00Pa3oM BKAIOYAAO B Ce0SI 1 ITOAAED-

JKUBAAO 3aKAIOUEHHUSI HHOCTPAHHBIX OPIaHOB IPOKYpaTypsl' ' >%;

+ apOMTpPaKHOE pellleHHe MPOTHBOPEYHAO PELICHHSIM, BBIHECEHHBIM CYAAMH
KaKOM-AM60 MHOCTPAHHOM CTpaHbl''**;

+ CTOpOHA, BO3pa’kaBIlasl IPOTUB NPUBEACHHS B UCTIOAHEHHE, YTBEPXKAAAQ, UTO
ee AEHCTBHS, KOTOpbIe IPUBEAU K HAPYIIEHHIO AOTOBOPA, OBIAM OIPABAAHDI

COOTBETCTBYIOIIMMH HU3MEHEHHSIMU B Me)KAYHapOAHOfI IIOAUTHKE €€

crpansr'';

¢ TpETeNCKHIl CyA PACCYMTAA IIPOLIEHTHI B TAKOM pasMepe, KaKOI He AOITyCKa-
€TCsI COTAACHO 3aKOHOAATEABCTBY TOCYAAPCTBA CYAQ, B KOTOPOM HCIIPAIIKBa-
eTcsl IPUBEACHHe B UcrioAHeHne' %S,

H120Cw, Chelsea Football Club Ltd. v. Adrian Mutu, District Court, Southern District of Florida, United States
of America, 13 February 2012, 1:10-cv-24028-FAM. Cwm. Take Ilpesuauym Bricmero ap6urpasksHOro cyaa,
Poccmiickas Pepepanus, nHPopMaroHHOe mrchMo Ne 156 ot 26 pespanst 2013 ropa; kommanus "Stena RoRo AB”
npomus OAO "Barmuiickuii 3asod”, Ilpesuamym Boicmero apburpaxkuoro cyaa, Poccmitickas Pepeparus,
13 centa6ps 2011 ropa, mocranosaenue N2 9899/09.

121Cy, The Ministry of Defense and Support for the Armed Forces of the Islamic Republic of Iran, as Successor in
Interest to the Ministry of War of the Government of Iran v. Cubic Defense Systems, Inc., Court of Appeals, Ninth
Circuit, United States of America, 15 December 2011, 665 F.3d 1091. Cm. taxoxe Ameropa A.G. v. Havi Ocean
Co. LLC, District Court, Southern District of New York, United States of America, 16 February 2011, 2011 WL
570130.

122Cy, NTT Docomo Inc. v. Ultra D.0.O., District Court, Southern District of New York, United States of
America, 12 October 2010, 1:10-cv-03823-RMB -JCE.

M23CyM. AO Techsnabexport v. Globe Nuclear Services and Supply Ltd., District Court, District of Maryland,
United States of America 28 August 2009, AW-08-1521.

H24Cy, Telenor Mobile Communications AS v. Storm LLC, District Court, Southern District of New York, United
States of America, 2 November 2007, 524 F. Supp. 2d 332.

125Cy. Parsons & Whittemore Overseas v. Société Générale de L'Industrie du Papier (RAKTA), Court of Appeals,
Second Circuit, United States of America, S08 E2d 969 (1974).

126Cy. xommanms "Lugana Handelsgesellschaft mbH" npomus OAO "Pasamckuil 3a600 Memaiiokepamuseckux
npubopos”, Tlpesupauym Boicmero apburpakuoro cyaa, Poccmitckas Qepepanms, 2 ¢espass 2010 roaa,
nocraHoBaeHre N° 13211/09.
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« AMIIO, OOpaTHUBIIEECs C XOAATANCTBOM O IIPUBEACHUHU B HCIIOAHEHHE, SIBASAOCH
He CTOPOHOI apOUTPaKHOIrO pasbUpaTeAbCTBA, a MIPABOINPEEMHUKOM 3TOMN

cropossr'?.

b. [lpouyeccyansHelie acnekmsi nybauYHO20 NOPAOKA

34. Tlpumenss moroxenus crarbu V (2)(b) Horo-Mopkckoit KOHBEHIHH, CYABI
PACCMaTPHBAIOT He TOABKO MATEPUAABHO-TIPABOBOE COAEP)KAHHE apOHTPAKHOTO
pellleHus, HO Taloke M TPOILGAYPB, B XOAE KOTOPBIX OBIAO BBHIHECEHO OTO
pemmenve.

35. B TOM cayuae, ecAn B paMKax apOHUTPaXHOTO Pa3OUpaTeAbCTBA B IIPOLIEAYPax
OBIAK AOITYILIEHBI CEpbe3Hble HAPYILIEHUS, B IPU3HAHUU U IPUBEACHUU B UCIIOAHE-
HUe MOXeT 6bITh OTKa3aHo Ha ocHose crarbu V (2)(b). [Toatomy cyabl, Kak mpa-
BHAO, PacCMaTpUBAIOT apOUTPaKHBIE PpeIleHNs, [PEACTABACHHBIE MM B LIEASIX
IIPU3HAHMA U IPUBEACHMS B HCIIOAHEHME, C TOYKM 3PeHMs HAAMYUS IAEMEHTOB
MOIIIEHHUYECTB, ITOAKYIA HAU KaKUX-AUOO APYTHX CyIeCTBEHHbBIX HapyIleHHI
HaAAeKalIell [IpaBoBoit mporeaypsr' ',

36. XoparaiicTBa 06 OTKa3e B MPU3HAHUU U IPUBEACHHU B HCIIOAHEHHE Ha OCHO-
BAHUH MPOIJECCYAABHBIX ACIIEKTOB ITyOAMYHOIO MOPSIAKA, KAK U B CAyYasiX, KOrAQ B
KaueCcTBe OCHOBAHMS IIPUBOAMAKCH MAT€PHAABHO-IIPABOBbIE ACIEKTHI ITyOAUIHOTO
MOPSIAKA, PEAKO PACCMATPHBAIOTCS MMOAOKHUTEABHO. CyAbI IIPH3HABAAY HapyIIeHUEeM
IyOAMYHOIO IIOPSIAKA CAYYaW, KOTAQ, IO MX MHEHHIO, HApPYIIAAOCh IIPaBO ObITH
3acaymanHbM. Hanpumep, kaHapCKHe CyAbl OTKA3aAM B IPU3HAHUH U IPUBEACHUU
B HCIIOAHEHHUE pellleHus], KOTAQ TPeTeHCKHI CyA IMPeAOCTaBUA CPEACTBO IPaBOBOI

127Cy, kommanms "Joy-Lud Distributors International Inc.” npomus OAO "Mockosckuii nepmenepepabampisarouguii
3as00", Ilpesupnym Boiciero ap6urpaxsoro cyaa, Poccuiickas ®epeparus, 22 siBapst 2008 roaa, mocTaHoBae-
Hue N© 5243/06.

128Cy, manpumep, Karaha Bodas Co.,, L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara and
PT. PLN (Persero), Alberta Court of Queen’s Bench, Canada, 24 October 2007, 2007 ABQB 616; Gater Assets
Ltd. v. Nak Naftogaz Ukrainiy, High Court of Justice, England and Wales, 15 February 2008, [2008] EWHC 237,
[2008] 1 CLC 141; Westacre Investments Inc. v. Jugoimport-SPDR Holding Ltd. & others, Court of Appeal, England
and Wales, 12 May 2000, [2000] 1 QB 288; Karaha Bodas Co. LLC v. Perusahaan Pertambangan Minyak Dan Gas
Bumi Negara (Petarmina), Court of Appeal, Hong Kong, 9 October 2007; Karaha Bodas Co. LLC v. Perusahaan
Pertambangan Minyak Dan Gas Bumi Negara, Court of Appeals, Fifth Circuit, United States of America, 23 March
2004, 364 F.3d 274; Oberlandesgericht [OLG] Diisseldorf, Germany, I-4 Sch 10/09, 15 December 2009;
Oberlandesgericht [OLG] Frankfurt, Germany, 26 SchH 03/09, 27 August 2009; Oberlandesgericht [OLG]
Miinchen, Germany, 34 Sch 019/05, 28 November 2005; Drummond Ltd. v. Ferrovias en Liquidacién, Ferrocariles
Nacionales de Colombia S.A., Supreme Court of Justice, Colombia, 19 December 2011; SAS C22 v. Soc. John K.
King & Sons Ltd. Frontier Agriculture Ltd., Court of Appeal of Paris, France, 10 April 2008; Cie de Saint-Gobain-
Pont-a-Mousson v. The Fertilizer Corporation of India Ltd., Court of Appeal of Paris, 10 May 1971. Cwm. Takxe
Stephen M. Schwebel, Susan G. Lahne, Public Policy and Arbitral Procedure, B: COMPARATIVE ARBITRATION
PRACTICE AND PuBLIC PoLICY IN ARBITRATION, ICCA CONGRESS SERIES No. 3, 205 (P. Sanders ed.,1987).
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3AIIHUTBL, O KOTOPOM CTOPOHBI He IIPOCHAM, HA TOM OCHOBAHUM, YTO OH HApYIIHA
npuHyun audiatur et altera pars''?.

37. AHaAOTMYHBIN BBIBOA OBIA CAEAAH IO AEAY, B PaMKaX KOTOPOTO CyA IPH3HAA,
9TO TPETENCKUI CYA He yKasaA OCHOBAHMSI, HA KOTOPBIX OBIAO BHIHECEHO pelleHHe,
TOTAQ KaK COTAALIEHHE CTOPOH COAEPYKAAO COOTBETCTBYIOILee [IOAOKEHHE Ha 9TOT
cuer. B o9THX 06CTOATEABCTBAX KAaHAACKHE CYABI OTKA3bIBAAM B IIPH3HAHHU U IIPU-
BEACHHH B UCIIOAHEHME pelleHHs Ha TOM OCHOBAHMH, 4TO "IpU3HAHUE apOUTpak-
HOTO pelleHHs MPOTHBOPEYMAO OBl IMyGAMYHOMY MOPSIAKY, IIOCKOABKY [B TeKcTe
pelleHns ], BOIPEKU 9eTKO BBIPRKEHHOMY IIOXKEAQHUIO CTOPOH, He OBIAO YKa3aHO,
Ha KaKMX OCHOBAHHSIX OHO GbIAO BbIHeceHO. |...] ITpu aToM He OTBedaromuM IpUH-
LIUIIaM CIIPaBEAAUBOCTH, PEXKHIMY PABHOIIPABUSL CTOPOH H, COOTBETCTBEHHO, ITy 6AMY-
HOMY IIOPSIAKY SIBASIETCSL He TO, YTO B apOUTPaKHOM pelIeHHH He OBIAU YKa3aHbI
OCHOBaHHs, a TO, YTO B HeM He OBIAU yKa3aHbl OCHOBAHUS BOIPEKH IIOXXEAAHHIO
CTOPOH. [...] B AéMOKpaTH4ecKoii CTpaHe HEBO3ZMOXHO IIPEACTABUTD, YTO CYA BBIHO-
CHT pelleHHe, He [IPeAYCMaTPHBas IIPH 9TOM BO3MOXKHOCTb YAOCTOBEPHTBCS B TOM,
9TO 9TO PelLleHHe He SBASETCS IPOU3BOAbHBIM" ',

38.  Cyabl TakKe NMPU3HABAAM HApYIIEHHEM IPOLECCYaAbHBIX ACIIEKTOB ITyOAMY-
HOTO ITOPSIAKA CAy4aH, KOTAQ apOUTPhI AEFICTBOBAAY B HapyIlIeHUe IPUHIIUIIOB He3a-
BUCHMOCTHU H becnpucTpactHoCcTH. Hamprmep, B OAHOM cAydae, KOTAQ [IO OAHOMY
CIIOPY MeXAY OAHMMH M TEMU >X€ CTOPOHAMU IPOBOAHAWCH ABA MAPAAAEABHDIX
apOUTPAXKHBIX PA3OHPATEABCTBA, OAMH U3 apOUTPOB, KOTOPHII YIACTBOBAA B 000OHX
Pa3bHpaTeAbCTBaX, MPEAOCTABUA UCKDKEHHYIO HHPOPMALIMIO OAHOMY TPETENCKOMY
CYAY O APYTrOM apOHTPaXHOM Pa30HpaTeAbCTBE, KOTOPAsi TOBAMSIAA HA BRIHECEHHOE
9THM TPETENCKUM CYAOM pellleHHne OTHOCHTEABHO ero KommereHiuu''!
caydae ¢paHnysckuit KaccarnoHHbIN Cys IpU3HAA, YTO TaKUe AEHMCTBHS apOuTpa
CO3AAQAM YCAOBUSI HEPABEHCTBA CTOPOH, YTO IPOTUBOPEUUT CaMbIM 6a30BBIM Tpebo-

. B atom

BaHUAM obecreueHus: COOAIOACHMS HaAAEKAIUX MIPOLIECCYaAbHBIX HOPM.

39. B pamxax pasbupareAbcTBa IO OAHOMY LIBEHIIAPCKOMY AEAY HApyLIEHHEM
Iy GAMYHOTO MOPSIAKA OBIA IPU3HAH TOT PAKT, YTO IOPHCT OAHOI M3 CTOPOH B XOA€
[IePErOBOPOB IO AOTOBOPY BKAIOYHA B 9TOT AOTOBOP IIOAOXKEHHE, COTAACHO KOTO-
poMy HasHaYaA Cebsi EAUHCTBEHHDBIM TPETECKIM CYAbel B CAydYae BOBHMKHOBEHHS
criopa Mexay croponamu''®, IlIBefijapckuil Cys MOCTAHOBHA, YTO 'HOBEACHHE
apburpa A-pa 3. SBASETCS HACTOABKO BOIHUIOLIMM, YTO TPYAHO IIPEACTABUTH, YTO

129Cm. Louis Dreyfus S.A.S. v. Holding Tusculum BV, Superior Court of Quebec, Canada, 12 December 2008,
2008 QCCS 5903.

11398 mart Systems Technologies Inc. v. Domotique Secant Inc., Court of Appeal of Quebec, Canada, 11 March
2008, XXXIII Y.B. Com. ARB. 464 (2008). Caydam, KOrAa HeCOOAIOAEHHE apOUTPAMIL COTAALIEHHUS CTOPOH GBIAO
[PU3HAHO HAPYIIEHHeM IyGAMYHOrO MOPSIAKA, cM. Taike Société Dubois & Vanderwalle S.A.R.L. v. Société Boots
Frites BV, Court of Appeal of Paris, France, 22 September 1995.

131Cy, Soc. Excelsior Film TV v. Soc. UGC-PH, Court of Cassation, France, 24 March 1998.

1132Cy, District Court of Affoltern am Albis, Switzerland, 26 May 1994, XXIII Y.B. CoM. ARB. 754, paras. 18-24
(1998).
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KaKas-Au60 CBO6OAHASI AEMOKPATHYeCKasl IIPABOBAsi CUCTEMA MOTAQ Obl [IPUPABHSATH
BbIHECEHHOE TAKMM apOUTPOM pelleHHe K aKTy CyBEPEHHOIO TOCYAApPCTBA U IIpU-
BECTH €T0 B MCIIOAHEHHE. | ...] SIBASIETCS COBEPIIEHHO HeIPHEeMAEMbIM, 9TO6bI AHLIO,
COCTaBASIIOIIIee AOTOBOP, AOAXKHO OBIAO TaK)Ke B KauecTBe apOUTpPa AABATh UMeIOLee
IOPUAMYECKYIO CHAY TOAKOBAHHE €0 [IOAOXKEHHI, 0COOEHHO eCAM OHO Ha IIPOTsIKe-
HUH MHOTHUX A€T SIBASIETCSI FOPHCTOM OAHOI u3 cropon”''®,

40. Eume OAHMM IIPEMEpPOM CyLIECTBEHHOIO HAPYLIEHUs IIPOLIECCYaABHOTO
IyGAMYHOTO IOPSAKA, XOTS M B KOHTEKCTE XOAATACTBA 06 OTMeHe apOHTPaKHOIO
peleHus], IBASIETCSI CAyYali, KOTAQ ABE CTOPOHbI TPEXCTOPOHHETO AOTOBOpA U CIIOpa
OBIAM 00s13aHBI HA3HAYUTH OAHOTO apburpa. ITo Muenmio ppanrysckoro Kaccaru-
OHHOTIO CyAQ, IPUHLMII PABEHCTBA CTOPOH IIPYM HA3HAYEHUM apOUTPOB SIBASETCS
YaCTHIO GPAHIY3CKOTO OHMMAHUS MEXXAYHAPOAHOTO Iy GANIHOTO IIOPSIAKA M OTKA3
OT HEro MOXKET OBITb AOIyCTUMBIM TOABKO IIOCA€ BOSHHKHOBeHHs criopa. Cya mpu-
LIEA K BBIBOAY O TOM, YTO apGUTPasKHOE pelleHue, BBIHECEHHOE TPETENCKIM CYAOM
B COCTaBe TpeX apOUTPOB, OAMH U3 KOTOPBIX OBIA Ha3HaueH C MPOTECTAMH H CO
BCEMHU OTOBOPKAMU COBMECTHO ABYMSI OTBETYUKAMH, CAEAYeT OTMEHHTD' ',

41. B xadecTBe HeOOGBIYHOIO INPUMepPa HAPYIUEHHS I[POLECCYAABHBIX ACIEKTOB
Iy OAUYHOTO IIOPSIAKA MOXKHO IIPHBECTH ACAO, KOTAQ CTOPOHA, BO3PAXKABIIAsI IIPOTHB
IPUBEAEHNUS B UCIIOAHEHUe pelleHnst B [epMaHUy, SIBASAACh HEOOABIIMM TOPIOBBIM
MPEATIPHATHEM, ACHCTBOBABIIMM Ha OCHOBE AOTOBOpa (QPAHIIM3bI U IIPOAABABIIAM
6yTepOPOABL M CAAaThl B OAHOM U3 HEGOABIINX TOPOAOB lepMaHuu, U TpeTeiicKuit
CyA TIpeATIHCaA el SIBUThCA Ha caymanue B Hpio-Ilopxe. Hemerkue cyabl mocTaso-
BUAH, 9TO AASI 9TOI CTOPOHBI, YIUTHIBAsI HEGOABLION pasMep IIPEeATIPHSATHS, yIacTHe
B TaKOM CAYLIAHWUM U3-32 €r0 MeCTa IPOBeAeHHsS OBIAO Obl Upe3BBIYANHO ObpeMe-
HUTEABHBIM, M OTKa3aAU B IIPH3HAHHUU B IPUBEACHUU B MCIIOAHEHHE HA OCHOBAHUU

Iy6AMYHOTrO mopsiaka'' >,

c. Bsaumocsaze co cmameel V (1)

42. @akrnueckue OGCTOﬂTeAbCTBa, HCXOASL M3 KOTOPBIX MOXXET IPHUMEHATHCSA
3AIUTUTCABHOE IIOAOXXEHHE O HY6AI/I‘{HOM IIOPAAKE, MOTYT TaKXKe CAYXHTD
OCHOBaHHEM AAsI  IIPHMEHEHHSI aHAAOTHMYHOI'O IIOAOXKEHIHS, COAEpPIXXKaIlerocs

B crarbe V (1) Horo-Mopkckoit xonBeniuu. Peub HAeT B OCOGEHHOCTH O Tex

1136

CAyYasiX, KOrAQ apOMTPAKHOE COTAAIIEHHE SIBASETCS HEAEHCTBUTEABHBIM''® mAM

1331bid,, paras. 21-22.

134Cy. Siemens A.G. v. BRMI Industrienlagen GmbH, Court of Cassation, France, 7 January 1992, XVIII Y.B.
CoMm. ARB. 140 (1993). Cm. taxxe Martin Platte, Multi-Party Arbitration: Legal Issues Arising out of Joinder and
Consolidation, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NEw YORK CONVENTION IN PRACTICE 481, 491, 492-94 (E. Gaillard, D. Di Pietro eds., 2008).

"135Cy. Oberlandesgericht [OLG] Dresden, Germany, 11 Sch 08/07, 7 December 2007.

1136C. raaBy PykoBoactsa, nocssmentyto crarbe V (2)(b), myskr 36.
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HMEIOTCSI HAPYIIeHNS HAAASXKALIHX [IPOLeCCyaAbHBIX HOpM' 'Y

BAIOTCS K HAPYIIEHHIO ITyOANIHOIO MOPSIAKA.

, KOTOpble TIPHPaBHU-

43. Hampumep, 6pasuAbCKEe CYABI IIPUIIAM K BBIBOAY O TOM, YTO YCTaHOBAEHHE
TPeTeNCKMM CYAOM CBOeil KOMIIeTeHIIHH, HeCMOTpPs Ha TO YTO OAHA M3 CTOPOH He
IIOAIIMICAAQ AOTOBOP, COAEPXKAIIMI apOUTPAKHOE COTAAIIEHNe, PACIIEHHBAETCS KAk
$aKT OTCYTCTBUS COTAACHS HA apOUTPAXKHOE Pa3OHPATEABCTBO M TEM CaMbIM IIPeA-

CTaBAsIET COOOM HapylleHHe IyOAMYHOro mopsiaka''s®

. AHarormuHBIM 06pasoM,
HeMeLIKHe CYABl OTKa3aAM B IIPU3HAHWN U IPUBEACHHHU B UCIIOAHEHUE PelIeHus Ha
OCHOBAHMY ITOAUYHOIO MOPSIAKA, IOCKOABKY TPETEHMCKHUIl CYA He M3Y4YHA BOIPOCa
0 AEHCTBUTEABHOCTH apOUTpasKHOro coraamenus''>,

44. HexoTopble CYABI IPUAEPIKUBAIOTCS MHEHUSI O TOM, YTO HEOOXOAMMO HapAe-
KAILUM 00Pa3OM OIIPEACAUTD, IIOA ACFICTBHE KAKOM MMEHHO CTaTbH IIOAIIAAAET KOH-
xpernbiit Bonpoc: V (1) man V (2)(b). Hanpumep, Boicmmit apburpasksiit cyp
Poccmiickoit Depeparu 0A06pHA IIPaKTUKY POCCHUHCKUX CYAOB 6oAaee HUBKOI
MHCTAHI[WH, COTAACHO KOTOPOI HEHAIPABAGHME HAAAEKALETO YBEAOMAEHHS O
Ha3HAYeHNU apOUTpa MAM 00 OTKPBHITUM apOUTPKHOIO IPOM3BOACTBA, a TAKKe
HeCIIOCOOHOCTD OAHON U3 CTOPOH M3AOXKHUTD CBOIO [IO3ULIUIO SIBASIFOTCS OTAEABHBIM
BO3PAXKEHHEM IIPOTUB NPHM3HAHUS U IIPUBEACHMS B HCIOAHEHHE HHOCTPAHHOIO
ap6UTpaXKHOTO pemeHus Ha ocHoBanuu moAoxkenuit cratet V (1)(b) 1, ¢ yuerom
HCKAIOUHTEABHOI'O XapaKTepa 9TOTO BO3PAXKEHIs, HET HEOOXOAMMOCTH IIPUMEHSITH
3aIUTHTEABHOE TIOAOKEHHE O ITyOANMHOM MOpSAKE, copepskameecst B cTatbe V (2)
(b) Hero-Mopxckoit kousentmu' .

4S.  Apyrue CyAbl AMIIb IIPUHSAU K CBEACHHIO TaKOe AyOAMpPOBAHME OCHOBAaHHIT
AASL PACCMOTpPEHHUSI OAHOTO M TOrO ke Bompoca. Hampumep, ecan ucrmoap3oBarb
$OpMYANPOBKY AIIEAASIIIOHHOTO CYAAQ BBICIIEN MHCTAaHIMKM JOHKOHra, '"cTaro
HOIYASIPHBIM PYKOBOACTBOBATbCSL OCOOBIMH OCHOBAHMSMH, YKa3aHHBIMH | ...]
B ctatbe V (1)(b) [...] u oXBarbIBarOIMMY MPOIIECCYaAbHbIE HAPYIIEHHS, KaK OCHO-
Banusmu my6amanoro nopsiaka (crates V (2)(b)). Her HUKakuX OCHOBAHHIL AAS
"4 Psgp  CYAOB CAGAOBAAM TaKOMY IIOAXOAY.
OHU AVIIb PaCCMATPHBAIOT YTBEPIKAEHIS O IIPOLIECCYAABHBIX HAPYLUICHUSX COTAACHO

HeNpUMEHEHHUSI TaKOTO ITOAXOAQA

cratbe V (2), HE€ Y4YMTbIBas IIPU 3TOM TOT (l)aKT, YTO OHM MOTAU OBl TaKXKe

'37Cm. raaBy PykoBoactsa, mocssmennyio crarbe V (2)(b), myskrsr 36, 38-39.

138Cy., manpumep, Kanematsu USA Inc. v. Advanced Telecommunications Systems do Brasil Ltda., Superior Court
of Justice, Brazil, 18 April 2012; Indutech S.p.A. v. Algocentro Armazéns Gerais Ltda., Superior Court of Justice,
Brazil, 17 December 2008; Plexus Cotton Ltd. v. Santana Téxtil S/A, Superior Court of Justice, Brazil, 15 February
2006.

1139Cy. Landgericht [LG] Miinchen, Germany, 20 June 1978, V Y.B. Com. Ars. 260 (1980).

1140Cu. Tpesuauym Boicmero ap6urpasktoro cyaa, Poccuiickas Qeaepanus, nudopmanuontoe michmo N2 156
or 26 ¢espans 2013 ropa. Cm. Taoke ANTON G. MAURER, THE PUBLIC PoLICY EXCEPTION UNDER THE NEW
York CONVENTION: HISTORY, INTERPRETATION AND APPLICATION 67-70 (2012).

Y4 Cy. Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong Kong,
9 February 1999, [1999] 2 HKC 20S.
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HapAeXKAIUM 06pa3oM 6BITh PacCMOTPEHDBI HAa OAHOM M3 OCHOBAHMIL, YKAa3aHHDIX
B crathe V (1)'%,

46. Tak, HUYTO B cTaThe V He IPEISTCTBYeT BHIABIDKEHHIO OAHOM U3 CTOPOH TOTO
MAM MHOTO AOBOAA coraacHo crarbe V (2)(b), xoTopbrit Mor 6b1 Takske GBITH Haa-
AeKamyuM 06pa3oM MpUBeAeH Ha OCHOBAHMSX, HepedrcAeHHbIX B crartbe V (1).
B nodzomosumervtoix mamepuarax TeM He MeHee BHIPXKAETCSI OLPEACACHHAS TIOA-
AEpIKKa [IPEAAOSKEHHSI, COTAACHO KOTOPOMY CTOPOHBI, JKEAAIOIHE YKa3aTh Ha HAPY-
IIeHHe CBOUX IIPOLIECCYaABHBIX IIPAB, AOAXKHbI IMETh BOZMOXKHOCTb CAEAATh 3TO HA
OCHOBAHUY [TIOAOXKEHHH O HapyIIeHuu y6AndHoro mopsipka''*. Caeayer oTmeTuTs,
9TO CYABI, KaK IIPABHMAO, MCIIOAB3YIOT Y3KO€ TOAKOBAHHE ITyOAMYHOIO MOPSAKA U
HPUAEPSKUBAIOTCSL BBICOKOTO CTAHAAPTA AOKA3BIBAHUS B 9TOM OTHOLIEHHH IIO CPaB-
HEHMIO CO CTAaHAAPTOM AOKasblBaHMs coraacHo cratbe V (1). DTu ABa myHKTa
cTarby V 3aMeTHO OTAMHYAIOTCS, B YaCTHOCTH, TeM, uTo cTaThs V (2)(b) mossoaser
CyAy paccMarpuBath xaroby ex officio!'*, Toraa kak coraacuo crarve V (1) npocs6a
MOKET OBITh II0AAHA TOABKO TON CTOPOHOM, KOTOPAst BBICTYIAET [IPOTHB IPU3HAHMS
U IPUBEAEHHS B HCIIOAHEHHE apOUTPAXXKHOIO PelIeHHs.

C. [lpoueccyanbHble BONPOCH NpUMeHeHUs
3aWMTUTENBHOTO MONOXKEHUA,
npegycmotpeHHoro crtatbeit V (2)(b)

a. JluweHue npasa 3aAs8/1A1Mb BO3paXeHUA U OmKa3 om npasa

47. BblA 3aTPOHYT BOMPOC O TOM, MOXET A Ta MAM MHAs CTOPOHA GbITh AMIIEHa
TIpaBa CCHIAATHCS HA 3AIJUTHTEABHOE TIOAOKEeHHUe, coaepskameecs B crarbe V (2)(b)

Y2Cy, Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d'Investissement, Court of
Appeal of Brussels, Belgium, 24 January 1997, XXII Y.B. Com. ARrB. 643 (1997); Oberlandesgericht [OLG]
Frankfurt, Germany, 26 Sch 03/09, 27 August 2009, XXXV Y.B. Com. ArB. 377; Oberlandesgericht [OLG]
Miinchen, Germany, 34 Sch 26/08, 22 June 2009, XXXV Y.B. Com. ArB. 371 (2010); Kammergericht [KG]
Berlin, Germany, 20 Sch 02/08, 17 April 2008; Oberlandesgericht [OLG] Frankfurt, Germany, 26 Sch 1/07,
18 October 2007; Goldtron Ltd. v. Media Most BV, Rechtbank, Amsterdam, Netherlands, 27 August 2002, XXVIII
Y.B. Com. ARB. 814 (2003); Shaanxi Provincial Helath Products 1/E Corporation v. Olpesa S.A., Supreme Court,
Spain, No. 112/2002, 7 October 2003, XXX Y.B. Com. ArB. 617 (2005); Federal Tribunal, Switzerland, 28 July
2010, Decision 4A_233/2010; G. S.A. v. T. Ltd., Federal Tribunal, Switzerland, 12 January 1989, XV Y.B. Com.
ARB. 509 (1990). Cm. take Albert Jan van den Berg, The New York Convention of 1958: An Overview, B: EN-
FORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CON-
VENTION IN PRACTICE 39, 57-58 and 64 (E. Gaillard, D. Di Pietro eds. 2008); Herman Verbist, Challenges on
Grounds of Due Process Pursuant to Article V (1)(b) of the New York Convention, : ENFORCEMENT OF ARBITRATION
AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 679
(E. Gaillard, D. Di Pietro eds., 2008).

UBCyM, nodzomosumenrvroie mamepuarni, Aokaas KomuTera 10 HCIIOAHEHHIO MEKAYHAPOAHBIX apOHTPaKHBIX
pemenmit, E/AC.42/4/Rev.], c. 13; Comments of the Representative of the Egyptian Government, Mr. Osman:
Summary Record of the Sixth Meeting, E/AC.42/SR.6, p. 4.

1*Cum. raaBy PykoBoactsa, nocssmentyto crarbe V (2)(b), myskrst S3-61.
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Horo-Hopxckoit KOHBEHIMH, KOTAQ OHA, BO3MOXKHO, He HCIIOAb30BaAa 3TO IOAOXKe-
HHE B TPETEeHCKOM CyAe.

48. B psiae cAy4aeB CyABI IIOCTAaHOBUAH, YTO €CAH CTOPOHA He 3asBASIET O Hapy-
LIEHUH NIPOLIEAYPBl MAU He MCIIOAb3YeT 3alIUTUTEABHOE IIOAOKEHHE 110 CYIIeCTBY
apOUTPAKHOIO PelIeHHs, TO OHA OTKA3bIBAETCS OT CBOETO IPaBa Ha MCIIOAb3OBaHUE
9TOrO OCHOBAHMS HA STAIle IIPU3HAHNS U IPUBEACHIIS B UCIIOAHEHe pelrenys. Bue-
CTe C TeM OAMH M3 CYAOB YKa3aA Ha TO, YTO, XOTSI Ha dTalle IIPU3HAHUS U IIPUBEACHUSI
B UCIIOAHEHHE PelIeHHs] CTOPOHE MOXKET ObITh OTKA3aHO B IIOAQYE JKAA06, ¢ KOTO-
PBIMU OHA MOTAA 651 OOPATHTBCSI paHee B TPETENCKUI CYA, TAKOM MOAXOA He IpH-
MEHSIeTCS K XOAQTAlCTBaM, TToAaBaeMbIM Ha ocHose ctarsu V (2) (b) Hoto-Hopkckoit
KoHBeHIuu' '

49. HexoTopsle CyABI IIOAAEPXKAAM IIPEAAOKEHHUE, COTAACHO KOTOPOMY 5KaA06a 1o
MaTepUAABHO-TIPABOBbIM aCIIEKTaM He GyAeT paccMaTpHUBATbCs KaK KaA06a Ha OCHO-
BAaHUU IIyOAMYHOIO MOPSAKA HA OTAlle IPUBEACHUS B MCIIOAHEHUE, €CAM IIPHYHHA
9TOM JKAAOOBI CYILIECTBOBAAA BO BpeMsI IIPOBEACHHUSI ApOUTPAXKHOIO pa3OHpaTeAb-

1146 yau >xe OHa ObIAQ ITOAQHA B

1147

CTBAa U OHA MOTAA OBITh IIOAAHA B TPETEHCKUH CyA
TPeTeNCKHI CyA, KOTOPbIN OTKAOHHUA €€ IPU PACCMOTPEHMH II0 CYIIeCTBY

50. Taxue BBIBOABI AGAQIOTCS Yallle B OTHOLIEHHH MPOLIECCYaAbHBIX HAPYIIEHHI.
Hanpumep, B cAydae, KOTAQ yTBEPXKAAAOCH, YTO APOUTPAXKHOE pellIeH e OBIAO BbIHE-
CEHO Ha OCHOBE YMBIIIAEHHO MCKAXEHHBIX (AKTOB, AHTAUICKIE CYABI IIOCTAHOBHAH,
4TO GBIAO GBI HelleAeCOOOPA3HBIM OTKA3aTh B IPU3HAHIU PELIEHNs], ECAU COOTBET-
CTBYIOIHe AOKA3aTEAbCTBA MMEAVCh Ha MOMEHT IIPOBEACHIS CAYIIAQHUI B TpeTel-
CKOM CYAe HAH €CAM TaKHe YTBEPXKAEHHS 3asIBASANCH TPETEHCKOMY CYAY M ObIAM
145, B ApYIHX CTpaHaxX, B KOTOPBIX AeHCTBYeT CHCTeMa OOILiero Ipasa,
TaKOKe TIPUAEPIKUBAAKCH MHEHHUS O TOM, YTO CTOPOHA, KOTOPasi He 3asBASIAA O IIPO-

OTKAOHEHBI

IJECCYaAbHBIX HAPYLIEHUAX B TpeTEI;ICKOM CYA€, XOTsI W MOIAa CA€AATb 3TO, TEM

1145Bayerisches Oberstes Landesgericht [BayObLG], Germany, 4 Z Sch 17/03, 20 November 2003.

146Cwm. Soinco SACI & anor. v. Novokuznetsk Aluminium Plant ¢ Ors., Court of Appeal, England and Wales,
16 December 1997, [1998] CLC 730; Oberlandesgericht [OLG] Saarbriicken, Germany, 4 Sch 03/10,
30 May 2011; Epis S.A. v. Roche Diagnostics GmbH, District Court of Jerusalem, Israel, 23 November 2004, XXXI
Y.B. Com. ARrB. 786 (2006).

1147Cy. Bundesgerichtshof [BGH] Germany, 111 ZR 269/88, 18 January 1990.

M48Cy. Westacre Investments Inc. v. Jugoimport-SDPR Holding Co. Ltd., Court of Appeal, England and Wales,
12 May 1999, [2000] QB 288; Minmetals Germany GmbH v. Ferco Steel Ltd., High Court of Justice, Queen’s Bench
Division, Commercial Court, England and Wales, 20 January 1999, [1999] CLC 647; Omnium de Traitement et
de Valorisation S.A. v. Hilmarton Ltd., High Court of Justice, Queen’s Bench Division, Commercial Court, England
and Wales, 24 May 1999, [1999] 2 Lloyd’s Rep. 222.
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CaMbIM OTKa3aAacCh OT CBOEIO IIpaBa Ha II0OAQTY TaKOM XaAOObI Ha dTare IIPUBEACHHSI

B HcroAHeHue ',

S1. AmHarorudHeIM 06pasoM, CTPAaHbI, B KOTOPBIX AEFCTBYeT CHCTEMA IPaKAAH-
CKOTO IIpaBa, IPHAEPIKUBAIOTCSI MHEHHS O TOM, YTO CTOPOHE, He 3asIBHBLIEN O IIpO-
LIeCCYaAbHBIX HAPYLIEHHUSAX B TPETEHCKOM CYAE, CAEAYeT OTKa3aTh B 9TOM Ha dTaIle
npuBeAeHns B ucroaHeHre' ', B To ke BpeMsi B TOM CAydYae, eCAM CTOpOHa 0bpa-
THAACh C JKaAODOM B TPETENCKHUIT CYA M COXPAHHAA T€M CaMbIM CBOM IIpaBa, PppaH-
wy3ckui1 KaccaloHHBbIi CyA IIOCTAHOBHUA, YTO TaKOK CTOPOHE CAEAYET IIPEAOCTABHTH

BO3MO>XHOCTbDb 06paTI/ITbCH C AHAAOTMYHOM >KaAoboM Ha aTame IIPUBEACHUST B

ucrnoaHenue 3!,

52. Hexoropsle CyAbI IPHMEHSIOT IIOAXOA, COTAACHO KOTOPOMY HA 9TaIle IIpUBe-
AEHUSI B UCIIOAHEHHE He AOIYCKAIOTCS KAAOOBI O IIPOLIECCYaAbHBIX HAPYLIEHMSX,
€CAUM CTOPOHA, BHICTYIIAIOWAsl IPOTHB IPU3HAHUS U IIPUBEACHNUS B HCIIOAHEHUE, He
IIOAQBAAA TAKHUX 5KAAOO B paMKax pa3bHMpaTeAbCTBA IIO AeAy 06 OTMeHe apOuTpax-
HOTO pelleHHs B CYAAX TOHM CTpPaHbl, B KOTOPON IIPOBOAHACS apburpax''>’.
C yueroM Toro uro B Hbio-llOpKcKOil KOHBEHIUM He COAEpPXUTCS TpeboBaHMs

OTHOCHUTECABHO ABOfIHOI‘O PpaspelIeH: Ha IIPUBEACHHE B I/ICHOAHEHI/Ie“S}, 9TH IIpH-

MepBI U3 CyAeOHOM IIPAKTUKY B HEKOTOPOI CTelleHH IIPOTHBOPeYaT OYKBe M AyXy
KonBeHIMHY, T03BOASIIONIEH CTOPOHE B IIEASIX OCITAPMBAHMUS IIPU3HAHUS U IIPUBEAC-
HHS B HCTIOAHEHHe pelieHus coraacHo Hpio-IIOpKCKO# KOHBEHIIMH CCHIAATBCS HA
IIPOLleCCyaAbHbIE HAPYIIEHHUs, AOITYIEHHbIE B TPETEMCKOM CyA€.

1149Cm., manpumep, Gao Haiyan & anor. v. Keeneye Holdings Ltd. & anor., Court of Appeal, Hong Kong, CACV
79/2011, 2 December 2011; Karaha Bodas Co. LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara,
Court of Appeals, Fifth Circuit, United States of America, 23 March 2004, 364 F.3d 274; Europcar Italia S.p.A. v.
Maiellano Tours Inc.,, Court of Appeals, Second Circuit, United States of America, 2 September 1998, 156 F.3d
310; AAOT Foreign Economic Association (vo) Technostroyexport v. International Development & Trade Services Inc.,
Court of Appeals, Second Circuit, United States of America, 23 March 1998, 97-9075, XXIV Y.B. Com. ArB. 813
(1999).

159Cy., nanpumep, SAS C22 v. Soc. John K. King & Sons Limited Frontier Agriculture Ltd., Court of Appeal of
Paris, France, 10 April 2008. Cu. Taoke Bundesgerichtshof [BGH], Germany, III ZR 12/87, 14 April 1988, xoraa
DepeparbHBIA CyA TepMaHNM MOCTAHOBHA, YTO MyGAMYHBIA MOPSAOK He HAPYIIAETCS, €CAH OAHA M3 CTOPOH He
obparuaach ¢ xar060il O MPOIECCYaAbHBIX HAPYIUIEHUAX CBOEBPEMEHHO B TPETEiCKMIl CyA MAM Y4PEXACHHE,
nposopsimee apburpaxkHoe pasbupareabctso. Cm. Takoke Bundesgerichtshof [BGH], Germany, VII ZR 163/68,
6 March 1969; K.S. A.G. v. C.C. S.A., Execution and Bankruptcy Chamber of Tessin, Switzerland, 19 June 1990,
XX Y.B. Com. ARrB. 762 (1995); Oberlandesgericht [OLG] Hamm, Germany, 20 U 57/83, 2 November 1983.

USICy. Siemens A.G. v. BRMI Industrienlagen GmbH, Court of Cassation, France, 7 January 1992, XVIII Y.B.
Com. ARB. 140 (1993).

"1520berlandesgericht [OLG] Frankfurt, Germany, 26 Sch 1/07, 18 October 2007.

153Cy. raaBy PykoBoactsa, mocssmennyio crarbe V (1)(e).
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b. lepecmomp ex officio, 6pems dokazsisaHus u cmaHoapm
00Ka3b18AHUSA

53.  Crarpa V (2)(b) Hpro-Vopkckoit KOHBEHIMH MPeAYCMATPUBAET, YTO B MPH-
3HAHHU HHOCTPAHHOIO apOUTPAXKHOIO PELIeHHS MOXET OBITb OTKA3aHO, ECAU CYA,
B KOTOPOM HCIIPAIIMBAETCS IPU3HAHME U IPHBEACHHE B HCIIOAHEHHE, "HAXOAUT,
4T0" IPU3HAHUE U IPUBEACHUE B UCIIOAHEHNE IPOTUBOPEYAT Iy OAMIHOMY IIOPSIAKY
FOCYAQPCTBA CyAQd, B KOTOPOM MCIIPAIIMBAIOTCA NPU3HAHKE U IPUBEACHUE B UCIIOA-
HeHue. B aToi CBA3M BO3HHKAAU BOIPOCH O TOM, MOT'YT AHM CYABI IIepeCMOTpeTh
apbuTpaXKHOe pelleHIe Ha OCHOBAHISIX IyOAUYHOrO Topsiaka ex officio, kakue cTo-
POHBI AOAXKHBI HEeCTH OpeMst AOKA3BIBAHHS U KAKOI KPUTEPHUIT AOKA3BIBAHIS AOAKEH
IIPUMEHAThCSL.

54. B OTHOMEHHMH MPAaBOMOYHOCTH CyAQ IIEPECMATpPUBATh MHOCTPAHHOe apbu-
TpaXKHOE pelleHre Ha OCHOBAHMH MyOAMYHOrO mopsiaka ex officio popmyanposku
crateit V (1) u V (2) Horo-Jlopkckoit KOHBEHIMU CYIIECTBEHHO Pa3AMYAOTCL
B cratbe V (1) ykasbiBaeTcs, 9TO B IPU3HAHUY U IIPUBEACHNN B UCTIOAHEHHE ap6u-
TPaXKHOTO pelIeHns MOXKeT 6bITh OTKa3aHO "0 IPOChie CTOPOHB, POTUB KOTOPOH
oHo HampaBaeHO". B cratpbe V (2)(b) B TO e BpeMs IpeAycMOTpEHO, YTO B IPH-
3HAHWH ¥ IIPHBEACHHH B HCIIOAHEHHE MOXKET OBITh OTKA3aHO, "eCAM KOMIIeTEHTHAS
BAACTb CTPaHbl, B KOTOPO! MCIPAIIMBAETCS IPU3HAHME U IIPHBEACHHE B HCIIOAHE-
HHe, HafAeT, 4TO [..] MpU3HAHHME U NpPUBEACHWE B HCIIOAHEHHE ITOTO pelIeHHs
[POTHBOpeYarT IIyOAMYHOMY HOPSIAKY 9TOM cTpansbl” ',

SS.  Hcxops u3 BHIIEYNOMSHYTHIX Pa3AMYUE B pOPMYAHMPOBKAX, HEKOTOPBIE CYABI
[PHU3HAIOT, 9YTO MOIYT IIepeCMaTpUBarh apOUTpaKHOe pelrenue ex officio ¢ Touxku
3peHus HapyLIeHUs ITyGANIHOro mopsiaka''>.

56. Bmecre ¢ TeM BO3MOXHOCTD nepecMoTpa ap61/1Tpa>I<Horo peueHns Ha OCHO-
BaHMHM HapyHIEeHUA HY6AI/I‘IHOI'O IIOpSAAKA CBs3aHA HE TOABKO C PaSAUYMAMH B

!134B xoae meperosopos o Konsennuu npasuteabcTso HHAEPAAHAOB YKa3aA0 Ha TO, YTO CYAQM pas3pelmaeTcs
OCyIecTBASTH TlepecMoTp ex officio Ha OCHOBaHMHM ITyGAMMHOTO MOPSAKA: CM. 10020M0BUMeAbHbIE MAMEPUALLL,
Recognition and Enforcement of Foreign Arbitral Awards: Comments by Governments on the Draft Convention
on the Recognition and Enforcement of Foreign Arbitral Awards, E/CONF.26/3/Add.1, p. 4. AHasormanoe
MHeHHe ObIAO BbICKa3aHO npasuTeAbcTBoM IIBermu: Summary Record of the Seventeenth Meeting, E/CONF.26/
SR.17, p. 2. Cm. Taxke Albert Jan van den Berg, The New York Convention of 1958: An Overview, B: ENFORCEMENT
OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN
PRACTICE 39, 56, 64 (E. Gaillard, D. Di Pietro eds. 2008).

155Cw., manpumep, Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong
Kong, 9 February 1999, [1999] 2 HKC 20S; Kammergericht [KG] Berlin, Germany, 20 Sch 4/07, 11 June 2009,
XXXV Y.B. Com. ARB. 369 (2010); Oberlandesgericht [OLG] Miinchen, Germany, 17 December 2008, XXXV
Y.B. Com. ArB. 359 (2010); Efxinos Shipping Co. Ltd. v. Rawi Shipping Lines Ltd., Court of Appeal of Genoa,
Italy, 2 May 1980, VIII Y.B. Com. ArB. 381 (1983); Petrotesting Colombia S.A. & Southeast Investment Corp. v.
Ross Energy S.A., Supreme Court of Justice, Colombia, 27 July 2011; BCB Holdings Limited and the Belize Bank
Limited v. The Attorney General of Belize, Caribbean Court of Justice, Appellate Jurisdiction, 26 July 2013, [2013]
CCJ S (AJ). Cm. Taoxe ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958:
TowaRDS A UNIFORM JUDICIAL INTERPRETATION 299, 359 (1981).
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$OopMyAMpPOBKAX IOAOXKEHHUH ITyHKTOB 1 1 2 cTarpu V. Takas BO3MOXHOCTD Takoke
YBSI3bIBAETCSI CO 3HAYEHIEM KOHIIEIIIUH ITOAUIHOLO IOPSIAKA, IO3BOASIIOLIIET CYAAM
He AOITyCKAaTh HapyLIeHHS MX OCHOBOIIOAATalomuX HOpPM IpaBocypus. IToaromy
AHTAMFICKHE CYABI TOCTAHOBHAH, UTO "3al[UTHTEABHAS] OTOBOPKA, COTAACHO KOTOPO#H
IpHBeAeHNE B UCIIOAHEHHE MPOTHBOPEYHAO Obl MMyOAMIHOMY IOPSAKY, IIPSIMO He
OroBapHBaer GpeMs AOKasbIBaHUA [...|. M1 Takoe moaoxkeHne, 6e3ycAOBHO, OOBACHS-

€TCA TEM, UYTO CYA BCETAA AOAXKEH PACIIOAAraTb BO3MOXXHOCTDIO II0 cBOel cobcTBeH-

HOI1 MHULMATHBE IIOAHSTH BOIIPOC O MyOAnYHOM mopsipke” .

57. HesaBUCHMO OT TOIO, PACIIOAAraeT AM CYA OCYAQPCTBA IMOAHOMOYMSIMU HA
[epecMOTp ApOUTPAKHOIO pelIeHHs Ha OCHOBAHUM HApPYLIEHWS ITyOAUYHOIO
nopsiaka ex officio MAM ke HCKAIOYHTEABHO 110 MPOChOE CTOPOHDI, BO3PAXKAIOLEN
NPOTHB MPU3HAHKS MAU [IPUBEACHHS B HCIIOAHEHHeE, GpeMsi AOKA3bIBAHIS BO3AAIra-
€TCsl Ha IIOCACAHIOI0 CTOpOHy''™.

58.  Boaee BbICOKHIT CTAHAAPT AOKA3BIBAHIISL, COOAIOACHIE KOTOPOIO, KaK IIPABHAO,
TPebYIOT CYAbl AASL OTKa3a B IIPU3HAHWY U IIPUBEACHHU B UCIIOAHEHHE COTAACHO
cratbe V (2)(b), 06bscHSeTCS UCKAIOYHTEABHBIM XaPAKTEPOM 3aI[UTHUTEABHOR Oro-
BOPKHU O IIyOAMYHOM HOpPsiAKe. B 9TOM KOHTeKcTe KaHAACKHE CYABI IIPOCHAM CTO-
POHY, BBICTYNABILYIO IPOTHB IPU3HAHNS U IPUBEACHHS B HCIIOAHEHHE, TIPEACTABUTD
HeOIpOBepXKUMble AoKasaTeAbcTBa''*®. TTI09TOMY HEYAMBUTEABHO, UTO, XOTSI CYABL,
PaccCMaTpUBAIONINE XOAATANICTBA O IPHUBEACHUM B UCIIOAHEHHE, B IIPHHIUIE IPU-
3HAIOT, YTO B IPM3HAHUY apOUTPAXKHOIO PelleHNs CAEAYeT OTKAa3bIBaTh Ha OCHOBA-
HIX ITyGAMYHOIO MOPSAKA B KOHKPETHBIX CAyYasX, HA[pUMep, €CAU UMEAU MeCTO

IIOAKYII MAHW MOIIEHHHYECTBO, YTBEPIXKACHHS CTOPOH O HapyIIeHHU HYGAH‘IHOI‘O

HOPSIAKA OOABIIEN YACTBIO He MOAKPEIASIOTCS PpakTudeckoil nHdpopmarmert''s’.

1S6Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October 2007, [2007]
EWCA Civ 988, [2007] 2 CLC 567.

117Cy., nanpumep, Oberlandesgericht [OLG] Diisseldorf, Germany, VI Sch (Kart) 1/02, 21 July 2004; Gater
Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October 2007, [2007] EWCA Civ
988, [2007] 2 CLC 567; Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong
Kong, 9 February 1999, [1999] 2 HKC 20S; NTI' Docomo Inc. v. Ultra D.O.0., District Court, Southern District
of New York, United States of America, 12 October 2010; Europcar Italia S.p.A. v. Maiellano Tours Inc., Court of
Appeals, Second Circuit, United States of America, 2 September 1998, 156 E.3d 310; Telenor Mobile Communi-
cations AS v. Storm LLC, District Court, Southern District of New York, United States of America, 2 November
2007, 524 F. Supp. 2d 332; Stawski Distributing Co., Inc. v. Zywiec Breweries plc, District Court, Northern District
of Illinois, United States of America, 29 September 2004, 02 C 8708.

1158Cwm. Karaha Bodas Company, L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara and PT. PLN
(Persero), Alberta Court of Queen’s Bench, Canada, 24 October 2007, 2007 ABQB 616.

1139Cwm., nanipumep, El Nasr Company for Fertilizers & Chemical Industries (SEMADCO) v. John Brown Deutsche,
Court of Cassation, Egypt, 10 January 200S; Compagnie francaise d'études et de construction Technip (Technip) v.
Entreprise nationale des engrais et des produits phytosanitaires (Asmidal), Court of Appeal of Paris, France, 2 April
1998; Soc. LA.LG.C-Inter-Arab Investment Guarantee Corporation v. Soc. B.A.LL - Banque arabe et international
d'investissement S.A., Court of Appeal of Paris, France, 23 October 1997; Soc. Unichips Finanziaria S.p.A. & Soc.
Unichips International BV v. Consorts Gesnouin, Court of Appeal of Paris, France, 13 February 1993;
Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 26/08, 22 June 2009, XXXV Y.B. Com. Ars. 371 (2010);
Oberlandesgericht [OLG] Hamm, Germany, 25 Sch 09/08, 28 November 2008.
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59. Tlo pAeAy, KOTOpOe pacCMAaTPHBAAOCH B ATIEAASIIIHOHHOM cyAe ToHKOHTa, 6bIAO
COYTEHO, YTO AOKA3aTEAbCTBA ACHCTBHTEABHOM IIPEAB3SATOCTU OTCYTCTBOBAAU B CAY-
4ae, KOTAQ OAHMH U3 apOUTPOB BCTPEYAACS 3 YIKUHOM C AUIIOM, CBSI3AHHBIM C OTBET-
9HKOM B PaMKaX apOUTPAKHOIO PasbHUpaTeAbCTBAa B KOHTEKCTE IIOCPEAHHYECTBa,
x0Ts B TOHKOHTe TaKue AEMCTBHS PACCMATPHBAAUCH OBI KaK IIPEAB3STOCTD, OAHAKO
TaKUe YXHHBI SIBASAMCh OOBIMHOM MPAKTHKOM B KOHTEKCTE IOCPEAHUYECTBA B MeCTe
IpOBEACHHST apOUTPaKHOro pasbupareabcrBa''®. BhIcIMil ameAASIMOHHBIL CYA
ToHKOHTa MMOCTAHOBHUA, YTO TPeOYIOTCS AOKA3aTEAbCTBA He OAHOM AMIIb Oecrpu-
CTPACTHOCTH, 2 AOKA3aTEAbCTBA ACHICTBUTEABHON IpeaB3sirocTy' ¢!,

60. XoTs HesICHO, pYKOBOACTBOBAAHUCH ObI ADYTHe CyAbl MOTHBHUPOBKOII cypa Ton-
KOHTa ITPH OIleHKe BOIIPOCa O CYIleCTBOBAaBILIEH IPEAB3SITOCTH CO CChIAKOM Ha CTaH-
AQpT, IIPUHATHIA B TOM MECTE, TA€ IPOMCXOAMAYM COOTBETCTBYIOLIHE COOBITHS, a He
Ha CTAaHAAPT, KOTOPBIM ACHCTBYET B 3aKOHOAATEAbCTBE CBOEH CTPAHBI, HEKOTOPbIE
CYABL O05I3BIBAAM CTOPOHY, YTBEPXKAABILYIO OO YMBIIIACHHOM HCKaXKEHHU (aKTOB,
[IPeACTaBHUTb SIBHbIE B YOEAUTEAbHbIE AOKA3aTE€AbCTBA 3TOTO, C TEM YTOOBI [IOKA3aTh,
9TO COOTBETCTBYIOLeE YMBIIMIACHHOE HCKKeHHe (paKTOB HEBOSMOXKHO OBIAO yCTa-
HOBHUTb B XOA€ apOUTPAKHOrO Pa3OHPATEAbCTBA M YTO TAKOE HMCKAKEHHE HMeeT
CYLIeCTBEHHBIE IIOCAEACTBHS AASL PACCMATPUBAEMOTO B PAMKaX apOUTPasKHOIO pas-
OupaTeAbcTBa CIIOpa. VIHBIMU CAOBAMH, B CAYYasiX YMbIIIACHHOTO HCKaKeHUS (ak-
TOB HAM [IPEAB3STOCTH, KOTAQ IIPUMEHSETCS ICKAIOUeH e Ha OCHOBAHUH ITyOANYHOTO
MOpPsIAKA COTAACHO Hbm—PIopKCKoﬁ KOHBEHI[HH, CYABI 9ACTO TPeOYIOT IIPeACTaBUTD
AOIIOAHUTEAbHBIE AOKA3aTeAbCTBA, 4 MMEHHO AOKa3aTh, YTO COOTBETCTBYIOIIUE
HapyIleHUs] OBIAU TAKOBbIMH, YTO OHM IIOBAMSAM HA DPE3YABTaT apOUTPasKHOIO
pasbupareabcra'®,

61. Takoit 60Aee BBICOKHI CTAHAAPT AOKA3bIBAHHS COBMECTHM C HCKAIOYHTEAD-
HbIM XapaKTepOM 3alIUTUTEABHON OTOBOPKH O ITyOAMYHOM IIOPSIAKE, @ TAKXKe C TeM,
YTO CTaThs V (2) ( b) MIPEAOCTABASIET CYAAM AMIID BO3MOXKHOCTD, HO HE YCTaHABAM-
BAaeT COOTBETCTBYIOLIErO 00s3aTeAbCTBA. XOTS CYABI MOI'YT OCYIIECTBUTh Iiepe-
CMOTp apbuTpakHOro pemenus ex officio Ha OCHOBaHMM HapYLIEHHS IIyOAMYHOIO
HOPSIAKA, TOT (GaKT, YTO GpeMsi AOKA3bIBAHKS BO3AAraeTCs HA CTOPOHY, BO3PaXaro-
YO IPOTUB IPU3HAHNS U IPUBEACHHUS B UCIIOAHEHHE, A TAKOKe IPUMEHEHHe Ooaee

1°Cym. Gao Haiyan & anor. v. Keeneye Holdings Ltd. & anor., Court of Appeal, Hong Kong, CACV 79/2011,
2 December 2011.

161Cy. Hebei Import & Export Corp. v. Polytek Engineering Co. Ltd., Court of Final Appeal, Hong Kong,
9 February 1999, [1999] 2 HKC 20S.

Y62Cy., manpumep, Westacre Investments Inc. v. Jugoimport-SPDR Holding Ltd. & others, Court of Appeal,
England and Wales, 12 May 2000, [2000] 1 QB 288; Karaha Bodas Co. LLC v. Perusahaan Pertambangan Minyak
Dan Gas Bumi Negara (Petarmina), Court of Appeal, Hong Kong, 9 October 2007; Karaha Bodas Co. LLC v.
Perusahaan Pertambangan Minyak Dan Gas Bumi Negara, Court of Appeals, Fifth Circuit, United States of America,
23 March 2004, 364 F.3d 274. TepMaHCKue CyAbl IPAMEHSIOT AHAAOTMYHBIN IOAXOA B OTHOIIEHHH MOLICHHUYECTBA,
a MIMEHHO TpebyIoT AOKA3aTeAbCTB TOIO, 4TO TaKOe HapylueHue GYAeT BAMSTH Ha Pe3yABTaT apOUTPAsKHOTO pasbu-
paTeAbCTBA, A TaKKe B OTHOLIEHMM HAapyLIEHHIl HapAeXaljeil mpasoBoil mporeayps: cM. Hanseatisches
Oberlandesgericht [OLG] Bremen, Germany, (2) Sch 04/99, 30 September 1999; Bundesgerichtshof [BGH]
Germany, III ZR 192/84, 15 May 1986.
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BBICOKOTI'O CTAaHAAPTA AOKA3bIBAHUS CBHAETEAbCTBYIOT O MEXKAYHApPOAHOM KOHCEH-
Cyce B OTHOLIEHUH 3aA0KEHHOU B HbIO-I;IOPKCKOfI KOHBEHITUU KOHIIEITITUH COAEH-
CTBUSI [IPHBEACHHIO B HCIIOAHEHMe, a TAKKe O HEOOXOAMMOCTU KOHCEpPBATHBHOIO
[PUMEHEHHs 3alUTUTEABHOI OTOBOPKHU O ITyOAMYHOM IIOPSIAKE.

c. [llocnedcmsus

62. CaHKUUS IPUMEHUTEABHO K apOHTPOKHOMY pelIeHUI0, B OTHOLIEHHN KOTO-
POro OBIAO YCTAHOBAEHO, YTO OHO IIPOTHBOPEUUT IIyOAMYHOMY IOPSIAKY, 3aKAIOYA-
€TCA B TOM, 4YTO CyABl AOTOBApHMBAIOIIETOCS TOCYAAPCTBA MOTYT OTKa3aTb B
IMPU3HAHUM U IPHBEACHHHU €ro B MCIOAHeHMe. XOTs TaKoe IMOAHOMOYHE SIBASeTCS
AUCKPEIIMOHHBIM B TOM cMbIcA€, 4To B Hbto-IIopKCKO#t KOHBEHI[MH He YCTAHOBAGHO
TpeGOBAHMUSL, COTAACHO KOTOPOMY B IIPU3HAHUH M IPHBEACHHHM B HCIIOAHEHHE
AOAKHO ObITh 0TKa3aHOo ("B NPU3HAHWM U NIPHBEACHHH B HCIIOAHEHHE apOHTpax-
HOTO PeIIeHHs] MOXKeT GbITh TaKKe OTKA3aHO' ), HEKOTOPbIE CYAbI IOCTAHOBHAH, YTO
B T€X CAy4YasiX, KOTAA MOXKHO OTKa3aTh B NPU3HAHWU U NMPUBEACHUH B UCIIOAHEHHE
9aCTH apOUTPAKHOIO pelleHHs, KOTOpas IPOTUBOPEUHT ITYOAUYHOMY IIOPSIAKY,
OCTaAbHAs YacTb ApPOUTPAXXHOTO pelleHus OyAeT MpH3HAHA U IIPHBEAEHA
B UCIIOAHEHHE.

63. Bricokuil cys TOHKOHTa CTOAKHYACS C 9THM BOIIPOCOM B PaMKaX A€Ad, Kaca-
OIIErocs apOUTPAXKHOTO peleHus], KOTOpOe 006XKaA0BAAOCH HA OCHOBAHUY MOIIEH-
HUYeCTBa ¥, B YaCTHOCTH, TOTO, YTO CBHAETEAb OBIA IIOXUINEH U IPUHYKAEH K Aade
AOXKHBIX [IOKA3aHUI. BEICOKMIT CyA IIOCTAaHOBHA, YTO, "eCAU apOUTPasKHOE pelleHue
COAEPKAAO TIOAOXKEHMS, [IPOTHB KOTOPBIX MOTAM OBITH BBIABHHYTHI BO3Pa’KEHMS,
OBIAO OBl AOCYpAHBIM, €CAU TAK)Ke HECOCTOSITEABHOM ObIAa GBI M OCTaAbHAsI YacTh
"1163, Takoe IIOCTAHOBACHHUE TEM CAMBIM II03BOASIAO TIPUBE-
CTH B WCIIOAHEHHE apOUTpaXKHOe pelIeHHe B 9acTH, KACAIOLIENCs BO3MEIjeHHs

APOUTPAKHOIO PeLIeHUs

HpeABapI/ITeAbHOﬁ OITAAThI HEMMOCTABA€HHBIX TOBAPOB, Ha KOTOPYIO, 10 €r0 MHEHHUIO,
He MOBAMSAO ObI 06’KaAOBaHME HAa OCHOBaHMH HY6AI/I‘1HOI'O IIOPpAAKa.

64. Xorts peiicrsue cratou V (2)(b) Hpro-Mopkckoit KOHBeHIUHM TIPSMO He OTpa-
HUYMBAETCS 9ACTHIO apOUTPAKHOIO pelIeHus], KOTOpask OCIAPHBAETCS HA OCHOBA-
HUE IyOAMYHOTO IOpsiAKa, Beicokmit cyp TOHKOHra cueA Takoe TOAKOBaHHE
YMeCTHBIM M COBMECTHMbIM ¢ moroxenusmu crarbu V (1)(c), npeaycmarpusato-
IMMU BO3MOXKHOCTb OTAGACHHUS YaCTH apOUTPAsKHOTO pelleHus], KOTopas 'KacaeTcs
pa3HOrAAcHsl, He MPEAYCMOTPEHHOIO HMAM HE IIOAIIAAAIOLIETO II0A YCAOBHS apbu-
TPAXKHOTO COTAAIIEHMUS, HAM COAEPXKUT IOCTAHOBAEHMS 110 BOIIPOCAM, BBIXOASIIIMM
3a IpeAeAbl apOUTPASKHOTO COTAALIEHHUS .

1163] ] Agro Industries (P) Ltd. v. Texuna International Ltd., High Court, Hong Kong, 12 August 1992.
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6S. K umcay Apyrux mpumepoB apOHTPaXKHBIX PelIeHHI, YaCTh KOTOPBIX IPOTH-
BOpeYHAa IyOANIHOMY IOPSIAKY U OblAa OTA€AEHA, a OCTAAbHASL YaCTh PelIeHHI
OblAa IIPU3HAHA M NIPUBEACHA B UCIIOAHEHHE, MOXXHO OTMETUTh, B YACTHOCTH, CAy-
4au, KOrAQ apOUTPaKHOe pelleHHe MPEAUCHIBAAO BBIAATY IIPOLIEHTOB B TaKOM
pasMepe, KOTOPBI IPU3HABAACS IIPOTHBOPEYALINM IIyGAUNIHOMY MOPSAKY. B armx
CAyYasIX CyABI OTACASAU AHOO IJ€AUKOM YacTh apOMTPKHOIO PelIeHHs, KaCAIOIy-
10Cs1 poLeHToB' %, A60 Ty YacTh, TA€ TOBOPHAOCH O IIPOLIEHTHBIX BBINAATAX, KOTO-
pble, 10 MX MHEHHUIO, IPEBbIIAAN YMECTHBIE Pa3Mephl B TOCYAAPCTBE, B KOTOPOM
UCIIPAIINBAAOCH TIPUBEACHUE B UCTIOAHeHHe ',

164Cym. Laminoires-Trefileries-Cablerie de Lens S.A. v. Southwire Co. and Southwire International Corp., District
Court, Northern District of Georgia, United States, 484 F. Supp. 1063 (1980); Oberster Gerichtshof, Austria,
Case 30b221/04b, 26 January 2005, XXX Y.B. Com. ArB. 421 (2005).

115Cwm. Harbottle Co. Ltd. v. Egypt for Foreign Trade Co., Court of Cassation, Egypt, 21 May 1990.



Cratba VI

EcAu mepep KOMIIETEHTHO# BAACTbIO, yKasauHoil B cratbe V (1)(e), 6b1a0
BO30Y>KAEHO XOAATafCTBO 00 OTMEHE WAM IPHOCTAHOBACHUHM HCIIOAHEHUSI
apOUTPaKHOIO pelLIeHHs], TO Ta BAACTb, K KOTOPOI OOPATUAKCDH € IPOChOON
O NPHU3HAHWH U NPUBEACHHH B HCIIOAHEHHE 9TOIO PELICHHs, MOXET, eCAH
HalAeT 11eAecOO6Pa3HbIM, OTAOKUTbH paspelleHHe BOIPOCA O MPHBEACHHU
B MICIIOAHEHHE 3TOTO PelleHHs 1 MOXKET Tak)Ke, [I0 XOAATANCTBY TOM CTOPOHBI,
KOTOpasl MPOCUT O TPUBEACHUH B HCIIOAHEHHE ITOTO pemleHHs, 00s3aTh
APYI'YIO CTOPOHY IIPEACTAaBUTb HapAexkallee obecredeHue.

MoproroButenbHbie MaTepuabl

ITodzomosumenvrvie mamepuarvt o cTatbe VI, mpunsToit B 1958 ropy, copepskarcs
B CAGAYIOIIMX AOKYMEHTaX:

o IlompaBku K IPOEKTy KOHBEHIHH, IIPEACTABACHHbIE IPABUTEAbCTBEHHBIMU
aeaeragusamu: E/CONF.26/L.34; E/CONF.26/L.16; E/CONE.26/L.44.

o Summary Records of the 11th, 12th, 13th, 14th and 17th meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
ke oryerst 06 11, 12, 13, 14 u 17-m 3acepannsax Kondepennuu Opranusa-
nun O6beAnHeHHbIX Halumil 10 MeXXAyHAPOAHOMY TOPTOBOMY apOUTpay):
E/CONEF.26/SR.11; E/CONF.26/SR.12; E/CONF.26/SR.13;
E/CONE.26/SR.14; E/CONE.26/SR.17.

(Aoxymentsr umerorcs B MuTeprete no appecy: http://www.uncitral.org.)

(ITodzomosumenvtivie mamepuarsl, TIpeljeAeHTHOe MpaBo u 6Gubanorpaduyeckue
CCBIAKHU cM. Takxke B VHTepHeTe no appecy: http://newyorkconvention1958.org)
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BBeaeHue

1. B crarpe VI KoHBeHIMH paccMaTpuBaeTCs CHUTYalusl, KOTAQ OAHA CTOPOHA
AOOMBaeTCSI OTMeHbI apOUTPAKHOIO PELIeHs B CTPaHe, TA€ OHO OBIAO BBIHECEHO,
a Apyrasi CTOpOHa AOOMBAETCSI IIPHBEAEHMUS €r0 B MCIIOAHEHHEe B APYTOIl CTpaHe.

2. B aTOM KOHTEKCTe IMapaAAeAbHbBIX IIPOM3BOACTB CTaThs VI obecreynBaeT KOM-
IIPOMHCC MEXKAY AByMSI OAMHAKOBO 3aKOHHBIMH MHTEpEeCaMH, 3aKAIOYAIOIUMUCS B
COAEFICTBHU HUCIIOAHHMMOCTH HMHOCTPAHHBIX apOUTPKHBIX PEeLIeHUI U COXPaHEHHU
CyAeOHOrO Hap30pa Hap apOUTPKHBIMU PELICHUSIMU IIOCPEACTBOM IIPEAOCTaBAE-
HUS CYAAM AOTOBAPHBAIOLIUXCSL TOCYAQPCTB BO3MOXKHOCTH IO COOCTBEHHOMY
YCMOTPEHHUIO PELIaTh BOIPOC O LEAECOOOPAZHOCTH OTCPOYKH HCIIOAHHTEABHOIO
npousBoacTBa''®.

3. Crarps VI He 6blaa BKAIOYeHA B mepBble npoekTsl KoHBeHImH, 1 3aTparusa-
eMble B Hell BOIIPOCHI BIlepBble paccMarpuBasuch Ha Kordepenrmu Opranusanuu
O6mpepnnennsx Hanuil 1o MeXXAYHApOAHOMY TOPTOBOMY apOHUTPaKy, CO3BAaHHOM
¢ neabio moprorosku u npunstus Konsennun. Koraa paspaborynku Koxsenunu
3aHHMAAVCh 9THMH BOIIPOCAMH, OHH CTPEMHAUCH OOECIIeYUTD, YTOObI CTOPOHA,
JKEAQIOIasi He AOIYCTHUTh [IPUBEACHUS B MCIIOAHEHHE apOHTPAKHOIO peIleHus],
He Moraa oboirn KoHBeHIHMIO IyTeM HPOCTOro BO3OYXAEHUS MPOLIEAYP IIO
OTMeHe AU IPHOCTAHOBACHHUIO MCIIOAHEHIUS APOUTPAXKHOTO PeIleHs IIPH OAHO-
BPeMEHHOM OTPAHMYEHUH BEPOSATHOCTH TOTO, YTO BIIOCAGACTBUU HMCIIOAHEHHOE
pelieHre OyAeT OTMEHEHO B CTpaHe, TA€ OHO OBIAO BBIHECEHO.

4. Tlpepacepareab Pabouest rpymmsr NO 3, KoTOpasi 3aHMMAAACh TIOATOTOBKOJ TeK-
cra crateu VI, r-u ae Cupoy Aaa caepyromue noscHenus: "Pabouas rpymma pexo-
MEHAOBAAA NIPHHATDH 3Ty CTATBIO, C TeM YTOObI OPraH, MPHBOASAIINI apOUTPAKHOE
pellleHHe B UCIIOAHEHHE, MMEA BO3MOXXHOCTb OTAOXHTD CBOE pelleHHe, eCAH OH
YAOCTOBEPHACS B TOM, YTO XOAATANCTBO 00 OTMeHe apOMTPaXKHOTO PelIeHHs HAM
[IPHOCTAaHOBACHUH €TO0 MCIIOAHEHHS OBIAO0 000CHOBAHHO BO30Y>KACHO B CTPAHE, TAE
OHO OBIAO BBIHECEHO. B TO 5ke BpeMsi AASI TIPeAYTIPEXXACHHUS 3A0YTIOTPeOACHHUIT ITHM
HIOAOKeHHEeM IIPOUTPaBIIeHl CTOPOHOMH, KOTOPasi, BOSMOXHO, BO3OYAHAA IIPOM3BOA-
CTBO 00 OTMeHe 0e3 AOCTaTOYHBIX Ha TO OCHOBAaHMI HCKAIOYMTEABHO B IIEASX
OTCPOYKHU HAHM HEAOIYIIeHHs IPHBEACHHS B UCIIOAHEHHE apOUTPAXXHOTO pelleHus,
HCIIOAHSIIOIIMI OPTaH AOA’KEH B TAKOM CAydYae UMeTh IPABO AUOO He3aMeAAUTEABHO
IPUBECTHU B UCIIOAHEHHe APOUTPAXKHOE pelleHne, AUOO OTAOKHTD €0 HCIIOAHEHHe

1166Cy, FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION 981 (E. Gaillard,
J. Savage eds., 1996); Nicola C. Port, Jessica R. Simonoff et al., Article VI, B: RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, 416
(H. Kronke, P. Nacimiento et al. eds., 2010). Cm. taxxe Continental Transfer Technique Ltd. v. Federal Government
of Nigeria, High Court of Justice, England and Wales, 30 March 2010, [2010] EWHC 780 (Comm); IPCO v.
Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726 (Comm).
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TOADBKO ITpH YCAOBHH, YTO CTOPOHA, BO3pa’Kalolllasl IIPOTHB IIPUBEACHH B MCIIOAHE-

HUe, IPEACTABUT HapAexamee obecredenne” .

S.  Crarpio VI MOXXHO CYMTATh Ba)XHBIM IIIATOM BIIEPeA IO cpaBHeHUIO ¢ JKeHes-
cKoil koHBeHIuel 1927 ropa, B COOTBETCTBHM C KOTOPOM MHOCTPAHHBIN CYA 6b1A
00513aH OTKa3aTb B PHBEACHUH B UCIOAHEHHE apOUTPAKHOIO PelLIeHHs Ha OCHO-
BAHUH TOABKO XOAQTafCTBA 06 OTMeHe 3TOro apOUTPKHOIO pelleHUs B CTPaHe, B
KOTOPO# OHO 6BIAO BoIHeceHO %, B oTamume oT aroro, ctaThs VI Bcero Aumb pas-
pellaeT HaIlMOHAABHBIM CYyAQM OTAOXKUTD CBOE pellleHHe O IPUBEACHUHU B UCIIOAHE-
HHe apOUTPKHOTO PELIeHHUS], €CAM OHH COYTYT 9TO "ueAec006pa3HmM”“69. Takoit

e TpPHHLWI, 1O CyIecTBY, peAycMOTpeH B crarbe 36 (2) TumoBoro sakoHa
1170

IOHCHTPAA 0 MeXAyHapOAHOM TOpProBoM apburpaxe''”.

6. Xors Ha crareio VI wacto cchiaarorcs Hapsiay co crarbeit V (1)(e), koropas
[IPEAYCMATPUBAET, UTO CYA MOXKET OTKA3aTh B IPU3HAHUI HAW [IPUBEACHUH B HCIIOA-
HeHYe apOUTPAXHOTO pelleHNs, eCAM OHO "ellle He CTAAO OKOHYATEABHBIM AASL CTO-
POH HAM OBIAO OTMEHEHO HAM IPHOCTAHOBAGHO HCIIOAHEHHEM KOMIIeTeHTHOM
BAaCTbIO cTpanbl'''’!, oHa KacaeTcs Apyroi curyanuu. ITocpeAcTBOM OTCPOYKU
HCIIOAHUTEABHOTO TIPOM3BOACTBA CYABI CTPEMSTCSI COXPAHUTD CTATYC-KBO, AASI TOTO
9TOOBI XOAATANCTBO 00 OTMEHE UAHU IPUOCTAHOBACHHH HCIIOAHEHIS apOUTPasKHOTO
peLIeHNsT MOXXHO OBIAO BO3OYAUTDH B CTpaHe, rae OHO OblAO BbiHeceHO''’”. B artoM
cMbicae craThio VI MOXXHO paccMaTpuBarh Kak "sormdroe caeactsue” crarbu V (1)(e)
U KaK 3aKpbITHe "BPEeMEHHOTO paspbiBa’, KOTOPBIH CYILIECTBYeT, KOrAa BOIIPOC 00

167 Todz20mosumervtvie mamepuaavi, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONFE.26/SR.17, p. 4.

168Cy, crarpio 1 XKenesckoit konsenmuu 1927 roaa: "AAS MOAYYEHUS TAKOTO TIPU3HAHMS MAU MPUBEACHHS B
HCIIOAHeHHUe GYAT, AdAee, HeOGXOAMMO, YTO6bI: |[...] d) pelleHre CTAAO OKOHYATEABHBIM B CTPaHe, B KOTOPOI OHO
6BIAO BHIHECEHO, B TOM CMBICAE, YTO OHO He GYAET CUMTATHCS TAKOBBIM, ECAU OHO MOXET OBITh IIPEAMETOM OppO-
sition, appel nan pourvoi en cassation (B cTpaHax, rae Takue MpOLjecCyaAbHbIe POPMbI CYIECTBYIOT) UAU €CAH
6yAET AOKA3aHO, 4TO BOIPOC O AEFCTBHTEABHOCTH DEIICHHs SIBASETCS HPEAMETOM CyAeGHOTO pasbHpaTeAbCTBa;
[...]" Cm. Takxe PHILIPPE FOUCHARD, UARBITRAGE COMMERCIAL INTERNATIONAL 535 (1965); ALBERT JAN
VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTER-
PRETATION 353 (1981).

16 OkpysxHoit cys okpyra KoayM61s A2 caepyIomee OTpeaeAeHHe IOHATHIO "OTAOKHTD' 10 CMBICAY CTaThH VI
KowBeH1uu: "MPHOCTAHOBUTD MAM TIPEKPATUTh 6e3 yiepba Aast ubux-an60 npas’. Cum. Telcordia Technologies, Inc.
v. Telkom SA, Limited, District Court, District of Columbia, United States of America, 9 April 2004, 02-1990. Cm.
taxke CPConstruction Pioneers Baugesellschaft Anstalt v. The Government of the Republic Ghana, Ministry of Roads
and Transport, District Court, District of Columbia, United States of America, 12 August 2008, 1:04-01564
(LFO); Continental Transfert Technique Lmt. v. Federal Government of Nigeria et al, District Court, District of
Columbia, United States of America, 23 March 2010, 08-2026 (PLF).

170Crarbst 36 (2) Tunosoro sakona OHCUTPAA o MexAyHapoaHOM ToprosoM ap6urpaxe raacut: "Ecaun B
Cyae, yKasaHHOM B nopmyHkre (a)(V) myHkTa 1 HacToseil cTaTbH, 3asBACHO XOAATANCTBO 06 OTMeHe HAM IpH-
OCTaHOBACHUH UCTIOAHEHHUS apOUTPAKHOTO PEIleHHs], CyA, B KOTOPOM HCIIPALIMBAETCs IPU3HAHIE HAU [IPUBEACHHE
B HCIIOAHEHHE, MOXET, ECAH COYTET 3TO HAAAESKALIUM, OTAOXKHTD BBIHECEHHE CBOETO PEMICHHS U MOXKET TAKKe, [0
XOAATAfCTBY TON CTOPOHBI, KOTOPAsi IPOCUT O NMPU3HAHMH MAM [PHBEACHHH B HCIIOAHEHHE apOUTPAKHOIO pelle-
Hust, 06513aTh APYT'YIO CTOPOHY IPEACTABHTb HapAexamtee obecreuerue’.

171BoAee TOAPOGHDIiT aHAAMS M. TAABY PyKOBOACTBa, mocBsmenHyio ctatbe V (1) (e).

Y72ESCO Corp v. Bradken Resources Pty Ltd, Federal Court, Australia, 9 August 2011, NSD 876 of 2011.
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OTMeHe apOUTPAKHOIO pelleHUs HAXOAMTCS HA PACCMOTPEHHH KOMIIETEHTHOTO
oprana''”.

7. CrenmaAucTaM-IPakTHKAM IIOTPeOOBAAOCH OIpPeACAEHHOE BpeMs, AAS TOTO
4TO6Bl BOCIIOAB30BATHCSI BO3MOXKHOCTSMH, IIPEAOCTaBAsieMbIMH cTaTbeilt VI''7,
B Hacrosmee BpeMs cyabl BO BceM MHUpe IIPUMEHSIOT 3TO IIOAOXKEHHE AASL COAEH-
CTBHSL AOCTIDKEHHIO IleAell KOHBeHIMH 1yTeM 00AerdeHus IPU3HAHKS U IPUBEAE-
HUS B UCIIOAHEHHe apOHTPKHBIX PelIeHHUIL.

AHanus3
A. 06wwue npuHLMNbI

a. TpebosaHue o mom, ymobsl xo0amaticmeo 06 ommeHe
UAU NPUOCMAHOBACHUU UCNONHEHUS apbUmMpaX}Ho20 peleHus
Haxo0Uus0Ch Ha paccMompeHuu

8. Crarps VI KOHBeHIIHI COAEPXKUT TPeOGOBAHUE O TOM, YTOOBI IepeA KOMIIETEHT-
HBIM OPTaHOM "OBIAO BO30YXKAEHO" XOAQTANCTBO 06 OTMEHE UAU IIPHOCTAaHOBACHUN
HCIIOAHEHMSI apOUTPAKHOIO pelleHns. B OTCYTCTBHE TakOro XOAATaiCTBa CYABL
AOAKHBI OTKa3bIBaTh B OTCPOUKE pelleHNUs O IPHBEACHNH B UCIIOAHEHHE apOUTpax-
HOTO pelleHHs.

9. HecKOABKO CYAOB PACCMATPUBAAH BOIIPOC O TOM, CAEAYET AU OTAOXKHTD HUCIIOA-
HUTEABHOE [POU3BOACTBO B COOTBETCTBUM CO CTaTbeil VI B Tex CAydasx, KOIAQ He
OBIAO YCTAHOBAEHO, YTO HAXOASIIEeCs Ha PACCMOTPEHUU XOAATANCTBO IIPEACTAB-
AsieT cOOOM MOMBITKY OTMEHUTh HAM IIPHOCTAHOBUTD UCIIOAHEHHE apOUTPasKHOIO
pemenns. Hanpumep, B Coepnnennpix IllTaTax OKpy>XHOM CyA 3aIapHOrO OKpyra
BammHITOHa B X0A€ BTOPOrO 9Tama apOUTPasKHOIO pa3bupaTeAbCTBA IIOCTAHOBUA,
9TO MCK O BO3MEIIEHHH yllep6a He paBHO3HAYEH XOAATANCTBY 06 OTMEHe HAU IpU-
OCTaHOBACHHHU AEHCTBUS ApOUTPAXKHOTO PeLIeH s IO CMBICAY cTatbu VIS, B pApy-
rom Aeae AneaasiuonHsii cyp Coepnnennsix IllTatoB AMepUKU TpeTbero OKpyra
OTKAOHHA IIPOChOY 00 OTCpOUKe Ha TOM OCHOBAHHH, YTO BO3OYXKAEHHBII B TOM JKe
TPETENCKOM CyAe MCK O BO3MEIeHNH BPEeAQ, KOTOPDII ObIA IIPUYMHEH ITOCAE BbIHe-

173 Christoph Liebscher, Article VI, B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 438, 439 (R. Wolff ed., 2012); Michael H.
Strub, Resisting Enforcement of Foreign Arbitral Awards Under Article V (1)(e) and Article VI of the New York Con-
vention: A Proposal for Effective Guidelines, 68 Tex. L. Rev. 1031, 1047 (1989-1990).

"74Cwm. Pieter Sanders, A Twenty Years’ Review of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, 13 INT'L Law 269, 273 (1979).

"75Korea Wheel Corporation v. JCA Corporation, District Court, Western District of Washington at Seattle,
United States of America, 16 December 2005, C05-1590C.
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CeHIsI IEPBOro apOUTPAXKHOTO pelIeHHs], He PaBHO3HAYEH XOAATAICTBY 00 OTMeHe
HAY TPHOCTAHOBACHHUIO HUCHOAHeHus aToro pemenus''’’. Eme B opHOM Aeae Bep-
xoBHbIi cyp HoBoro IOsxHOro Yaabca 0TKa3aAcs IPHHSTH pellleHne 00 OTCPOUKe B
CHTYaL[i{, KOTAQ OTBETUYHKY He YAAAOCh AOKA3aTh, YTO XOAATACTBO, BO3OYXAEHHOE
nepep KoMreTeHTHbIM opranom B IIIBenuu, KacaeTcsi OTMEHBI HAM IIPUOCTAHOBAE-
HUS MCIIOAHEHMs apburpaxkHoro peurenus''”’.

10.  Cyapl MOTyT Takke 0653aTh CTOPOHY, BO3PAXKAOIYIO IIPOTHB IIPUBEACHHUS B
HCIIOAHEHHe apOUTPAKHOTO PelIeHHs], AOKA3aTh, YTO XOAATAFICTBO 00 OTMEHe HAM
HPUOCTAHOBACHHH HCIIOAHEHHS apOUTPaXKHOIO pelleHHUs BCe ellle HAXOAUTCS Ha
pacemoTpennn. Ecan 9T0 X0AaTaficTBO GBIAO yiKe OCTABAEHO 6e3 YAOBAETBOPEHHS,
TO CyAbI OTKaXYTCsI OTKAAADIBATDH pemeHI/Ie (6] HPI/IBeAeHI/IH B HCIIOAHCHHE ap6H—
78, Hampumep, OAMH U3 (PaHIy3CKMX CYAOB OTKa3aA B
OTCpPOYKe Ha TOM OCHOBAaHHH, 4TO, AAXKe HECMOTPSI Ha Bo3byxAeHue B Mraauu cro-
POHO¥, AOOUBABIIENCS] OTCPOYKU IIPOUBOACTBA O PHOCTAHOBACHHU MCIIOAHEHHS

ap6nTpa>1<Horo penieHns, 3T0 IIPOU3BOACTBO 656100 IIpeKpanieHo AHeAAﬂI_II/IOHHbIM
1179

TPa’XHOro pemeHud

cyaom Puma

b. Xodamaticmso 06 ommeHe unu NPUOCMAHOBAGHUU UCNOJHEHUS
apbumpaxHo2o peuieHus 00/KHO BO3OYKOambCs
8 "KomnemeHmHom opzaHe"

11. Crarps VI KoHBeHIjUHM IIpeAyCMATPUBAET, YTO CYABL MOI'YT OTAOKHUTD pelle-
HUe O NPUBEACHWH B HCIIOAHEHHE apOUTPaKHOIO PELIeHHUs], eCAM XOAATANCTBO O
€ro OTMEHEe UAM IIPHOCTAHOBAECHHH €r0 HCIOAHEHHs ObIAO BO3OYKAEHO B "KOMITe-
TEHTHOM oprase”. AASI yCTAHOBAEHIS TOTO, OBIAO AY COOAIOAEHO 9TO IPEABAPHTEAD-
HOE YCAOBHE, CYABI YYHMTHIBAIOT HOpMbI, u3AoxeHHbie B crathe V (1)(e)
Konsennuu''®.

12.  Kak mopuepkuBaeTcsi B rAaBe PyKOBOACTBA, IIOCBAIEHHON cTaTrbe V (1)(e),
CTpaHa, COTAACHO 3aKOHOAATEABCTBY KOTOPOI BBIHOCHTCS apOUTPaXKHOE pelleHMe,
9acTO SIBASETCSL TOHM >Xe CTPAHOH, B KOTOPOH 9TO apOUTpaKHOe pelleHHe

1176Stephen and Mary Birch Foundation, Inc. v. Admart AG, Heller Werkstatt GesmbH and others, Court of Appeals,
Third Circuit, United States of America, 8 August 2006, 04-4014.

"7"Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, S005S of 1999.

11788, A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of Orléans, France,
S October 2000; Debt Collection and Bankruptcy Chamber of the Court of Appeal of the Republic and Canton
of Ticino, Switzerland, 9 December 2010, 14.2010.98.

11798, A. Recam Sonofadex v. S.N.C. Cantieri Rizzardi de Gianfranco Rizzardi, Court of Appeal of Orléans, France,
S October 2000.

180Cyr., uanpumep, Four Seasons Hotels and Resorts, BV, et al. v. Consorcio Barr, S.A., District Court, Southern
District of Florida, Miami Division, United States of America, 4 June 2003, 02-23249; Belize Social Development
Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit, United States of America, 13 January 2012, 10-7167;
The Commercial Company for Investment v. Bell Rover Shipping Limited, Court of Appeal of Cairo, Egypt, 19 March
1997, 68/113.
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BBIHOCHTCSI, ¥ [IO9TOMY Ha IIPAKTHKE CYABI, KaK IIPABUAO, CCBIAAAKCH HA CTPaHYy, B
KOTOPO¥ 6BIAO IPOBEACHO apbUTpakHOe pasbupareabcTBo' s,

13.  Ecau cyA He YAOCTOBEpPHTCS B TOM, YTO XOAATANCTBO BO30Y>KAEHO B KOMIIe-
TeHTHOM opraHe 1o cMbicay crareit V (1)(e) u VI, To nmpocs6a oTaoxuts paséupa-
TeAbCTBO OyAeT oTKAOHeHa. Hanpumep, AmeAasunoHHbIT cyps Arokcembypra
ocTaBHA 6e3 YAOBAETBOpeHHsI IPOChOy 06 OTCPOUKe, OTMETHB, YTO BOIPOC 06
OTMeHe apOUTPAKHOIO PELIeHNs He HAXOAUACS Ha pacCMOTpeHuu B Beabruy, . e.
B 'Cyae CTpaHBI BBIHECEHMs' 9TOr0 apbuTpaxkHoro peurenms''®
06pa3oM, Cya [epBON MHCTAaHLMH POTTepaaMa OTKAOHHA IPOChOY 06 OTCpOuKe,

. AHaAOTMYHBIM

06YCAOBACHHYIO XOAQTAMCTBOM 06 OTMeHe, HAXOASLIMMCS HA PACCMOTPEHNH B OeAb-
TUICKUX CYAAX, HA TOM OCHOBAHMY, YTO 3aCAyIUMBAHHE XOAATANCTBA 06 OTMeHe
apOUTPAXKHOTO PelIeHys], BbIHECEHHOTO B M3panae, HAXOAUTCS B MCKAIOYMTEABHOM
KOMIIeTeHIH u3pauabckux cypaoB''®. B Coeaunennsix IltaTax AmeAASIIMOHHBIN
cya oxpyra KoayMOus MocTaHOBHA, YTO eCAU apOUTPaXKHOE Pa3OHpaTeAbCTBO IIPO-
BOAMAOCH B AOHAOHE B COOTBETCTBUH C aPOUTPAKHBIM 3aKOHOAATEABCTBOM AHIAMH,
TO "KOMIIETEHTHBIM OPIaHOM, OOAAAAIOMMM [IEPBUYHOM IOPUCAMKIMEN B OTHOLIe-
HUHM OKOHYATEABHOTO apOUTPAXKHOIO pelneHus’, sIBASIOTCS CYAbl AHTAMHA U 9TO B
OTCYTCTBHE Pa3bUpPATEABCTBA B 9TUX CYAAX B OTHOLIEHWM OTMEHBI UAU IIPUOCTA-
HOBA€HUSI MCIIOAHEHHsI apOUTPAKHOIO pelleHHs] B OTCPOUKE AOAXKHO OBITH OTKa-
3aHO''*". B aTOM AeAe CyA HAIIOMHHUA O TOM, YTO IPUBEACHUE B UCIIOAHEHKE MOXET
OBITH OTAOXKEHO, "TOABKO €CAH |...] XOAATANCTBO 06 OTMEHe UAM MPUOCTAHOBACHHH
UCIIOAHEHHUsI apOUTPAKHOIO pelleHHs OBIAO BO3OY)KAGHO B KOMIIETEHTHOM
opraue"!'®,

14. B cooTBeTCTBUU C IPHHIUIIOM, COTAACHO KOTOPOMY OpeMsi AOKa3bIBaHUSI IIPHU-
MEHHMOCTH OAHOTO MAML HECKOABKHX BO3pakeHHIl coraacHo KoHBeHImu Aexxur Ha
CTOpOHE, BO3PAXKAIOLIel IPOTHB IPUBEAECHIS B UCIIOAHEHHE apOUTPAKHOIO pelle-
Hust' %, 6peMsi AOKa3bIBAaHHS TOTO, YTO OPraH, B KOTOPOM BO36YXKAEHO XOAATANCTBO,
KOMIIETEHTEH 3aCAYIIMBATD 9TO XOAATAMCTBO, AEKUT Ha CTOPOHE, AOOMBAOLIENCS
orcpouky. Ha aTom ocHoBanmu Bepxosupii cyp Hosoro IOxmoro Yaanca B peae
Hallen v. Angledal 0TKa3aACSI OTAOKUTD CBO€ PelleHUe O IPHBEACHHH B HCIIOAHEHHE,

1815 0xee IOAPOGHDIiT aHAAS TIPELIEASHTHOTO MPaBa cM. rAaBy PyKkoBoAcTBa, mocssmennyto cratbe V (1)(e).

182Kersa Holding Company Luxembourg v. Infancourtage, Famajuk Investment and Isny, Superior Court of Justice,
Luxembourg, 24 November 1993. Cm. taxxe The Commercial Company for Investment v. Bell Rover Shipping
Limited, Court of Appeal of Cairo, Egypt, 19 March 1997.

183 saac Glecer v. Moses Israel Glecer and Estera Glecer-Nottman, President of the District Court of Rotterdam,
Netherlands, 24 November 1994, XXI Y.B. Com. ARB. 635 (1996).

184Belize Social Development Ltd. v. Government of Belize, Court of Appeals, D.C. Circuit, United States of
America, 13 January 2012, 10-7167.

183 Thid,

1186Cy, manpumep, Encyclopaedia Universalis, S.A. v. Encyclopaedia Britannica, Inc., Court of Appeals, Second
Circuit, United States of America, 31 March 2005, 403 F.3d 8S. Cm. Tawke Thai-Lao Lignite Co. Ltd. et al. v.
Government of the Lao People’s Democratic Republic, District Court, Southern District of New York, United States
of America, 3 August 2011, 10 Civ. 5256 (KMW); Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals,
Second Circuit, United States of America, 2 September 1998, 97-7224.
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IIOCKOADBKY OH "He CUYE€A, YTO OTBETUYHUKHU AOKA3aAH, YTO HeO6XOAI/IMOE XOAaTafICTBO

6b1A0 BO36YXACHO B KOMIeTeHTHOM oprade B [IIBermu"''Y,

c. [JomkHa nu cmopoHa npocums 06 0mMcpoyKe u/unu BbiHeCeHUU
nocmaHosieHus 06 obecne4yeHuu

1S. B coorBercrBuu co crarbeit VI KoHBeHIMM BAACTB, K KOTOPOI OOPATHAKCH C
IpOCbOOM O MPH3HAHUM U NIPUBEACHHU B HCIOAHEHHE apOUTPaKHOTO pelLleHNs,
MOJKeT, IO XOAQTalCTBY TOM CTOPOHbI, KOTOPAsi IIPOCUT O IPUBEACHUH B UCIIOAHE-
Hie", 0053aTh CTOPOHY, BO3PKAOLIYIO IIPOTHB [IPUBEACHIUS B UCIIOAHEHNUE, IIPEA-
CTaBUTh HapAexamee obOecnevenue. Qopmyanposka crarsu VI mosBoasier cypam
BBIHOCHUTb [TOCTAaHOBAEHHE 00 0OeCIIeYeHHH TOABKO B TOM CAydYae, €CAM 00 9TOM
IPOCUT CTOPOHA, AOOMBAIOIASICSI IPUBEACHIS B HCIIOAHEHUE.

16. B aeae Spier oxpysxuoit cya IOsxuoro okpyra Hoio-Hopka B CoepnHeHHbBIX
Ilrarax BrepBble OTMETHA, YTO €My He CAeAyeT BBIHOCHTb IIOCTAHOBAEHIUE O IIPeA-
cTaBAeHMH ObecriedeHns, TOCKOABKY 'HM OAHA M3 CTOPOH [..] He 3aTparmBasa
BOIpoca 00 obecreyeHnn", HO TeM He MeHee OOPATUACS K OTBETYHKY C IPOCHOOI
060CHOBaTh IPHYHHDI, B CHAYy KOTOPBIX He CA€AyeT TpebOoBaTh BHECEHMs ITOAHOMN
CyMMBI O0OecCIIedeHHUs], ALKe eCAM HHU OAHA M3 CTOPOH He PacCMaTpUBaAd ITOTO
Bompoca''®®, C rex mop cyast B Coepnrennbix I1ITaTax HeH3MEHHO IIPUAEPIKUBAAKCH
MHEHMSI O TOM, YTO [IOCTAHOBAEHME O IIPEACTABACHHH O0eCIIeYeH ST AOAKHO BBIHO-
curbest "o xoparaiictBy uctia'''®. B OAHOM M3 IIOCAGAHHX A€A OKPYXKHOM CYA
3amapHoro oxpyra Muunrana B CoeprHenHbix I1ITaTax mpusHas cBoe IpaBo BBIHO-
CUTh IOCTAaHOBAEGHHE O IIPEACTABACHHMM OOecIledeHMsI B COOTBETCTBHM CO CTa-
Tbeit VI, OAHAKO OTKA3aACS BBIHECTH TaKOe IIOCTAHOBAEHHE, IIOCKOABKY CTOPOHA,
BO3PAXAIONIAsl IPOTHB IPHUBEACHUS B HCIIOAHEHHE apOUTPAKHOIO pelleHus, He

BO30YAHAQ COOTBETCTBYIOLIErO XoAaTaicTaa' ',

"87Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, S00SS of 1999. Cw. Taxske
Four Seasons Hotels and Resorts, BV, et al. v. Consorcio Barr, S.A., District Court, Southern District of Florida,
Miami Division, United States of America, 4 June 2003, 02-23249.

1188Spier v. Calzaturificio Tecnica S.p.A ("Spier I"), District Court, Southern District of New York, United States
of America, 29 June 1987, 663 F. Supp. 871.

1189Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court, Southern
District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. Com. ARB. 956
(1998); Consorcio Rive, S.A. de CV. v. Briggs of Cancun, Inc,, David Briggs Enterprises, Inc., District Court, Eastern
District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV Y.B. Com. ARrs. 1115 (2000).

1199 eonard Higgins v. SPX Corporation, District Court, Western District of Michigan, United States of America,
18 April 2006, 2006 WL 1008677.
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17. Takum 06pasoM, MpU3HAETCsl, 4TO cTaThst VI TpebyeT, 4To6bI CTOpOHA, AOOH-
BAIOIASICS IPUBEACHUS B UCIIOAHEHHE apOUTPasKHOIO pelleHHs, "yTBEPAUTEABHO"
XOAQTANICTBOBAAA O IIpeAcTaBAeHun obecrievenus''?!.

18. Bwmecre ¢ TeM cTarbsi VI He COAEPIKHMT AaHAAOTHYHOTO TPEOOBAHHS AASL CYAOB,
PELIAOIINX OTAOXKHUTD HCIOAHeHHe. CyAbI MOT'YT OTAOXHTD NPHBEACHHE B HCIIOA-
HeHHe apOUTPAKHOIO pelIeHHs 6e3 COOTBETCTBYIOLIETO XOAATANCTBA AKOOI U3
cropon. Hanpumep, AneAAslinOHHBIA CyA AHIAMH U YaAbCa IOCTAHOBHA, UTO, AQXKE
B OTCYTCTBHE IIPOCBOBI AIOOOI U3 CTOPOH 00 OTCpPOUKe, 'CYA MOXET CaMOCTOSI-
TEABHO 3aKAIOYUTD, YTO PACCMOTPEHMe XOAATANCTBA, coraacHo crarbe 103 (S),
[KOTOpast MMeeT IpsMOe IpHMeHeHHe M $OPMYAUPOBKA KOTOPOI OKBMBAACHTHA
opmyanposke crarsu VI], 65140 651 HeHapAEKAILEH TPATOM BpeMEHU CyAd H/HAK
HPOTHUBOPEYUAO ObI IPHHIIUITY MEKAYHAPOAHON BEXKAMBOCTH AU MOTAO GBI CO3AATH

Hpo6AEMy KOAAM3HH 3aKOHOB" %2

. B Coepnnennpix I1ltaTax cyaAbI CYMTAIOT, YTO OHU
00A3AQI0T "HEOTHEMAEMBIM IIPABOM OIIPEAEASTH [cBoii] IepeyeHb Ha3HAYEHHBIX K
CAYIIAHHIO AeA’, He3aBHCHMO oT craTbl VI KoHBeHIMH, U OTKAQABIBATD HCIIOAHH-

TEeABHOE IIPOM3BOACTBO' %,

19. KoMMEHTAaTOpbl TaKXKe OTMEYaAM, 4TO CYABI MOIYT B COOTBETCTBHH CO
crarbeit VI mpuHHMarb sua sponte pelneHus 06 OTCPOYKE HMCIIOAHHTEABHOTO
npousBopcTBa' 't

d. (Boboda ycmompeHus Cy008, KACAIOWASCA OMCPOYKU NPUHAMUS
pelwieHus 0 npusedeHUU B8 UCNOJHeHUe UU BbIHECeHUs
nocmaHossieHUs o0 npedcmasneHuu obecneyeHus

20. B cootBercTBuu co crtarbert VI KoHBeHIMH Cys AOTOBapHBAOIIEroCs rocy-
AapcTBa "MOJXKET, eCAU COYTET LIeAeCOOOPA3HBIM, OTAOXKUTD ' IIPOU3BOACTBO H "MOXKeET
TaKke [..] 06S3aTb APYIyI0 CTOPOHy NPEACTaBHTb HapAexamlee obecrevenmue’.
C yueroM "paspemnreabHoil popMyApoBKU" cTarbu VI''® CyABI MMEIOT HOAHYIO
CBOOOAY YCMOTpEHHsI B OTHOIIEHHH OTCPOYKHM HCIIOAHHTEABHOTO IIPOHM3BOACTBA

191Njicola C. Port, Jessica R. Simonoff et al,, Article VI, B: RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, 434 (H. Kronke,
P. Nacimiento et al. eds., 2010).

192Yykos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.

1193 0riental Republic of Uruguay, et al. v. Chemical Overseas Holdings, Inc. et al., District Court, Southern District
of New York, United States of America, 24 January 2006, 05 Civ. 6154 (WHP); Belize Social Development Ltd. v.
Government of Belize, Court of Appeals, D.C. Circuit, United States of America, 13 January 2012, 10-7167; Korea
Wheel Corporation v. JCA Corporation, District Court, Western District of Washington at Seattle, United States of
America, 16 December 2005, C05-1590C.

1194Cpm., nanpumep, Christoph Liebscher, Article VI, B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 438, 440 (R. Wolff ed,,
2012); Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings under Article VI of the New York
Convention, 1 AsIAN INT’L ARB. J. 69, 79 (2005).

Y95Cm. Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States of America,
2 September 1998, 97-7224.
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VAW BHIHECEHHS IOCTAHOBACHHS B OTHOIIEHHH [PEACTABACHHS 00eCIIedeH s, OTBET-
ankoM. Kak ormerna Bepxosubit cys ToHKOHTa, nCIOAb3OBaHMe TepMUHA "MOXKeT"
O3HAYaeT, 4YTO XOAATANCTBO 06 OTCPOYKE SBASETCS BOIPOCOM CBOGOABI
ycmorpenms' .

21. Tort ¢akt, uro cyaam 6b1Aa IIPEAOCTABACHA ITOAHAS cBoboAa YCMOTpEeHHUs
B OTHOIIGHHM peIIeHUs] ITHUX BOIPOCOB, IIMPOKO HPU3HAETCS BO BCEM MHpE.
Ipeacepareab cyaa mepBoil nHcTaHuuy Iaproka mpusHaa B peae Saint-Gobain, 410
crarbsi VI KoHBeHIIUH MPeAOCTaBASIET CYAbE, BeAyllleMy HCIIOAHHTEAbHOE IIPOU3-
BOACTBO, 110 COOCTBEHHOMY YCMOTPEHHIO PELIUTH BOIPOC O TOM, CAEAYET AM OTAO-
SKUTb UCIIOAHUTEABHOE TIPOM3BOACTBO B TEX CAYYAsIX, KOTAA XOAATANCTBO 06 OTMeHe
HAU TIPUOCTAHOBAEHHH HCIIOAHEHMS apOUTPAXHOIO pelIeHHUs OBIAO BO3OYXKAEHO
IepeA KOMIIETEHTHBIM OPTaHOM B CTpaHe, B KOTOPOM 9TO apOUTPaKHOE pelleHne
OBIAO BbIHECEHO. AHAAOTHYHbIE [IOCTAHOBAEHMS OBIAM BBIHECEHBI BO MHOTHX CTpa-
Hax, Bkatouast Kanaay, Mtaamo, 'epmanuto, [ITBenjuro u Coepnnennsie IItarer Ame-
puxu''”’. ABcTpaAuiickue Cyabl COUAH, UTO cTaThs 8 (8) 3aKkoHA 0 MEKAYHAPOAHOM
apburpake 1974 ropa (koTopas BBoAUT B AeficTBue crarbio VI Konsenuuu), npe-
AOCTaBASIET UM "IIHPOKYI0 CBOOOAY ycMOTpeHus!" HAU "00IIyIo cBOGOAY ycMOTpe-
HUA' B OTHOIIEHHHM OTCPOYKH HCIIOAHUTEABHOTO IPOU3BOACTBA, €CAH OHHU
YAOCTOBEPSITCSL B TOM, YTO XOAATAFICTBO 00 OTMeHe MAH IPUOCTAHOBACHHU HCIIOA-
HeHHS apOUTPKHOTO peleHust ObIA0 BO3OYKAEHO IIepeA KOMIIETEHTHBIM OPraHOM
B CTpaHe, B KOTOPOH MAM B COOTBETCTBHH C 3aKOHOM KOTOPOH 3TO apOUTpakHOe

1198 AHaAOrndHBIM 0Opa3oM, AHIAUICKHE CYABI CYUTAIOT,

1199

pelueHue GBIAO BbIHECEHO

9TO OHM HMEIOT '"HIUpOKyI' cBoGoAy ycMmorpenus''® coraacHo crarse VI u uro

"HMYTO UX He OrPAHMYMBAET NPH PACCMOTPEHMH BONPOCA 06 OCYyIeCTBACHHH
[cBoeit] cBOGOABI ycMOTpenus" 2.

198 ebei Import & Export Corp v. Polytek Engineering Co. Ltd., High Court, Supreme Court of Hong Kong,
Hong Kong, 1 November 1996, [1996] 3 HKC 725.

1197powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003, 2003 BCSC 1096;
Nuovo Pignone SpA v. Schlumberger S.A., Court of Appeal of Florence, Italy, 17 May 2005, XXXII Y.B. Com. ARB.
403 (2007); Oberlandesgericht [OLG] Schleswig, Germany, 16 June 2008, 16 Sch 02/07; AB Gétaverken v.
General National Maritime Transport Company (GMTC), Libya and others, Supreme Court, Sweden, 13 August
1979, VI Y.B. Com. ARB. 237 (1981); Korea Wheel Corporation v. JCA Corporation, District Court, Western District
of Washington at Seattle, United States of America, 16 December 2005, C05-1590C; China National Chartering
Corp. et al. v. Pactrans Air & Sea Inc., District Court, Southern District of New York, United States of America,
13 November 2009, 06 Civ. 13107 (LAK); DRC Inc. v. Republic of Honduras, District Court, District of Columbia,
United States of America, 28 March 2011, 10-0003 (PLF).

Y98ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, [2011] FCA 90S; Hallen
v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, S0055 of 1999.

199IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm). Cm. tawxe Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and
Wales, 27 July 2011, [2011] EWHC 1957 (Comm).

1200Continental Transfer Technique Ltd. v. Federal Government of Nigeria, High Court of Justice, England and
Wales, 30 March 2010, [2010] EWHC 780 (Comm). B Coepnnennbix IIItatax crarbs VI Takxke TpakTyeTcs Kak
HpeAOCTaBAsIoIast "HEOTPAHMYEHHYI0 CBOGOAY yCMOTpeHUs' B OTHOLIEHHH OTCPOYKU AO MOAYYEHHUS Pe3yAbTaToB
paccMoTpeHHs XoparaiictBa 06 ormeHe: cm. Ukrvneshprom State Foreign Economic Enterprise v. Tradeway, Inc.,
District Court, Southern District of New York, United States of America, 11 March 1996, 95 Civ. 10279, XXII
Y.B. Com. Ars. 958 (1997).
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22. CBoboAa ycMOTpeHHUsI CYAOB PACIPOCTPAHSETCS. HE TOABKO HA pelleHue 06
OTCpOYKe HCIIOAHHTEABHOTO IPOM3BOACTBA, HO U HA pelleHHe BOIPOCA O ILjeAe-
COOOPa3HOCTH IIPEACTaBACHUs oOOecledeHns. OTBETYMKOM M CyMMe TaKoIo
obecrevenns .

23. Beaymme KOMMEHTaTOpBI COTAACHBI C TeM, YTO C yY€TOM PaspelIMTEAbHOM
popmyauposku crarsu VI u nodeomosumervtvix mamepuarog'>®
HpHOCTaHOBAeHI/IH HUCIIOAHUTECABHOI'O HpOH?,BOACTBa I/I/I/IAI/I HpeACTaBAeHI/II/I 066'
CIIeYeHMs PACIIPOCTPAHSIETCSI cBOHOAA yeMOTpeHs' >,

Ha peleHue o

B. PeweHne o npegoctaBieHnn OTCPOYKM
WNN OTKa3e B Heu

a. Omcymcmsue cmaHoapma

24. KoHBeHLHs He IIPeAyCMATPUBAET KAKOrO-AMOO CTAHAAPTA, HA OCHOBAHHH
KOTOPOIO CYA AOAKEH PEIIMTb, CAEAYET AU OTKAAABIBATH MCIIOAHHTEABHOE IIPOU3-
BOACTBO, M TeM CaMBIM IIPEAOCTABASIET CYAQM B AOTOBAPUBAIOLIUXCS TOCYAAPCTBAX
cBo6oAy BbIbOpa'*™,

25. B 1981 roay B aeae Fertilizer Corporation of India oxpyxwuoi cya FOxuoro
okpyra Oraiio B Coepntenssbix IIlTarax oTMETHA, 9TO €My He YAAAOCh OOHAPYSKUTH

12018pier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of New York, United States of America,
29 June 1987, 663 F. Supp. 871; Consorcio Rive, S.A. de CV. v. Briggs of Cancun, Inc.,, David Briggs Enterprises, Inc.,
District Court, Eastern District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV Y.B. Com.
ARs. 1115 (2000); Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002]
EWCA Civ 543; IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005]
EWHC 726 (Comm); The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Island, 17 June 1988,
XIV Y.B. Com. ARB. 621 (1989).

1202Cy. raaBy PykoBOACTBR, IocBsmenHyto ctaThe VI, myHKT 4. CM. TaksKe IPeAAOXKeHHE FOAAAHACKOTO AeAeraTa
Ha KoH¢epeHInn, coraacHo KoTopomy "cyabe B CTpaHe NPUBEACHHS B HCIIOAHEHHE AOAKHA OBITh NPEAOCTABACHA
OAHAsl CBOGOAA YCMOTPEHHMSI B OTHOLIEHMH HEMEAACHHOTO TIPUBEAEHHS B UCIIOAHEHHEe apOUTPaXKHOTO PellleHHs,
€CAU OH CYHMTAET, 4TO OCHOBAHHUS AAS OTKa3a B 3TOM OTCYTCTBYIOT, AUGO O)KMAAQHHS PE3yABTATOB Pa3bUpaTeAbCTBa
0 BOIPOCY 06 OTMeHe apOUTPAKHOTO pelleHns, Bo3OY>KACHHOrO B CTpaHe, B KOTOPOil OHO GBIAO BbIHECEHO'.
ITodzomosumervnoie mamepuarst, United Nations Conference on International Commercial Arbitration, Summary
Record of the Eleventh Meeting, E/CONFE.26/SR.11, p. 5.

1203Cy,, manpumep, GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2873-2874 (2009);
W. Michael Tupman, Staying Enforcement of Arbitral Awards under the New York Convention, 3 ARB.INT'L 209, 211
(1987); Christoph Liebscher, Article VI, B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT
OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 438, 438 (R. Wolff ed., 2012); ALBERT JAN
VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TOWARDS A UNIFORM JUDICIAL INTER-
PRETATION 353, 358 (1981).

1204, Michael Tupman, Staying Enforcement of Arbitral Awards under the New York Convention, 3 ARB. INT'L
209, 220 (1987); Nicola C. Port, Jessica R. Simonoff et al., Article VI, 5: RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, 419 (H. Kronke,
P. Nacimiento et al. eds., 2010).
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KaKOro-AM0O0 CTAHAAPTA, HA OCHOBAHHHU KOTOPOTO MOYKHO OBIAO ObI IIPUHSATD pelre-
Hye 00 OTCpOUKe, 32 UCKAIOYEHHEM BO3MOXXHOCTH YCTAHOBAEHHS TOTO, OBIAO AM
XOAQTANCTBO 06 OTMeHe MAU IIPHOCTAaHOBACHUN MCIIOAHEHUS apOUTPAXKHOrO pelle-
HUS BO30Y>KACHO B KOMIIETEHTHOM OpTraHe CTPaHBI, B KOTOPOU UAU B COOTBETCTBUM
C 3aKOHOAATEABCTBOM KOTOPO 9TO apOUTpaKHOe pelneHHe OBIAO BhIHECEHO' .
AnarormdHpIM 00pasoM, Beicokuit cyp AHramm cuea, uto 3akoH 06 apbuTpaxe
1996 ropa He ycTaHaBAMBAeT IIOPOrOBOrO KPHTEPHs B OTHOLICHHUH OIIPEACACHHS
TIPeAEAOB IUPOKOIl CBOGOABI YCMOTpPeHHs CyAa coraacHo cratbe 103 (S), (koropas
BBOAMT B AefictBue crarbio VI Koupemmum)'2%,

26. Ilupoxoe HpHU3HAHHE MIOAYYMAO MHEHHE O TOM, 4TO CBOOOAQ YCMOTpEHHs

"1207 Kak 3asiBUA ATIEAASIIIMOHHBII CYA BTO-

AOAXKHA OCYIIIeCTBASITBCA "PAIIMOHAABHO
poro oxpyra Coepunrenssix IlITatoB, "B TeX CAy4asx, KOIAQ B CTPaHe BbIHECEHHs
apOUTPAXKHOIO PeLIeHNs BEACTCS [IAPAAACABHOE IIPOU3BOACTBO U CYIECTBYET BO3-
MOXHOCTb €I'0 OTMEHBI, OKPY>KHOM CYA MOKET IOCTYIIUTh HEOCMOTPHUTEABHO, IIPU-
BeAd B HUCIOAHEHHe apOUTpasKHOe pelleHHe AO 3aBEpUIEHHS HHOCTPAHHOIO
npousBoAcTBa' 2%,

27. B orcyrcrBUe NPU3HAHHON HOPMBI B HEKOTOPBIX [IPABOBbIX CHCTEMAX HUCIIOA-
HUTEABHOE IPOM3BOACTBO OTKAAABIBAAOCH B IPOLIAOM TOABKO HA TOM OCHOBAaHUH,
4TO BOIPOC 06 OTMeHe HaXOAMTCS Ha PACCMOTPEHUU KOMIIETEHTHOIO OpraHa, KaK
ato ompeaeaero B ctathax V (1)(e) u VI Kousentuu. Hanpumep, B aeae Norsolor
ArneansiinonHsiit cyp ITaproka IPHOCTaHOBHA MCIIOAHUTEABHOE IIPOU3BOACTBO AO
[OAYYeHHUs PE3YABTATOB PACCMOTPEHMS XOAATaficTBa 06 OTMeHe apOUTPasKHOrO
peleHus;, BO30Y>KACHHOIO B ATIEAAILIMOHHOM CyAe BeHbl, Ha TOM OCHOBaHMH, YTO
HCIIOAHUTEABHOE IIPOU3BOACTBO OYAET AHIIEHO COAEPIKAHMS, €CAU apOUTpakHOe
peurenne 6yaer ormeneHo B Bene'’”. B Coepunennbix IlITaTax OKpPY>KHOH CyA
IO>xmHoro okpyra Hpro-Mopka Takke OTAOKHA UCTIOAHUTEABHOE TIPOUBBOACTBO TIO
AeAy Spier B IIOpSIAKe COOAIOACHNS IIPHHIVIIA YBAXKEHIS K PELICHUI0 KOMIIETEHT-
Horo oprana'*'.

1205 Fertilizer Corp. of India (India) v. IDI Mgmt. Inc. (United States), District Court, Southern District of Ohio,
United States of America, 9 June 1981, C-1-79-570.

12061pCO v. Nigerian National Petroleum Corp., High Court of Justice, England and Wales, 17 April 2008, [2008]
EWHC 797 (Comm).

1297 Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and Wales, 27 July
2011, [2011] EWHC 1957 (Comm); Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings
under Article VI of the New York Convention, 1 AsiAN INT'L ARB. J. 69, 79 (2005).

1298Eyropcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States of America,
2 September 1998, 97-7224.

1299Norsolor S. A. v. Pabalk Ticaret Limited Sirket, Court of Appeal of Paris, France, 15 December 1981. Cm.
rawke C.C.M. SULZER v. Société Maghrébienne de Génie Civil (SOMAGEC), Société des Anciens Etablissements Riad
Sahyoun (S.A.ER.S.) et M. Riad Sahyoun, Court of Appeal of Paris, France, 17 February 1987, 86.4767.
O upHemHest nosunuu Opanrmu cm. B myskTe 30 raasbl PyKoBOACTBa, MOCBsIeHHOM craThe VI

12198pier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of New York, United States of America,
29 June 1987, 663 F. Supp. 871.
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28.  Bwmecre ¢ Tem KoHBeHIus He mpeAycMaTpUBaeT aBTOMATHYECKOTO MpeKpalje-
HIISL ACTIIOAHUTEABHOTO IIPOM3BOACTBA IIPH BO30YIKACHHI X0AATaliCTBa 06 oTMeHe !,
Kax ormedaeTcst B 10020108UMeAbHbIX MAMEPUAAAX, B COOTBETCTBYIOIIMX CAYYAsIX
apOuTpaKHOE peleHne MOXET ObITb IPUBEACHO B MCIIOAHEHHE, HECMOTPSI Ha HaXO-
Asilljeecsl HA PACCMOTPEHHH XOAATANCTBO 06 oTmene'*'?.,

29. B coOTBETCTBHHU CO CBOGOAOM YCMOTPEHHS], IIPEAOCTABAEHHOM CYAAM AOTOBA-
PHBAIOIIUXCS FOCYAAPCTB COTAACHO CTaThe VI, CyABI COXPAaHSIOT CBOOOAY yCMOTpe-
HUSL B OTHOIIEHNH IIPHBEACHHS B UCIIOAHEHHE APOHTPAKHOTO PEIIeHH s, AAXKE eCAH
BOIIPOC 06 OTMeHe HAXOAMTCSI HA PACCMOTPEHHH B CTPaHe, B KOTOPOW 3TO apbu-
TpaxkHOe perenye 65110 BoiHeceHo. Hampumep, He Tak AaBHO cyabl B COeANHEHHBIX
IIrarax NPUIIAK K 3aKAIOYEHHIO, YTO UM He TpeGyeTcsl IPUOCTAHABAMBATD Pa3bu-
PAaTEABCTBO IO XOAATAFICTBY TOABKO B CHAY TOTO, YTO XOAATANCTBO HAXOAMTCS Ha

"2y yro OHU "He

PaccMOTpeHUH B CTpaHe BBIHECEHUs apOUTPaKHOIO pelleHHs
AOAKHBI aBTOMAaTHYECKH OTKAAABIBATh HCIIOAHHTEABHOE IIPOHU3BOACTBO HA TOM
OCHOBAaHHH, YTO B CTPAHe BbIHECEHNUSI apOUTPAXKHOTO IIPOU3BOACTBA BEACTCS [TAPAA-
AeAbHOe TIpou3BoACTBO"'?'Y. AmasormunsiM obpasom, Bepxosmsii cys Hosoro
FOsxHOrO YaAbCa IIOCTAHOBHUA, YTO ABCTPAAMIICKUE CYABI HE AOASKHBI IIPHOCTAHAB-
AVMBaTh AENCTBHS IO IIPUBEACHUIO B KCIIOAHEHHE apOUTPaKHOIO COTAAIIEHUs
TOABKO B CHAY TOT'O, YTO XOAQTANCTBO 06 OTMeHe apOUTPAKHOIO COTAALIEHHS HAXO-
AHUTCSI HA paCCMOTPEeHHIN KoMIeTeHTHOro oprana'®'®. ITo Muenuto BepxosHoro cyaa
Hosoro IOsxHOro Yaasca, "AOAKHO OBITH yCTAHOBAEHO HEYTO OOAee BeCOMOe, 4eM
ato obcrosireabcTBO" 216,

30. AHaAOrmdHBIM 0OOpa3sOM, B IIOCAEAHHE TOABI QPAHIfy3CKHE CYAbI HEOAHO-
KPAaTHO OTKA3BIBAAKMCH OTKAAABIBATD HMCIIOAHUTEABHOE MPOM3BOACTBO B COOTBET-
crBun co ctarbert VI Konsenmuu. B 2004 roay B aeae Bargues ATeAAsITMOHHBIN
cya Ilapmxa mOCTaHOBHA, YTO NOTEHLMAAbHAS OTMEHA apOUTPAXKHOIO pelleHusI
B CTpaHe, B KOTOPOl OHO OBIAO BBIHECEHO, He OKa3bIBaeT BO3AENCTBHS Ha Cylie-
CTBOBAHHUE 9TOTO apOUTPAXKHOIO PELIeHHs TaK, YTOOBI 9TO MOTAO ObI IIPEISITCTBO-
BaTh €ro NpPH3HAHMIO M IIPUBEACHHIO B HCIIOAHEHHE B APYTHX HAI[MOHAABHBIX
IPABOBbBIX CHCTEMAX, M 4TO, TaKUM 06pasoM, crarbsi VI "He HMMeeT IPaKTUYECKOTro

12!1Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings under Cmames VI of the New York
Convention, 1 ASIAN INT'L ARB. J. 69, 77 (2005); W. Michael Tupman, Staying Enforcement of Arbitral Awards
under the New York Convention, 3 ArB. INT'L 209, 221 (1987).

1212170020mosumenrvtvie mamepuaavi, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONF.26/SR.17, p. 4.

1213Sarhank Group v. Oracle Corporation, District Court, Southern District of New York, United States of
America, 9 October 2002, 2002 WL 31268635, XXVIII Y.B. Com. ArB. 1043 (2003).

1214V GM Productions Group, Inc. v. Aeroflot Russian Airlines, District Court, Southern District of New York,
United States of America, 14 May 2003, 573 F. Supp. 2d 772, XXVIII Y.B. Com. ARrB. 1271 (2003). Cm. Tawke
Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern District of Illinois Eastern
Division, United States of America, 12 April 2005, 04 C 773.

2I5Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, S005S of 1999.

1216 bid,
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IIpYMEHEHHI B KOHTEKCTE IIPHU3HAHM M IIPUBEACHHSI B HCIIOAHEHHE ap6I/ITpa>KHOI‘0

pemerns"?"’

b. PaznuyHble ¢pakmopsl, ydumsigaemsle cyoamu

31. Tlpu ocyujecTBACHHH CBOEN CBOOOABI YCMOTPEHHSI CYABl ONHPAIOTCSL Ha CO6-
CTBEHHbIE apI'yMEHTHI U IIPH IPUHATUY PEIIEeHHS O TOM, CACAYeT AU YAOBAETBOPSITH
IpocbOy 06 OTCPOUKe, YUHTHIBAIOT LEABLH PsiA PasAMYHBIX dpakTopoB. K oTum dax-
TOpaM OTHOCATCS IieAb KOHBEHIINH, 3aKAIOYAIOINASICS. B COACHCTBUY IIPUBEACHHIO B
UCIIOAHEHHE apOUTPAKHBIX PELIEHMI U YCKOPEeHUU paspellieHys CIIOPOB, BEpOsT-
HOCTb AOCTIDKEHHsI CTOPOHOM yCIleXa B OTMeHe apOUTPasKHOIO PeLIeHNs], 0XKUAde-
Masi TPOAOAKHUTEABHOCTb IIPOU3BOACTBA B CTpaHe, B KOTOPOH apOUTpaxkHOe
pelreHre OBIAO BBIHECEHO, IIOTEHIIMAAbHBIE IPOOAEMBI AASL CTOPOH, CyaebHas
9} PEeKTHBHOCTD ¥ IPHHIUI MEXXAYHAPOAHON BEXXAMBOCTH.

32. B Ilsenuu um ABCTpaAuM CYAbI NPHACPKUBAIOTCS MHEHMS, COTAACHO KOTO-
POMy IIpH pelIeHHH BOIPOCA O TOM, CAEAYET AM OTAOXKHTD IIPHUBEACHHE B HCIIOAHE-
HHe apOMTPAXHOTO peIIeHHs] COTAACHO CTaTbe VI, CyA AOAKEH Y4UTHIBATH
IPOAOAKUTEABHOCTb IIPOLIEAYP OTMEHBI, 2 TAKXKE UX IIAHCHI HA ycrex. B Tepmannu
u HupepaaHpax cyAbl Py pacCMOTPEHUHU BOIIPOCA O LiEAECOOOPAZHOCTH OTCPOUKH
OLIEHHMBAIOT IIAHCHI HA YCIIEX IIPOLIEAYP OTMEHBI U B3BELIMBAIOT UHTEPECHl CTOPOH.
AHaAOTMYHBIM ITOAXOAOM PYKOBOACTBOBAACs Bepxosusiit cyp Kaitmanosbix Octpo-
BOB B aeae Republic of Gabon v. Swiss Oil Corporation. B atom peae BepxoBHbsiit cyp
YYUTBIBAA TIPOAOAKHTEABHOCTb M BEPOSITHOCTb YCIIeXa IIPOLEAYP OTMEHBI, OCy-
1ecTBAsIeMbIX B AnieaasiinoHHOM cypAe Tlapmka. C ydeToM 0xxupaaeMort HebOABIIONM
IPOAOAKUTEABHOCTH TIpoLeAyp Bo ®panruu u Toro ¢akra, 4ro "BecKue OCHOBa-
Hust', IPEACTaBACHHBIE IIOAATEAEM XOAATANCTBA, MO3BOASIAM IIPEAIIOAOXKHTD, UTO
XOAQTANICTBO He OBIAO "TOABKO TAKTHKOM 3aTsArMBaHUS Ipolecca’, BepxoBHbIi cya
IIOCTAHOBUA OTAOXKHTb MCIIOAHUTEABHOE IPOM3BOACTBO. OH CueA, YTO OTCPOUKa He
CO3AACT "KAKMX-AM60 BeCcbMa CYIeCTBEHHDBIX HOBBIX IPOOAEM AAS HCTIA [T. €. AAS
Ta6onckoit Pecrry6anku]" 1 910 "ecAr OH AOASKEH BBIHECTH CBOE PElIeHHe AO pele-
Hust TTapusKCKOTO CyAQ, TO B 9TOM CAydYae OH PHCKYeT AAQTh IIOAHBII XOA IPOLECCy
[PUBEAEHUS] B UCIIOAHEHHE apOUTPaKHOIO pelIeHHs, KOTOPOe Yepe3 HECKOABKO
AHEl, BO3MOXHO, [IEPECTaHEeT CAY>KUTb 3aKOHHBIM OCHOBAaHHEM AAsL €ro Aeil-
crBuit"'*'®. AnasornansiM 06pasom, Bricokuit cya Auranu B peae IPCO cuea ymect-
HBIM YYeCTb CAEAYIOIIHe COOOPAKEHHUS: SIBASAOCH AM XOAATANCTBO, BO3OYKAEHHOE
B CyA€ B CTpaHe, B KOTOPOIl IPOBOAHUTCSI apOUTPaXKHOE pa3bHpaTeAbCTBO, AOOpO-
COBECTHBIM, a He IIPOCTO 3aTSTUBAOILEH IPOLIECC TAKTUKON; IMEAO AU XOAATANCTBO,
BO36Y)KAGHHOE B CyAe B 3T CTpaHe, AeficTBUTeAbHbIe (T. . peaANCTUYHbIE) AHCBI

1217Société Bargues Agro Industries S.A. v. Société Young Pecan Company, Court of Appeal of Paris, France,
10 June 2004, 2003/09894

1218The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988, XIV Y.B. Com.
Ars. 621 (1989).
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Ha yCIleX; MPOAOAKMTEABHOCTb 3aA€PXKKM BCACACTBHE BO3MOXXHON OTCPOYKH; U
AI06071 CBSA3AHHBIN C 9TUM yiiep6'>'’.

33. B Coepunennpix IllTaTax AIEAASIMOHHBIM CYA BTOPOTO OKPYTa COCTAaBHA
HeHCYepIbIBAIONIUI IlepedeHb PAKTOPOB, HOAACKAIMX yUeTy IPU IPHHATUH pelle-
Hust 06 yAOBA€TBOpeHHH IIPOChObI 06 oTcpouke B Aeae Europcar Italia SpA v.
Maeillano Tours Inc. OTi GaKTOPBI BKAIOYAIOT OOIIYIO IleAb apOUTPAXKHOTO pasOu-
pateabcTBa (T. €. OIEpPaTHBHOE paspelleHue CIOPOB M HEAOIYILICHHE 3aTSDKHON U
AOPOTOCTOSIm e TSHKOBL); CTATyC MHOCTPAHHOTO IIPOM3BOACTBA M IIPUMEPHOE BpeMs
3aBepIIeHHs 9TOrO IPOU3BOACTBA; BOIIPOC O TOM, OYAET AU B PAMKAX HHOCTPAHHOTO
IPOU3BOACTBA ApOUTPAXKHOE pelleHre, O IPHBEACHUH B UCIOAHEHHEe KOTOPOro
BO30Y>KAEHO XOAATAMCTBO, IIOABEPraTbCsi OOAee TINATEABHOMY PACCMOTPEHHIO C
cobaropeHreM 6oAee BHICOKOTO CTAHAAPTA MEPeCMOTPA; XapaKTePHbIe YepPThI MHO-
CTPaHHOIO IPOU3BOACTBA; OLIEHKY BO3MOXHBIX IPOOAEM AASL CTOPOH; U AIOOBIE
ApyTHe 06CTOSITeAbCTBA, KOTOPbIE MOT'YT CBUAETEAbCTBOBATD B IIOAB3Y HAM IIPOTHB
orcpouxu' >,

34. B Kanape aHaAOTMYHBIM KOMITAEKCHBIM ITOAXOAOM PYKOBOACTBOBAACS BepxoBs-
Hb1i1 cyp Bpuranckoit Koaymbuu B peae Powerex Corp. v. Alcan Inc.'*'. B aTom peae
BepxOBHbIiT CyA IIepBOHAYAABHO OTAOXKHA Pa3OUPATEAbCTBO MOCAE PACCMOTPEHHS
PasAMYHBIX GAKTOPOB, BKAIOYAS IIPOBEPKY 0OOCHOBAHHOCTH OTKA3a B YAOBAETBOpE-
Hun xopararictBa B Coepunennsix IIItaTax, BO3MOXHOCTh HEOOOCHOBAHHOTO 3aTs-
TUBAHII B PE3YABTATe OTCPOYKH U PACCMOTPEHMeE BOIIPOCA O TOM, He OYAET AU AAS
cypa B Coepnnennbix Illtarax ypobHee M odexTuBHee pemaTs MpoOAEMBI
BHyTpeHHero 3akoHopareabcTBa. Korpa cya B Coepunensbix IlltaTax orkasaa B
YAOBAETBOPEHUH XOAATANCTBA 06 OTMEHEe APOUTPAKHOIO PelIeHH s, 3TOT OTKa3 ObIA
obxxaaoBaH KommaHuedt Alcan, a kopropanust Powerex BO306HOBHAA CBOIO IPOCHOY
O IpPU3HAHWH W IPHBEACHHWH B HCIOAHEHHE 9TOTO apOHTPaXKHOIO peIleHMs.
Bepxosurpiit cyp bpuranckoi KOAyM6un CYeA, 4YTO CTOPOHA, AOOUBaromasics
OTCPOYKH, AOAXKHA OTBEYATh IOPOrOBOMY KPHTEPHIO, YCTAHABAMBAIOIIEMY HAAMYHE
"Cepbe3HOro BOIIPOCA, IIOAAEXKAIIEr0 paccMOTpeHuio B cyae”. OljeHHBasi COOTHO-
LIIeHHe [IPEUMYIIeCTB U HEIIOPABUMOTIO BPEA], CYA OTMETHA, YTO €My CAEAYeT pac-
CMOTpeTb psip PpaKTOPOB, BKAKOYAS IIPUMEPHOE BpeMsi 3aBEpPLICHHsS] PACCMOTPEHUSI

21IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm).

1220Eyropcar Italia, S.p.A. v. Maiellano Tours Inc., Court of Appeals, Second Circuit, United States of America,
2 September 1998, 97-7224. B nocaepyromux pemenusix, BoiHeceHHbIX B Coepnnennpix IlIrarax, ati $pakropst
YUUTBIBAAUCH TPH DELIEHHH BOIPOCA O TOM, CAEAYeT AM OTKAAABIBATH MCIIOAHHTEABHOE MPOU3BOACTBO: CM.,
Hanpumep, MGM Productions Group, Inc. v. Aeroflot Russian Airlines, District Court, Southern District of New
York, United States of America, 14 May 2003, 573 F. Supp. 2d 772, XXVIII Y.B. Com. Ars. 127 (2003); G. E.
Transp. S.P.A. v. Republic of Albania, District Court, District of Columbia, United States of America, 28 March
2011, 08-2042 (RMU); DRC Inc. v. Republic of Honduras, District Court, District of Columbia, United States of
America, 10-0003(PLF).

1221powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 30 June 2004, 2004 BCSC 876.
Cwm. raxsxe Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003, 2003 BCSC
1096.
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A€Aa B TIepBOHAYAABHOM IOPMCAMKIIMOHHOM CHCTeMe; OleHKY BO3MOXXHOCTH TOTO,
9TO CTOPOHA, BO3PAKAOLIasl IPOTUB IPUBEAECHHS B UCIIOAHEHHUE, "IPOCTO 3aTsIH-
BaeT Hen30exxHOe"; BESICHEHIE BOIIPOCA O TOM, He OTKAa3aA AH YKe CYA B IIepBOHA-
Y9AABHON HOPUCAVKIIMOHHOM CHCTeMe B OTMeHe apOHTPaKHOIO pelleHNs; HaAudne
obecriedeHus: 1 BO3MOXHOCTD TOTO, YTO CTOPOHA, BO3PAXKAIOIIIAsl IIPOTHB IIPUBEAE-
HUS B MCIIOAHEHHE, COKPOeT MAU PACIIBIAUT CBOM aKTUBBI AO IIPHBEAEHMS B UCIIOA-
HEHHe; U XXeAaHHe CTOPOHbI, BO3pa’kalolliell IIPOTUB IPUBEAEHHS B HCIIOAHEHHe,
MPOBECTH THIATEABHOE PACCMOTPEHME XOAATANCTBA B IIEPBOHAYAAbBHOM IOPUCAUKIIU-
OHHOM CHCTEME.

c. MUmeromcsa nu Kakue-nubo npesanupyroujue akmopsl, Komopsie
cnedyem yqumsiBame cyoam

35.  XoTs CyAbI CTPEMATCA PAaCCMAaTPUBATh OAHY U TY e COBOKYIIHOCTb GaKTOPOB
IIpY MPUHATUM PeIleHUs O TOM, CAEAYEeT AU OTKAAABIBATh UCIIOAHUTEABHOE IIPOH3-
BOACTBO, HEKOTOPbIE U3 3TUX PAKTOPOB YYMTHIBAIOTCA Yallle BCEro, U PellleH e OTAO-
JKMTb MCIIOAHMTEAbHOE IMPOM3BOACTBO HEPEAKO B 3HAYMTEAbHON Mepe 3aBHCHT OT
OAHOTO HAM ABYX M3 3THX (paKTOpOB.

36. HexoTopsie CyAbl YAGASIIOT 0CO0Oe BHUMAHHE IPUMEPHOMY BpPeMeHH, KOTO-
poe TpeOyeTcst AASL IIPOBEACHHUSI IIPOLIEAYPbI OTMEHBI B CTPaHe, B KOTOPOil OBIAO
BBIHECEHO apbuTpaskHoe pemeHue. BepxoBHblit cys Buxropuu mocraHoBHA, 4TO
"OIpeAeASIIOIHIT pAKTOP 3AKAIOYAETCSI B TOM, 9TO OTCPOUKA OYAET IIPEAOCTABASITHCS
TOABKO HA OTHOCHTEABHO KOPOTKHil cpok''??’. Cyabl, KOTOpBIE YUHTBIBAIOT TOT

(l)aKTOp, OTKa3bIBAAM B YAOBAETBOPEHHHN XOAQTANCTBA O TIPUBEACHUU B NCIIOAHEHUE,

KOTAQ IIPHHSTHE PelleH s II0 XOAATANCTBY 00 OTMeHe 3aHIUMAAO "He AHH, a TOABL" 223,

Y YAOBAETBOPSIAH €I0, KOTAA IPUHSTHE PElIeHUs. OKUAAAOCH B TeYEHHE HECKOABKHX
AHEIl MAU TIapbl Mecses' >,

37. Apyrum BaXHBIM (aKTOPOM, KOTOPBIM YYMTBIBAIOT CYABI TPH TIPUHATHU

peueHns O IIPpUOCTAHOBACHHH HCIIOAHHUTEABHOI'O IIPOMU3BOACTBA, SABASIETCS BEPOAIT-

HOCTb YCIIENIHOTO 3aBEPILIEHHS IPOLIEAYPbl OTMeHbI >,

1222Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20 December 2000,
7565 of 2000. Cm. Taxoke Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003,
2003 BCSC 1096.

1223Far Eastern Shipping Co. v. AKP Sovcomflot, High Court of Justice, Queen’s Bench Division (Commercial
Court), England and Wales, 14 November 1994, XXI Y.B. ComM. ARB. 699 (1996).

1224Cm. The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988, XIV Y.B.
CoMm. Ars. 621 (1989); Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia,
20 December 2000, 7565 of 2000.

1225GarY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2876 (2009); Christoph Liebscher,
Article VI, B: NEw YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS OF 10 JUNE 1958—COMMENTARY 438, 441 (R. Wolff ed. 2012).
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38. TIlposeaennsiii B Coepnnennbix Illrarax 0630p IperieAeHTHOIO IIpaBa A0 U
HocAe 3aBepineHus Aead Europcar 1o3BoasieT roBOpHTD O TOM, YTO CYABI 4ACTO IIpe-
AOCTABASIIOT OTCPOYKY UAW OTKA3bIBAIOT B HEll B 3aBUCHMOCTH, TAABHBIM 00pasoM,
OT CBOE€JI OLEHKH LIIAHCOB Ha YCIIEX MIPOLEAYP OTMEHBI B CTPaHe, B KOTOPOM apbu-
TPaXXHOE pelleHne 6BIAO BbIHECEHO ' ??%, AHAAOTHYHBIM IIOAXOAOM PYKOBOACTBYIOTCS
Apyrue crpansl obmero npasa. B aeae Powerex Corp v Alcan Inc. BepxoBHSIIL cyp
Bpuranckoit Koaymbun mopuepkHyA BaXHOCTb (pakTopa "BO3MOXKHOCTH ycIexa'
[PV IPUHSATAY PELIeHHUsI 06 OTCPOUKE HCIIOAHUTEABHOTO IIPOM3BOACTBA. AHAAOTHY-
HbIM 06pa3oM, AIIEAASIINOHHBINA CyA AHIAUM U YDABCA OTMETHA, YTO OAHHMM U3 BaXK-
HeAmux GpakTopoB sIBASIETCS "060CHOBAaHHOCTH AOBOAOB O TOM, YTO apOUTpaxkHOe
pelLIeHue SBASETCS. HeAeHCTBUTEABHBIM >,

39. Hexoropsle cyabl Tpe6YIOT, 9TO6BI CTOPOHA, BO3PAXKAIOLIAS, IIPOTUB IIPUBEAE-
HUS B MCIIOAHEHVe apOUTPKHOTO PELIeHNs], IPEACTABHAA AOKA3ATEABCTBA HAAMYIS
Pa3yMHOTIO LIAHCA Ha YCIIENIHOEe PACCMOTPEHNE XOAATAMCTBA 06 OTMeHe apOUTpaxK-
Horo peureHust. EcAn CyAbl cOYTYT, 4TO HpOLieAypa OTMEHbI apOUTPAXKHOIO pele-
HUS SIBASIETCSI HeOOOCHOBAHHON U 3aTSDKHOM, TO OHM IPUBEAYT B UCIIOAHEHHE
apbuTpaXkKHOe pelleHne, [OAAras, YTO LIAHCH HA [PHMHSITHE pelleHus o6 oTMeHe
apOUTPAXKHOTO pelIeHus HeBeAnKH' >,

40. K umcAy CyAOB, KOTOpble OTAOXKHAU HCIIOAHUTEABHOE IIPOM3BOACTBO, OTHO-
curcst Bepxosubiit cyp [onkonra, xotopoiit B aeae Hebei mocraHoBua, 410 Ha cTO-
POHe, BO3paKAIOIIell IPOTUB IPUBEACHIS B UCIIOAHEHHE APOUTPAXKHOTO pelleH s,
AEXHUT 6peMsi AOKa3BIBAHHS TOTO, YTO XOAATANCTBO bona fide 65140 BO30YXACHO B
TTeKMHCKOM CYA€ U YTO CYLIeCTBYIOT IPUYIMHBL, HA OCHOBAHUY KOTOPBIX [TekuHCKuit
CyA MOXXeT PasyMHO OTMEHWTb apOUTpaKkHOe peureHne. Bmecre ¢ TeM cTOpOHE,
BO3PAXKAIOLIEH IPOTUB IPUBEAEHHS B UCIIOAHEHNUE, He TOTPe60BAAOCh AOKA3BIBATD,
9TO OHA MMEET XOPOIIXe MIAHCHI Ha ycIex pasbupareabcrsa B [lexkune. Mcxoast u3
0OCTOSITEABCTB A€AQ, CYA OTAOXKHA IIPOU3BOACTBO AO IIOAYYEHHS PE3yABTATOB pac-
CMOTpPEHHUS XOAATANCTBa, BO30Y)XAHHOTO B ITeKMHCKOM CyA€, Ha TOM OCHOBAaHHH,
9TO MMeeTCsl CBUACTEABCTBO prima facie, ykassIBatolee Ha OIPEACACHHYIO BEpPOST-

1226Cy. Fertilizer Corp. of India v. IDI Mgmt. Inc., District Court, Southern District of Ohio, United States of
America, 9 June 1981, 517 E. Supp. 948; Spier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of
New York, United States of America, 29 June 1987, 663 F. Supp. 871; Ukrvneshprom State Foreign Economic
Enterprise v. Tradeway, Inc, District Court, Southern District of New York, United States of America,
11 March 1996, 95 Civ. 10279, XXII Y.B. Com. ARB. 958 (1997).

1227Soleh Boneh International Ltd. v. Government of the Republic of Uganda and National Housing Corporation,
Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd’s Rep 208. Cwm. Tawke Inter-Arab Investment
Guarantee Corporation v. Banque Arabe et Internationale d’Investissements, Court of First Instance, Belgium,
25 January 1996; Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, 50055 of 1999;
Dowans Holding S.A. v. Tanzania Electric Supply Co. Ltd., High Court of Justice, England and Wales, 27 July 2011,
[2011] EWHC 1957 (Comm); Oberlandesgericht [OLG] Celle, Germany, 20 November 2003, 8 Sch 02/03.

1228Rena Rico, Searching for Standards: Suspension of Enforcement Proceedings under Article VI of the New York
Convention, 1 ASIAN INT’L ARB. J. 69, 74 (2005).
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HOCTb YCIIELIHOTO PACCMOTPEHUsSI XOAATaicTBa 06 ormene'. B aeae Powerex Corp
v. Alcan Inc. BepxoBusiit cys Bpuranckoit KoAyMOuM OTAOXKHA HCIIOAHHTEABHOE
IIPOU3BOACTBO Ha TOM OCHOBAHMH, YTO, B YaCTHOCTH, XOAQTafCTBO KoMmanuu Alcan
06 0TMeHe apOUTPAXKHOTO pelleHN s, BO30YXAeHHOe B CyAe mTaTa OperoH, He 6b1A0
HeOOOCHOBaHHBIM U OBIAO CBSI3aHO "CO CIIOPHBIM AEAOM, KOTOpOe HeoOs3aTeAbHO
66140 651 Ipourpano''>*. B aseae IPCO aHrauickuit BEICOKHUIT CyA IPaBOCYAMS OTAO-
JKHA HCIIOAHHTEABHOE IPOM3BOACTBO HAa TOM OCHOBAaHHH, YTO XOAATAHCTBO 06
"1231 B aeae Toyo Engineering BepxoBHbrit
cya mraTa BUKTOPHS cues, YTO "HeAB3SI C YBepEHHOCTBIO YTBEPIKAATD, UTO XOAATAM-

OTMeHe UMeAO "peaAbHBbIe MAHCHI HA YCIIeX

CTBO 06 OCIIAPHBAHKY PelLIeHNUsI SBASIETCS IIOAHOCTBEO HEOOOCHOBAHHBIM ) 1, yKa3aB
Ha 0XKUAAEMBIil KOPOTKHUIT CPOK IIPOLIEAY PBI OTMEHBI, TOCTAHOBUA OTAOXKHTD HCIIOA-
HUTEABHOE IIPOM3BOACTBO'*2,

41. PyKOBOACTBYSICh QaHAAOTUYHBIM MOAXOAOM, PSIA CYAOB OTKA3aAHCH OTAOKHTD
HCIIOAHUTEABHOE IPOU3BOACTBO. Hanpumep, B peae Inter-Arab Investment Guarantee
Corporation v. Banque Arabe et Internationale d'investissements cya nepBoil HHCTaH-
nuu Bprocceast 0TKa3aACsS OTAOKHTD IIPOM3BOACTBO HA TOM OCHOBAHHUH, YTO CTO-
POHA, BO3PAXKAIOIAs IIPOTUB IIPUBEACHIS APOUTPAXKHOTO PelleHs B HCIIOAHEHHE,
He AOKa3aAa HAAMYMSA "PasyMHON BO3MOXKHOCTH OTMeHbI"'*?., AHaAOTMYHBIM 06pa-
3oM, BepxosHbiit cyp Hosoro IOsxHOro Yaabca 0TKa3aAcsi OTAOXKUTD UCIIOAHUTEAD-
HOe IIPOU3BOACTBO HA TOM OCHOBAaHHH, YTO CTOPOHA, BO3PaXKAlOllas IPOTUB
[PUBEACHIS B HCIIOAHEHHE, He IIPEACTABHAA "OIIPeACACHHBIX AOKA3aTEAbCTB, CBUAE-
TEABCTBYIOIUX O TOM, YTO pedb UAET O AeAe prima facie A 0 pasyMHO CIIOPHOM
Aeae"'?* B Tepmannn Brrcokuil 3eMeabHbIN cyp Lleare O0TKa3aACs OTAOXKHUTD pas-
OHMPaTeAbCTBO, TOCKOABKY, II0 €F0 MHEHHIO, Y CTOPOHbI, BO3PA)KABIIEH IPOTUB IIPH-
BEAGHHs apOUTPAXHOTO pelleHHs B HCIIOAHEHHe, He OBIAO "IpeBaAHpYIOL[ero
uHTepeca’, a "MIAHCHI Ha ycIlex' XOAQTalCTBa 00 OTMeHe apOUTPAXKHOIO pelleHHs
OBIAM "IOAHOCTBIO HeompeAeAeHHbIME ' >, B AHrauu Boicokmit CyA OTKa3aACs OTAO-
XKUTB pas3bupareabcTBO 10 Aeay Far Eastern Shipping Ha TOM OCHOBAaHHUH, YTO "HIPO-
H3BOACTBO, HA KOTOPOE€ IIOAAralOTCSI OTBETYMKH AAsS OOOCHOBAaHHUS CBOETO

122Hebei Import & Export Corp v. Polytek Engineering Co. Ltd., High Court in the Supreme Court of Hong
Kong, Hong Kong, 1 November 1996, [1996] 3 HKC 72S.

1239powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 10 July 2003, 2003 BCSC 1096.

1231IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm).

1232Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20 December 2000,
7565 of 2000.

1233 Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d'Investissements, Court of First
Instance, Belgium, 25 January 1996. 310 pemrenne 650 MOAAEPHKAHO ATEAASITHOHHBIM CyAOM Bprocceas: cm.
Inter-Arab Investment Guarantee Corporation v. Banque Arabe et Internationale d'Investissements, Court of Appeal of
Brussels, Belgium, 24 January 1997, XXII Y.B. Com. ArB. 643 (1997).

123*Hallen v. Angledal, Supreme Court of New South Wales, Australia, 10 June 1999, S00SS of 1999.

1233 Oberlandesgericht [OLG] Celle, Germany, 20 November 2003, 8 Sch 02/03.
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XOAATAlICTBa 06 OTCPOUKe, B AyUIIEM CAyYae MMeET AMIIb OTAAACHHbIE H HEOPeAe-
AeHHbIE IIAHCHI HA [IOAyYeHre BodMelteHus" 6.

42. VIHBIM MOAXOAOM PYKOBOACTBOBAAKCH HEKOTOPbIE CYABI, KOTOpPBIE BBIHOCHAU
pelreHmsi 00 OTCPOYKe, KOTAA OIIPeA€ACHMe INAHCOB HAa YCIIEX XOAATAMCTBA 06
OTMEeHe 3aTParMBaAO BOIIPOCHI BHYTPEHHEIO IIPaBa CTPAHBL, B KOTOPOH 3TO XOAl-
TAFICTBO HAXOAMAOCDH Ha paccMoTpenut. B aeae Construction Pioneers oKpy»XHOT Cya
okpyra Koaymbust B Coepunennsix IllTarax mpuimes K BBIBOAY, YTO OTCPOUKA
coraacHo crarbe VI sBAsIeTCS HapAeXKaljel, IOCKOABKY "AASI IIPHHSTHS PelleHus B
AQHHDIFI MOMEHT CYAY IIOTPEOYeTCsl yPeryAupOBaTh CAOXKHBII ACTIEKT 3aKOHOAATEAD-
crBa ['aHbl, KOTOPBI 60Aee HAapAEKAIIUM 0OPA3OM MOXKET OBITb YPEryAHPOBAH raH-
ckuM cyaoM". Cya cueA, 4TO «B CAy4ae HAAMYHS OKOHYATEABHOTO PelleHH s TAHCKOTO
cyaa 00 OTMeHe apOHTPaKHBIX PelLIeHHiT OH "He OBbIA OBI TOTOB CYHTATh YMeCTHBIM
WrHOPHpPOBaTh [9T0]| pemenue’»'*. 10 MHeHHe OCHOBAHO HAa NPEACTABACHHH,
COTAACHO KOTOPOMY BHYTPEHHHE CYABI PACIIOAAralOT "AyYIIMMH BO3MOXKHOCTSIMH'
AASL YPEryAUpPOBAaHUS BHYTPEHHHX IOPUAMYECKHX BOIPOCOB'>®
o6pasom, okpyskHoit cyp FOxmnoro okpyra Heto-Hopxa B Coepnsennpix 1lltarax
3asBUA, 4TO "OrpaHUdYeHHas cpepa ImepecMoTpa, AoIycTuMasi coraacHo Konsenuuy,
CIIOCOOCTBYET YBOKUTEABHOMY OTHOLIEHHIO K Pa3OHpPaTeAbCTBY B CTpaHe BbIHeCe-

. AHaAOTWYHBIM

HUSI ApOUTPAXKHOIO PELIEHHs, UCXOAS U3 TOTO YTO UHOCTPAHHBIA CYA, XOPOLIO
OCBEAOMAEHHBIN O TOHKOCTSIX COOCTBEHHOTO 3aKOHOAQTEABCTBA, AYHIIIe [OAXOAHT
AASL OIIpEACACHNSI ACHICTBUTEABHOCTH apOuTpakHoro pemenus’ >,

43. Hexoropble KOMMEHTATOPBI ITOAATAIOT, YTO COOTBETCTBYIOIIMM CTAaHAAPTOM
AASL OIIPEAEACHHS TOTO, CACAYET AWl OTKAAABIBATh UCTIOAHUTEABHOE IIPOU3BOACTBO B
coorBeTcTBHM O cTarbeit VI KoHBeHIMH, AOAKHA OBITH He IPOCTO BO3MOXKHOCTb

HAN Ad’K€ BEPOATHOCTD IPOTHBOPEIHBIIX pemefmﬁ, a CKOpee ypaBHOBEIIHMBaHNE

1240

IIOTEHITMAABHOI'O BpE€Aa AASL CTOPOH . Ot KOMMEHTATOPbI CIHUTAIOT, YTO B Komn-

BEHIINH HE FOBOPI/ITCSI O TOM, 4TO AeﬁCTBI/Ie crarpu VI 3aBHCHUT OT IAHCOB HA ycmnex
XOAQTANICTBA 00 OTMeHe apOUTPAXKHOTO PelIeHHUs U 9TO ¢ yueToM Iean KoHBeHmny,

123¢Ear Eastern Shipping Co. v. AKP Sovcomflot, High Court of Justice, Queen’s Bench Division (Commercial
Court), England and Wales, 14 November 1994, XXI Y.B. CoM. ARB. 699 (1996).

1237CPConstruction Pioneers Baugesellschaft Anstalt v. The Government of the Republic Ghana, Ministry of Roads
and Transport, District Court, District of Columbia, United States of America, 12 August 2008, 1:04-01564(LFO);
Spier v. Calzaturificio Tecnica S.p.A, District Court, Southern District of New York, United States of America,
29 June 1987, 663 E. Supp. 871; Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada,
30 June 2004, 2004 BCSC 876.

1238 Consorcio Rive, S.A. de CV. v. Briggs of Cancun, Inc, David Briggs Enterprises, Inc., District Court, Eastern
District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV Y.B. Com. Ars. 1115 (2000).
Cwm. Taxxe IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC
726 (Comm).

1239Sarhank Group v. Oracle Corporation, District Court, Southern District of New York, United States of
America, 9 October 2002, 2002 WL 31268635, XXVIII Y.B. Com. ArB. 1043 (2003).

1240GaRY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2876 (2009); Christoph Liebscher,
Article VI, B: NEW YORK CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL
AWARDS OF 10 JUNE 1958—COMMENTARY 438, 443 (R. Wolff ed., 2012); W. Michael Tupman, Staying Enforce-
ment of Arbitral Awards under the New York Convention, 3 ARB. INT’L 209, 222 and 225 (1987).
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3AKAIOYAIOIIENICSI B OOACIYeHNU M YCKOPEHHU HPU3HAHUS M IIPUBEACHHUS B UCIIOA-
HeHVe HHOCTPAHHBIX apOUTPAKHBIX PELICHUI, HMPUBOASINUI B HCIIOAHEHHE CYA
MOXET II0 COOCTBEHHOMY YCMOTPEHHUIO AUOO IIPUBOAUTH B UCIIOAHEHUE apOUTpaxK-
HOe pelleHHe, AM0O IPUOCTAHABAUBATD TAKOE UCIIOAHEHHeE.

44.  DTOT OAXOA TIOAAEPKAH B PSIAE PEIleHH, B pAMKaX KOTOPbIX CYABI IBITAAKCH
YPaBHOBECHTb $aKTODPbl B MOAAEPXKKY OTCPOYKH M OCHOBHYIO Lieab KoHBeHImy,
3aKAIOYAIOIIYIOCS B OOA€IYeHHH M YCKODEHMM MPUBEACHUS B HCIIOAHEHHE HHO-
cTpaHHBIX apburpaxHsix pemenuit. [To Muenuto ®epepasbHoro cyaa ABcTpasmw,
CBOGOAY YCMOTpEHHUSI CAEAYET COM3MEPSITh C OOS3AHHOCTBIO CYAQ YAGASTD AOAKHOE
"4, Amanoruu-
HbIM 06paszom, cyabt B Coepntennbix 1lITarax mpuAepXUBAIOTCA MHEHHS, 9TO CYABL
AOAXKHBI OCYIIECTBASTD CBOIO CBOGOAY YCMOTPEHHMS [P OTIPEACACHUHU TOTO, CAEAYET
AM OTAOKHTD MAH IIPHOCTAHOBHTD OATBEPKACHHE apOUTPaXKHOTO pemmeHus "ryTeM
HAXOXAEHUS TIPABUABHOTO COOTHOIIEHHUS. MEKAY cTpaTerreil KoHBeHIIMH B TIOAB3Y

TIOATBEPXKAECHHS TaKOI'O ap6HTpa>KHoro pelleHNs] ¥ IPUHLIMIIOM MEXAYHApOAHOMN
11242

BHUMAHUE IIeASIM 3aKOHA M "AYXY U IPeAHA3HAYCHUIO [KOHBeHLu/H/I

BEeXXAMBOCTH, 3aKpenAeHHbIM B KouBenrmu'''**, 11 9T0 OKpy>KHBIE CYABI IIPH BbIHe-
CEeHUM CBOEro pelIeHHs] AOAKHBI CTPOrO YUMTHIBATh OCHOBHYIO Ileab KoHBeHIuH,
3AKAIOYAIOIIYIOCS B OOACrYeHHH MPHU3HAHMS M IPHBEACHHS] B MCIIOAHEHHe apOu-
TpaxHbIx pemennii'**. B aeae AB Gétaverken v. General National Maritime Transport
Co. Bepxosusiit cya I1IBeruu 0TKa3aACS OTAOXKUTD UCIIOAHUTEABHOE [IPOU3BOACTBO
B OKMAQHHH UTOTOB CyaebHOrO pazbupareabcta Bo Qpamuuy, "y4uTsiBast obuyio
eab Hpro-VopKckoit KOHBEHITHH [... ], 3aKAIOHAIONTYIOCS B 0GACTIeHUH TPHBEACHHS
B HCIIOAHEHHe MHOCTPAHHBIX apbuTpaxHbix pemenuit'>*. TIpepcepaTeab OKpyx-
HOTO CyAa AMCTepAaMa BBIHEC aHAAOTMYHOE MOCTAaHOBAeHHe ¥,

45. Taxoi MOAXOA TPOCAEKUBAETCS B PSIAC PEIIeHUH, B paMKaX KOTOPBIX IIpHMe-
HSIeTCs] KOMITAGKCHBII TTOAXOA, HAIpUMep B pemeHun 1o Aexy Europcar Italia SpA
v. Maeillano Tours Inc. (1 B mocaeayromux pemenusx 8 Coegnnennpix Llltarax, npu
MPHUHATHH KOTOPBIX YIHTHIBAAUCH Te ke PakTopb)' 2+
CYAOB TIPUMEPOM HAXOXKAEHMS [IPABHABHOIO COOTHOIIEHHS Pa3AMYHBIX (aKTOPOB

» KOTOPpO€ MOXKET CAY>KUTD AASL

Y ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, [2011] FCA 90S.

22]orf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western District of
Pennsylvania, United States of America, 22 December 2005, 05-0423; Alto Mar Girassol v. Lumbermens Mutual
Casualty Company, District Court, Northern District of Illinois Eastern Division, United States of America,
12 April 2005, 04 C 773.

2$Europcar Italia, S.p.A. v. Maiellano Tours, Court of Appeals, Second Circuit, United States of America,
2 September 1998, 97-7224.

1244 AB Gotaverken v. General National Maritime Transport Company (GMTC), Libya and others, Supreme Court,
Sweden, 13 August 1979, VI Y.B. Com. Ars. 237 (1981).

12%5Southern Pacific Properties v. Arab Republic of Egypt, President of the District Court of Amsterdam,
Netherlands, 12 July 1984, X Y.B. Com. AR. 487 (1985).

1246C., nanpumep, China National Chartering Corp. et al. v. Pactrans Air & Sea Inc., District Court, Southern
District of New York, United States of America, 13 November 2009, 06 Civ. 13107 (LAK); DRC Inc. v. Republic
of Honduras, District Court, District of Columbia, United States of America, 28 March 2011, 10-0003 (PLF);
Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern District of Illinois Eastern
Division, United States of America, 12 April 2005, 04 C 773.
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IPH YCTAHOBAEHHH TOTO, UTO B OOABIIEl Mepe 00eCIIeynBaeT COXpaHEeH e U 3alUTy
IIpaB CTOPOH: OTCPOYKA MAM IIPUBEAEHHE B HCIIOAHEHHe.

C. PeweHune o npeactaBneHnn Hagnexaulero obecneyeHus

46. Cya, KOTOpBI OTKAAABIBAET HCIIOAHHUTEABHOE IIPOM3BOACTBO COTAACHO
cratbe VI KoHBeHImuy, "MOXeT TakKe |[...] 0653aTb APyTyI0 CTOPOHY NPEACTaBUTH
HapAexalnee obecrederve’. KOHBEHINS He COAEPXKUT IOAPOOHBIX pasbsSCHEHMUI
OTHOCHTEABHO IOPsSAKA IIPUMEHEHUS AAHHOTO ITOAOXKEHMS U BMECTO 3TOTO MPeAO-
CTaBASIET CYAQM IIUPOKYIO CBOOOAY YCMOTPEHHSI IIPH OIIPEACACHUI MOMEHTA HCTpe-
6oBaHMs ObecredeHns 1 CyMMbI U pOPMBI TAKOTO O0eCIIedeH s

47. OTO NMOAOXEHHE IPECAEAYeT TPH LieA. Bo-IiepBbIX, OHO IPHU3BAHO He AOILY-
CTUTBb PACIIBIACHHS M COKPBITHS AKTHBOB AO 3aBepPIIEHIS IIPOLIEAY Pl OTMEHBI apOu-
TPAXHOT'O pelLIeHNs B CTPaHe, B KOTOPOI OHO GBIAO BBIHECEHO, U, TAKMM 00pasom,
FapaHTUPOBaTh, YTO 9TO APOUTPAKHOE pelleHHe MOXHO YCIEUHO [PHBECTH B
HCIIOAHEHHE B CAyYae OTKa3a B YAOBACTBOPEHHH XOAATaicTBO 06 orTmeHe'?".
Bo-BTOpbIX, OHO IO6YXAQET CTOPOHY, BO3PAXKAIOILYIO IIPOTHB PUBEACHHS B HCIIOA-
HeHMe, K TOMy, YTOObI Kak MOXHO ObICTpee [IOAATh XOAATACTBO 06 OTMeHe UAM
[PHOCTAaHOBACHUY UCIIOAHEHHUs apOuTpaxkHOro peuenus'>*
Karb 3apepikek'*”. B-TperpHX, OHO AQeT CTOpPOHE, AOOHMBAIOLIENCS HMCIIOAHEHFs

U TeM caMbIM H30e-

apOUTPa’KHOIO pelIeHNs], HAAAeXKAIIE TAPAHTUH CBOEBPEMEHHOTO IIOAYYEHNUsI [IAQ-
TeXa [IOCAe yperyAupoBaHus cropa'”’.

a. Bzaumocssazb mexdy omcpoykol u obecneyeHuem

48. Hecmorps Ha cBOOOAY YCMOTPEHHSI CYAOB B OTHOIIEHHU OTCPOYKH MCIIOAHH-
TEABHOTO IPOM3BOACTBA M BBIHECEHHS [TOCTAHOBACHHS O IIPEACTABACHHH Obecrieye-
HYsI, OOABIIMHCTBO CYAOB PACCMATPHUBAIOT BOIIPOC O TOM, YTOOBI 005I3aTh CTOPOHY,
BO3PAXKAIOLIYIO IIPOTUB IPUBEAEHIS B HCIIOAHEHHE apOUTPAKHOTO PelIeHNs, TIPeA-
CTaBUTD ODeCIIedeHNe B CUTYALUH, KOTAQ OHHU PEIIAIOT BOIIPOC 00 OTCPOYKE UCIIOA-
HUTEABHOTO IIPOM3BOACTBA. DB pesyaprare OTCpoOuka HMHOIAA CYUTAETCA

1247Cwm. Soleh Boneh International Ltd. v. Government of the Republic of Uganda and National Housing Corporation,
Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd’s Rep 208; Alto Mar Girassol v. Lumbermens
Mutual Casualty Company, District Court, Northern District of Illinois Eastern Division, United States of America,
12 April 2005, 04 C 773. Cwm. Take GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2877 (2009).

1248 Continental Transfert Technique Ltd. v. Federal Government of Nigeria, High Court, England and Wales,
30 March 2010, [2010] EWHC 780 (Comm); Soleh Boneh International Ltd. v. Government of the Republic of
Uganda and National Housing Corporation, Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd’s
Rep 208.

129 Europcar Italia S.p.A. v. Alba Tours International Inc., Court of Justice of Ontario, Canada, 21 January 1997,
TITITIO, peao Ne 366, XXVI Y.B. COM. ARB. 311 (2001).

125%0rf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western District of
Pennsylvania, United States of America, 22 December 2005, 05-0423.
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IIPEABAPDUTEADHBIM YCAOBHEM BbBIHECEHHS IIOCTAHOBACHMS O IIPEACTAaBACHUH
1251

obecreueHus
49. B coorBercTBum co crarbeit VI 06s3aTh MpeACTaBUTH ObecIedeHrne MOXKHO
TOABKO CTOPOHY, BO3PAXAIOL[yI0 IIPOTUB IPUBEACHHS B HCIIOAHEHHE apOuTpax-
Horo pemenust. Kak coobmaercs;, mpu paccMOTPEHHUH OAHOTO U3 A€A CYA IOCTAHO-
BUA CYUTATh "06OCHOBAHHBIM TO, YTO XOAATaH MPEACTABASIOT obecriedenue [...] B
CAy4ae MPEANIOAAraeMoOro IpUBeAeHHs B ucmoAHeHue >, CIIycTsi HECKOABKO AeT
APYTOI CyA B TOM 5Ke IIPaBOBOI1 CHCTeMe cdeA, 4T0 KOHBeHIHs He peAycMaTpyBaeT
OCHOBAHUI AASL TOTO, YTOGBI O6SI3bIBATD CTOPOHY, AOOHMBAIOIIYIOCS IIPHBEACHHUS B
HCIIOAHEHHEe apOUTPAXKHOTO PelleHus], IPeACTaBASTh obecredenne' >, B 1993 roay
cya B Tepmannnu cuea, uro, coraacHo crarbe VI KouBeHimu, cyp Brpase o6s3arp
IIPEACTABUTH HapAexkamlee ObeciedeHne TOABKO CTOPOHY, BO3PAXKAMIIYIO IIPOTHB
IPUBEACHHS B MCIIOAHEHNUE, A He CTOPOHY, AOOUBAIOLIYIOCS [PUBEACHHS B HCIIOA-
Henue'”*. C Tex IOp, KaK MPEACTABASIETCS], CYABI IIOCAEAOBATEABHO OTKA3bIBAAKCH
06s13bIBaTh CTOPOHY, AOGHBAIOLIYIOCS IPUBEACHHS B HCIIOAHEHME, IIPEACTABASTD
obecrieyeHre B KauyecTBe YCAOBUs IIPHBEACHHS. B HCIIOAHEHHE apOUTPaKHOTO
peurenus' >3,

50. Tot ¢axt, 4TO CyABI AOTOBAPUBAIOLIMXCS FOCYAAPCTB PACCMATPUBAIOT BOIIPOC
O TOM, BBIHOCUTD AHM IIOCTAaHOBACHHE O IPEACTABACHUN OOECIIeYeHHs TOABKO IIPH
pellleHnH BOIpoca 06 OTCPOUKe, He O3HAYAET, YTO ITU CYABI AOAXKHBI BCErAa 06s-
3bIBaThb CTOPOHY, BO3PAKAMOLIYIO IIPOTHUB IIPHBEACHNUS B UCIIOAHEHHE, TIPEACTABASITD
HapAexaljee obecredeHne B CAydae IIPHHATUS PelleHus 06 OTCpOUKe.

S1. Ha npaxTuke CyABI 4aCTO BBIHOCSIT TOCTAHOBAEHHE O IPEACTABACHUH ObecITe-
4eHHs NPHU NPUHATUM pemneHus 06 oTcpouke. Kax 3asBuA AIEAASIIMOHHBIA CYA
Anranu u Yaabca, ofecredeHnme — 3TO IjeHAa, KOTOPYIO CAEAyeT 3aIlAATHTD 3a

OTCPOUKY, 1 OHO CAYXXHT AASL 3alllUThl MHTEPECOB CTOPOHBDI, AO6HB3}OmCﬁCﬂ IIpuBe-

AEHHSI B MCIIOAHEHHE apOUTPAXKHOTO peureHs' >,

1251Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October 2007, [2007]
EWCA Civ 988; Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002, [2002]
EWCA Civ 543.

122Henri Li¢vremont and v. Adolphe Cominassi, Maatschappij voor Industriele Research en Ontwikkeling BV,
President of Rechtbank, Court of First Instance of Zutphen, Netherlands, 9 December 1981, VII Y.B. CoM. ARB.
399 (1982).

1253Southern Pacific Properties v. Arab Republic of Egypt, President of the District Court of Amsterdam,
Netherlands, 12 July 1984, X Y.B. Com. ArB. 487 (1985).

125*Oberlandesgericht [OLG] Frankfurt, Germany, 10 November 1993, 27 W 57/93. Cm. tawke Powerex Corp,
formerly British Columbia Power Exchange Corporation v. Alcan Inc., formerly Alcan Aluminum Ltd., Court of Appeal
of British Columbia, Canada, 4 October 2004, 2004 BCCA 504.

1255Cym., nanpumep, Gater Assets Ltd. v. Nak Naftogaz Ukrainiy, Court of Appeal, England and Wales, 17 October
2007, [2007] EWCA Civ 988; Yukos Oil Co. v. Dardana Ltd., Court of Appeal, England and Wales, 18 April 2002,
[2002] EWCA Civ 543.

1256Yukos Oil Co. v. Dardana Ltd, Court of Appeal, England and Wales, 18 April 2002, [2002] EWCA Civ 543.
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52. B aeae IPCO Boicokuit cyn AHramm cuea, 4To, coraacHo cratbe 103 (S)
3akoHa 06 apburpake 1996 rosa (BBoAﬂmeﬁ B AeHicTBHE CTaThio VI KOHBeHuHH),
OH BIIpPaBe OTKAAABIBATh IIPUHSTHE PELICHHUS] O IPUBEACHUH B UCIIOAHEHHE apOu-
1257 B CoeanHeH-
Hbix ITITaTax cyaBl TAKKe TPEOYIOT OT CTOPOHBL, BO3PAXKAIOIIeH IPOTHB IPUBEASHIS

TPAXXHOTO PeLIeHHs IIPU YCAOBHH IPEACTABACHMS O0OeCIIedeH s

B HCIIOAHEHHE, IPEACTABASITD HapAexkallee obecriedeHre B Ka4eCTBE YCAOBHS IIPU-
HATHS penrenust 06 orcpouke'>®. B aeae Nedagro oxpysHoit cya HOxHoro oxpyra
Hoto-Vopka B Coepnennsix IlItarax oTkasaacsi HOTpe6OBaTh NpeACTaBACHHS
obecrieyeHrss Ha TOM OCHOBAHMH, YTO OTBETYMK YK€ IIPEACTABHA "HAapAeXKallee
obecreveHre” MOCPEACTBOM OTAQYH B 3aA0T UMYLIECTBA CO CTOMMOCTBIO, COOTBET-
cTByIomel npuunTaomericss cymme'>’. B HupepaaHaax mpepcepaTeAb OKpY)KHOTO
cyaa AMcTeppaMa OTKa3aA B YAOBA€TBOPEHHH IPOChOBI 06 OTCPOUKe HA TOM OCHO-
BaHHH, YTO OTBETYHK "HE POAEMOHCTPUPOBAA HHKAKON TOTOBHOCTH IIPEACTABHUTH
HapAexamee obecreuerne’ >,

53. B Tex cAydasix, KOTAQ CyAbI IPU3HABAAH, YTO BbIHECEHHE PElIeHHUs 06 OTCpOUKe
3ABUCHT OT IIPEACTABACHUS ObecredeHust' !, OHM CYMTAAH, UTO €CAM CTOPOHA, BO3-
paKaromast IPOTUB IPUBEACHIS B HCIIOAHEHHE apOUTPAXKHOTO pelleHHs, He TIPeA-

CTaBHAQ IIPEAITMCAHHOI'O obecriedeHUs B TeYeHHE CpOKa, YKa3aHHOI'O CYAOM, TO

9TOT CyA BIIpaBe IIOCTAHOBUTD O HayaAe IPOLIEAYPbI IPHBEACHIS B UCIIOAHEHHE >,

Kak 3asBua okpyxHoit cyp Oxmuoro oxpyra Hoto-Mopka B Coepunennpix IlItatax
B CcBssu ¢ peaoM Spier: "Ecam cTopoHa, Takast Kak [OTBeTYHK], He HpeACTaBAseT
obecrieueHre, TO TOTAQ, BEpPOSITHO, HAAAEXKAIIMIM CPEACTBOM IIPABOBOM 3AIUTHI
OYA€T OTKa3 B YAOBAE€TBOPEHHH €€ XOAATaiCTBa 06 OTCpouke pemrenus' >,

1257IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm).

1258Cm., nanpumep, Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern
District of Illinois, Eastern Division, United States of America, 12 April 2005, 04 C 773; Nedagro BV. v. Zao
Konversbak, District Court, Southern District of New York, United States of America, 21 January 2003, 02 Civ.
3946 (HB); Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court,
Southern District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. Com.
ARB. 956 (1998); Consorcio Rive, S.A. de CV, Briggs of Cancun, Inc., David Briggs Enterprises, Inc., District Court,
Eastern District of Louisiana, United States of America, 26 January 2000, 99-2205, XXV Y.B. Com. Ars. 1115
(2000).

1259 Nedagro BV. v. Zao Konversbak, District Court, Southern District of New York, United States of America,
21 January 2003, 02 Civ. 3946 (HB).

1260Gouthern Pacific Properties v. Arab Republic of Egypt, President of the District Court of Amsterdam,
Netherlands, 12 July 1984, X Y.B. Com. AR. 487 (1985).

1261Consorcio Rive, S.A. de CV. v. Briggs of Cancun, Inc., David Briggs Enterprises, Inc., District Court, Eastern
District of Louisiana, United States of America, 26 January 2000, 99-220S, XXV Y.B. Com. ARrs. 1115 (2000).

1202 [noaseosas International Co. v. Aconcagua Investing Ltd., Court of Appeals, Eleventh Circuit, United States of
America, § July 2012, 11-10914; Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros,
District Court, Southern District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW),
XXIII Y.B. Com. ARB. 956 (1998).

12631 Martin Spier v. Calzaturifico Tecnica S.p.A., District Court, Southern District of New York, United States
of America, 12 September 1988, 1988 WL 96839.
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54.  Cyant B ABcrpasnu u Kanape Takke BHIHOCHAM ITOCTAHOBAGHHS O IIPEACTAB-
AeHHHU obecIiedeHNs IPH PaCCMOTPEHHU BOIIPOCa 00 OTCPOYKe UCIIOAHHTEABHOTO
npousBoAcTBa' .
OTCpOYKa "6YAET 3aBUCETb OT COBAIOAEHHS [CTOPOHOIA, BO3paXKAKOIeil IPOTUB MPH-

BEACHUA B HCIIOAHCHHEC aP6I/ITPa>KHOI'O PQH_IEHI/IFI], O65[33TeAbCTBa, COTAACHO KOTO-

B aeae Toyo Bepxosmbii cys Buxropmm mocraHOBHA, UYTO

pPOMy OHa CO BCell TIIATEABHOCTBIO OYAET AOOMBATBCS YAOBAETBOPEHHUSI CBOETrO
xoparaiicrBa B CHHramype, a Takke OT BBIIIOAHEHHS YCAOBHUS IIPEACTABACHUS €10
HaAAEXAINero obecIieye s B pa3Mepe HeBbIIAQYEHHO CyMMbl, YKa3aHHOM B ap6u-
TPAXHOM peLIeHHH, BKAIOYas IIPOLIEHTH HA AAQTy OTCPOYKU PACCMOTPEHMS XOAQ-
TallCTBA O NPMBEACHUU B MCIIOAHEHUE apOUTpasKHOro perneHus ">,

5S. Takoil IIOAXOA HAXOAUT OIPEACACHHYIO IIOAAEPXKKY B HO020MOBUMEAbHbIX
MAamepuarax, B KOTOPbIX OTMEYAETCS], YTO OTCPOUKA MOKET OBITb IIPeAOCTABACHA
"TOABKO HA YCAOBUH IIPEACTABACHHS CTOPOHOI, BO3PAXKAIOIEH IIPOTHB IPUBEACHIS
B MCIIOAHEHHE apOUTPAXXHOTO pellleHns, Hapaexamero obecredenus' >, Jto mue-
HUe Pa3AEASIOT HEKOTOpble KOMMEHTATOPbI, KOTOPbIE CYHTAIOT, YTO AAs Obecrede-
HUSL COOAIOAGHUSI IIPaB CTOPOHBI, AOOUBAIOINENICS NPUBEACHHS B UCIIOAHEHHE
apOUTPAXKHOrO pelIeHus], pelleHIe 00 OTCPOUKe BCETAA AOAKHO OBITh O0YCAOBAEHO
IpeACTaBAeHNEM ObeCIiedeH s CTOPOHOM, BO3PAXKAOLleil IPOTUB IIPUBEACHHS B
UCIIOAHEHHe apOUTpaskHOro pemenus'>”.

56. Tem He MeHee C y4eTOM pa3peIINTeAbHON GOPMYAUPOBKH CTaTh VI, KoTOopas
MPEeAYCMATPUBAET, YTO CYABI MOTYT B PaMKaX CBOeH CBOOOABI YCMOTpPEHHS IPHHH-
MarTh peleHue O TOM, BBIHOCHTDb A IOCTAHOBAEHHE O IIPEACTABACHUH ObeCIede s,
PsIA CYAOB, O 4eM FOBOPUTCS HIDKe, IPHHIMAAU pellleHne 00 OTCPOUKe MCIIOAHH-
TEABHOIO IIPOM3BOACTBA (€3 BBIHECEHMS IIOCTAHOBACHHS O IIPEACTABACHUM
obecreveHus.

b.  ®axkmopsl, ysumsiBaembie cyoamu npu NPUHAMUU pelleHus
0 mom, cnedyem /iU BbIHOCUMb NOCMAHOBeHUe 0 npedcmasieHuu
"Hadnexauwe2o obecneqyeHus"

57. Ilpu NpUHATHE pelleHNs O TOM, CAEAYET A 005I3aTh CTOPOHY, BO3PAKAIOIYIO
HPOTHB IIPUBEACHHUS B UCIIOAHEHHE ApOUTPAXKHOTO pelleHNs, IPEACTABUTD obeciie-
YeHHe, CYAbl OOBIYHO PACCMATPUBAIOT PA3AUUHbIE GAKTOPbI, BKAIOUAsI BEPOSITHOCTD

1264Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20 December 2000,
7565 of 2000. Cm. Taxsxe Powerex Corp. v. Alcan Inc., Supreme Court of British Columbia, Canada, 30 June 2004,
2004 BCSC 876.

1265Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20 December 2000,
7565 of 2000.

1266 Todeomosumenvvie mamepuar, United Nations Conference on International Commercial Arbitration,
Summary Record of the Seventeenth Meeting, E/CONF.26/SR.17, p. 4.

1267GARy B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 2877 (2009); W. Michael Tupman, Staying
Enforcement of Arbitral Awards under the New York Convention, 3 ARB. INT'L 209, 223 (1987).
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YAOBAETBOPEHUSA XOAaTafICTBa 00 OoTMeHe HAU TIIPUOCTAHOBACHNHN HCIIOAHEHHUS
ap6I/ITPa)KHOI‘O PpelIeHM, BEPOATHOCTD TOI'O, YTO aKTHBDI BCE €IIle 6YAYT B HAAWUYUH
B CAy4ae OTCPO4YKH IIPUBEACHHS B MCIIOAHEHHE, 1 OTHOCHUTEADHbIE HPO6A€MI)I, CO3-
AaBaeMbl€ AASI CTOPOH TaKHMM IIOCTAaHOBACHHEM.

58. Awuranmiickue Cyabl IPHHHUMAIOT BO BHUMAHKE BEpPOSTHOCTb TOIO, 9TO apbu-
TPaXKHOE pelleHne OYAeT OTMEHEHO B CTPaHe, A€ OHO OBIAO BbIHECEHO, M YTO
AKTUBBI BCe ele OYAyT B HAAMYUM, ECAU CYA [IPUMET pELIeHHe OTAOXKHTD HCIIOAHU-
TeAbHOE IPOU3BOACTBO. B pAeae Soleh Boneh AmeAasiMOHHBIN cys AHTAMH U YoAbca
[IOCTAaHOBHUA O0SI3aTEABHO YUUTHIBATH ABA CAEAYIOLIVX BRKHBIX PaKTOpa: CTEleHb
060CHOBaHHOCTH apIyMeHTa O TOM, YTO apOUTPAKHOE pelleHre SIBASETCS Hepel-
CTBUTEABHDBIM, U "A€TKOCTh MAW TPYAHOCTD IIPMBEACHUS B UCIIOAHEHHE apOUTpax-
Horo pemenus'?®, Yro kacaercs cremeHH OOOCHOBAHHOCTH apOUTPaKHOIO
PELIEHNSI, TO CYA 3asIBHA, UTO "€CAM apOUTPAXKHOE PelleHHe SIBHO HEACHICTBUTEABHO,
TO AOASKHO BBIHOCHTBCS pelieHue 06 OTCPOUKe, a He [OCTAHOBAGHHE O IIPEACTaB-
AeHWHU O0ecCIIeYeHHUs]; eCAU OHO SIBHO AEHMCTBUTEABHO, TO CAEAYeT BBIHECTH AHMOO
[IOCTAaHOBAEHHE O €r0 HEMEAACHHOM [IPUBEACHUN B UCIIOAHEHHUE, AUOO [IOCTaHOBAE-
HUE O IIPEACTABACHUM CyIeCTBEHHOro obecrieveHus’. AHAAOTMYHBIA ITOAXOA
HCTIOAB30BaACS npH paccmorpenun aeaa APIS AS v. Fantazia'*®. B aeae IPCO
AreAASIIMOHHDI CYA OTMEHHUA pelleHHe O IPEACTABACHHUH 00eCredeHus], IPUHSTOe
CyAOM 60Aee HU3KOI MHCTAHIMH, HA TOM OCHOBAHUH, YTO BEPOSTHOCTb PaCIIbIACHNUSI
aKTHBOB ObIAQ HEBBICOKOM U YTO y CTOPOHBI, BO3PAXKABIIEH [IPOTHB IPUBEACHHUS B
UCIIOAHEHHEe apOUTPAXKHOIO pelleHus], GbIAM BeCKHe apIyMEeHTbl B II0Ab3Y OTMEHbI
apbutpaxksoro pemenus'>’’.

59. AmnaaoruunsiM obpasoM, Bricokuit cyp ToHKoHTra yueA Te 5xe GpaKTOPHI B AeAe
Karaha Bodas Co. v. Perusahaan Minyak Dan Bumi Negara (Pertamina). OTmeTus,
4TO HEONPEACAEHHOCTb 06CTOATEABCTB AeAa Pertamina, "kak mpeacraBasercs, |...]
CBHAETEABCTBYeT B MOAB3y xoparaiictBa KBC o mpepcraBaeHuMm obecredeHus',
Boicokuit cya ykasaa Ha TPYAHOCTb IIPUBEACHHS B HCIIOAHEHHE apOUTPaXKHOTO
pelueHust 1 cdea, 4To TpeboBaHue K Pertamina 06 yIaaTe CylieCTBEHHON ACHEXXHOMN
CYMMBI HE3aA0ATO AO NPOBeAeHUsI B JOHKOHTe CAYIIAHHUI O TPHUBEACHHU B HCIIOA-
HeHHe apOUTPKHOTO pELIEHHS MOXXET OKas3aTh 'cepbe3HOe OTPHIjATEABHOE U
CAMIIKOM HECIIPAaBEAAUBOE BO3AEICTBHE Ha IToAOXKeHHe Pertamina’, B To Bpemst Kax
OTCYTCTBHE OOeCIleueHHsI OKAXET "He3HAYHTEAbHOE OTPUIIATEABHOE BO3AEHCTBIE
Ha noaoxerne KBC B pamkax paccMarpuBaemoil B TOHKOHre TsDKOBI', yUHTBIBAS
Haanume y Pertamina 3HAUMTEABHBIX aKTHUBOB IO BceMy MHPY. COOTBETCTBEHHO,

126880leh Boneh International Ltd. v. Government of the Republic of Uganda and National Housing Corporation,
Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd’s Rep 208.

1269 Apis AS v. Fantazia Kereskedelmi KFT, High Court of Justice, England and Wales, 21 September 2000,
[2001] 1 All ER (Comm).

1270IPCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm).
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Boicokmit cyp oTkasaAcst obsi3arb Pertamina mpeacrauts obecredenue'””!. B peae
Hebei BepxoBHsli1 cys [OHKOHIa OTKAOHHA XOAAQTANCTBO O BbIHECEHHH IIOCTAHOBAE-
HUSL O IPEACTABAEHUH OOecredeHrs] Ha TOM OCHOBAHHH, YTO OTBETYHK SIBASETCS "B
CyILIECTBEHHOM CTEIeHU MECTHOM KOMIIaHUEH, 06AapamoIel 3HAUNTEAbHBIMU aKTH-
BaMH, ¥ YTO HET IIPHYHMH [PEALIOAATaTh CYIECTBOBAHUE AASL XOAATAsl KAKOTO-AH60
PHUCKa, OT KOTOPOTO €I0 CAEAYeT 3ALUTUTh [OCPEACTBOM IIOCTAHOBACHHS O IIPEA-
craBaeHHHu obecreverus” >,

60. Ha Kaitmanosix OcTpoBax BepxoBHbIII CyA OTKa3aACS BBIHECTU IIOCTAHOBAE-
HU€ O IPEACTaBACHUH 00eCIIedeHNs] B CHAY "OTCYTCTBUSI IIPAKTHYECKOM BO3MOXKHO-
cru’ TpeGOBaTh OT OTBETYMKA AEHCTBUTEABHOTO IIPEACTABACHMS ObecIedeHust
HE3AAOATO AO IPUHSATHS pelleHus ANeAASIIIMOHHBIM CyAOM Ilapuska B paMKax mpo-
H3BOACTBA 00 OTMeHe apOHTPasKHOro pemeHns ',

61. Cyast B Coepunennpix IllTarax npu NPUHATHN PeLIEHUS O TOM, CACAYET AU
BBIHECTU IOCTAHOBACHHE O MPEACTABACHHUH O0ecreveHus], He OL|eHUBAIOT BEPOST-
HOCTb OTMEHBI apOUTPaKHOTO PELIEHMS, & YACASIOT 0CO6Oe BHHMAHUE IOCAEA-
CTBHSIM AASL CTOPOH BBIHECEHHS IIOCTAHOBACHMSI O NPEACTABACHHHU ObecredeHus.
B aeae Jorf okpyskHoiIT cyp 3amapHoro okpyra IleHcnabBaHNM OTKa3aACs 00s3bIBATh
OTBETYMKA [IPEACTABUTH OOecIedeH e Ha TOM OCHOBAHUH, YTO, HECMOTPSI Ha OTCYT-
CTBHE KAaKHX-AMOO IPU3HAKOB, YKa3bIBAIOLIMX HA TO, YTO XOAQTAMl CTOAKHYACS C
Cepbe3HbIME (PMHAHCOBBIMU IpOOAEMaMU B pe3yAbTaTe HECIIOCOOHOCTH HeMeA-
A€HHO IIPUBECTH B UCTIOAHeHMe apOuUTpakHOe pemeHue (HeB3upas Ha TO, 4TO B
TedeHHe IIOYTU IOAA OH He MOT IIOAYYMTb AOCTYI K IIPHYMTAIOUIENCS COTAACHO
apOUTPAXKHOMY pPElIEHHI0 ACHEKHOH CyMMe), OCTAaHOBAGHHE O MPEACTABACHHH
obecreueHys HaHeCeT "peaAbHBIN Bpea' OTBeTInKy'>*,

62. Hexoropsie cyast B Coepunennbix IllTarax paccMaTpuBaAn BO3MOXKHOCTb
BbIHECEHUSI [IOCTAHOBAEHHUS O IIPEACTABACHHU OOeCIiede sl CyBepeHHbIM TOCYAAp-
CTBOM MAH ero opraamu. B 1997 roay oxpyxHoit cya IOxmoro oxpyra Heio-Hopxa
HpuileA K BbIBOAY, 4T0 crarbst VI KonBeHuun paspemaer emy Tpe6oBaTh OT CyBe-
PEHHBIX CyOBEKTOB IIPEACTABASTH ObeCIIeueHIe AO BbIHECEHHS CYACOHOTO pellleH s,
€CAM OHH XOAQTACTBYIOT 06 OTMEeHe MAUM IPUOCTAHOBACHHH HCIIOAHEHUS

271K araha Bodas Co. LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara—Pertamina, High Court
of the Hong Kong Special Administrative Region, Hong Kong, 20 December 2002, XXVIII Y.B. Com. ARB. 752
(2003).

1272Hebei Import & Export Corp v. Polytek Engineering Co. Ltd., High Court, Supreme Court of Hong Kong,
Hong Kong, 1 November 1996, [1996] 3 HKC 728.

1273The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Island, 17 June 1988, XIV Y.B. Com.
Ars. 621 (1989).

“*"*Jorf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western District of
Pennsylvania, United States of America, 22 December 2005, 05-0423. Cm. Take Alto Mar Girassol v. Lumbermens
Mutual Casualty Company, District Court, Northern District of Illinois Eastern Division, United States of America,
12 April 2005, 04 C 773.
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apburpaxkHoro peuenus'>’>. B 0AHOM 13 HeAQBHUX pelleHHI OKPY>KHOM CYA OKpyra
Koaymbust orkasaacs norpe6oBarb or Pecrybamku ToHAypac mnpeacTaBUTh
KaKoe-An60 obecriedenne KaK "CyBepeHHOTO FOCYAAPCTBA, KOTOPOE B CHAY IIPe3yMII-
LUK SIBASIETCSI [IAATEKECIIOCOOHBIM B KOTOpPOe GYAET COOAIOAATH 3aKOHHBIE [IOCTa-
HOBA€HUs], BbIHECEHHbIE CYAAMH B AQHHOM cTpaHe uAau B [oHpypace"'?’S,

C. (pO,DMG u cymma obecneyeHus

63.  Cyabl 10 COOCTBEHHOMY YCMOTPEHHIO YCTaHABAUBAIOT CyMMy U GpopMy obe-
CIIeYeHMs], KOTOPOe AOAYKHO OBITH IIPEACTABACHO CTOPOHOM, BO3PAXKAIOIIel IPOTHB
IPUBEAEHHUS B HCIIOAHEHHE apOUTPAXKHOTO pelleHus.

64. B 6oAbmmMHCTBE IIPABOBBIX CHCTEM CYABI 06513bIBalOT OTBETYMKOB IIPEeACTaB-

ASITH AMO0 OAHKOBCKYIO rapaHThio'””’

1278

, AGTIO3UT B YKa3aHHOM CyMMe Ha 3aAOTOBOM
cuere'””® MAM 3201, AMOO HMHYIO GpOPMY B PaBHOM CTEIEHM IPHEMAEMOro obecrre-
geHns'?’. Kak 0TMe4aA0Ch OAHHM U3 KOMMEHTATOPOB, CYAbl OTAABAAU IIPEAIIOYUTE-
HHe HAAMYHBIM ITAQTEXaM Ha 3aAOTOBBIX CYeTaX MAM MEeXAYHAPOAHO IPH3HAHHBIM

[AATEXXHBIM MHCTPyMeHTam' 2%,

65. B peae Spier oxpyxmoit cys IOxmoro okpyra Hero-Mopka B CoepnHeHHbIX
[IraTax OTKA3aACS Pa3pelINTh UTAABSIHCKON CTOPOHE, BO3PaXKaBIIel IIPOTHUB IPH-
BEAEHIS B MCIIOAHEHHE apOUTPAKHOTO pelleHns], 0pOPMUTb FAPAHTHIO B UTAABSH-
CKOM 0aHKe, COYTS, YTO "CTOPOHA, AOOMBAIOWIAsCS IIPHBEACHMS B HCIIOAHEHHE
apOUTPAXKHOTO pelleHUs], UMeeT IPaBo Ha obecIeueHMe, IIO3BOASIONlee €ff BO3-
OY>KAQTD TIpsIMbIe HCKH B OTHOLIEHUH AMOO COOCTBEHHOCTH, AUOO FapaHTa, IOCTO-
SIHHO IIPOXKUBAIOIIETO B CTPaHe IPHBEACHUS B HCIIOAHeHMe", B TO BpeMs Kak obe-
CliedeHHe, IpepAaraeMoe CTOPOHOM, BO3PAXKAIOIIeH IPOTHUB IIPHBEACHHS B
HCIIOAHEHHE apOUTPAKHOIO pelIeHHs], "MOXKET BBIAABATBCS HAU PEryAUpPOBATHCS
TOABKO B COOTBETCTBHH C MTAABSIHCKHUM 3aKOHOAATEABCTBOM' M, CA€AOBATEABHO,
OyaeT CBs3aHO ¢ "HeM30EXHBIM PHCKOM AAABHEHIIMX pa3bupareabcTs B Mraauu'.

1275Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court, Southern
District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. Com. ARB. 956
(1998).

1276DRC Inc. v. Republic of Honduras, District Court, District of Columbia, United States of America, 28 March
2011, 10-0003 (PLE).

1277 Apis AS v. Fantazia Kereskedelmi KFT, High Court of Justice, England and Wales, 21 September 2000,
[2001] 1 All ER (Comm).

1278The Republic of Gabon v. Swiss Oil Corporation, Grand Court, Cayman Islands, 17 June 1988, XIV Y.B. Com.
Ars. 621 (1989).

1279 Consorcio Rive, S.A. de CV, Briggs of Cancun, Inc, David Briggs Enterprises, Inc., District Court, Eastern
District of Louisiana, United States of America, 26 January 2000, 99-220S, XXV Y.B. Com. Ars. 1115 (2000).

1280Njicola C. Port, Jessica R. Simonoff et al,, Article VI, B: RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEw YORK CONVENTION 415, 435 (H. Kronke,
P. Nacimiento et al. eds., 2010).
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B CBSI3H € 9THM OKPYIXKHOIL CYA IIPEAAOXKHA CTOPOHE, BO3PAKABIIE IPOTHB IIPUBe-
AEHISI B UCIIOAHEHHUE, A00 0pOPMUTD 3aA0T, AUOO OTKPHITH "0€30T3BIBHBII aKKpe-
AUTHB B 6aHKe, pacrioaoxenHoM B Hpro-Hopxe"'2%.

66. Ilpu ompepeAeHHE CyMMbI OOeCIIedeHIS CYAbL PYKOBOACTBYIOTCSI PAa3AUYHBIMU
[IOAXOAAMH, KOTOpbIE VUUTHIBAIOT OXHAAEMYI CTOMMOCTH COTAACHO apOHTpax-
HOMY peLIeHHIO, IAATeXXeCIIOCOOHOCTh CTOPOHBI, BO3PAKAIOILEN IIPOTUB IIPHBEAE-
HUSI B MCIIOAHEHHe apOUTPAKHOIO PpElIeHHs, U BO3AEHCTBHE ObecIedeHHs Ha
CTOPOHY, MOOYXKAAIOIee ee OTKA3aThCSl OT TAKTHKH IpoBoAodek'**?. Cyabpl dacTo
BBIHOCSIT IIOCTAHOBAEHHUSI O [PEACTABACHHH O0OeCredeHus B pasMepe BCell CyMMBl,
YKa3aHHOW B apOUTPaKHOM peIleHHH, U TPeOYIOT, YTOOBI AX0ObIE IPOLIEHTHI IO
obecreueHHIO [IOCTYIIAAU B PACIIOPsDKEHHE CTOPOHBI, AOOHMBAIOIIENCS IIPUBEASHIIS
B HCIOAHEHHe apONTPaXHOTO peILIeHVs, B IJeASX 3alUTHl €€ 9KOHOMUYECKHUX
uHTepecos >,

67. B AHraum Cyabl peAKO HAa3HAYAIOT ObecIIedeHHe B IIOAHOM CyMMe, yKa3aHHOM
B apOUTPAXXKHOM PELIEHHH, B TeX CAYYasX, KOTAA CYyILeCTBYeT BePOSTHOCTh OTMEHBI
apOUTPAXHOIO PellleHHs] KOMIIETEHTHbIM OPraHOM B CTPaHe, TA€ OHO OBIAO BbIHe-
ceno'?**, Kak 3asiBUA AIIEAASILOHHBIN CYA 110 AeAy Soleh, "ecan apburpaxHoe pere-
HUe SIBHO AEICTBUTEABHO, TO AOAXKHO OBITb BHIHECEHO AUGO IIOCTAHOBAEHHE O €ro
HeMEAACHHOM IIPHBEACHHH B HCIIOAHEHHE, AUOO IOCTAHOBACHHE O IIPEACTABACHUN
CyIjecTBeHHOro obecredenus’. AHaaormaHbsM 06pasom, PepepaabHerit cyp ABCTpa-
AMH, CCBIAQSICH Ha AeA0 Soleh, 06513aA CTOPOHY, BO3PAXKAIOLIYIO IPOTHB IPUBEACHHS
B UCIIOAHEHHE apOUTPaXKHOIO pelleHHs, IIPEACTABUTb 'CylIeCTBEHHOe obecIede-
Hue"'?%. B aeae IPCO Bricoxuit cys AHIANY [IOCTAHOBUA IIPEACTABUTH ObecIederne

B pasMepe OIIPEACACHHOTO IIPOLIEHTA OT CYMMbI, yKaSaHHOﬁ B aP6I/ITpa}KHOM pemte-

HUM, U HEMEAAEHHO BBIIIAATHTD 9Ty "6eCCIOPHO MPHYUTAIOLIYIOCA” Cymmy 2,

12811 Martin Spier v. Calzaturifico Tecnica S.p.A., District Court, Southern District of New York, United States
of America, 12 September 1988, 1988 WL 96839.

1282Njicola C. Port, Jessica R. Simonoff et al,, Article VI, B: RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDs: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 415, 435 (H. Kronke,
P. Nacimiento et al. eds, 2010).

28Toyo Engineering Corp v. John Holland Pty Ltd., Supreme Court of Victoria, Australia, 20 December 2000,
7565 of 2000; Alto Mar Girassol v. Lumbermens Mutual Casualty Company, District Court, Northern District of
Illinois Eastern Division, United States of America, 12 April 2005, 04 C 773; Europcar Italia S.p.A. v. Alba Tours
International Inc., Court of Justice of Ontario, Canada, 21 January 1997, CLOUT Case 366, XXVI Y.B. Com. ARB.
311 (2001).

1284Soleh Boneh International Ltd. v. Government of the Republic of Uganda and National Housing Corporation,
Court of Appeal, England and Wales, 12 March 1993, [1993] 2 Lloyd’s Rep 208.

1285ESCO Corp v. Bradken Resources Pty Ltd., Federal Court, Australia, 9 August 2011, NSD 876 of 2011.

1286IpCO v. Nigeria (NNPC), High Court of Justice, England and Wales, 27 April 2005, [2005] EWHC 726
(Comm).
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68. Yro KacaeTcst CpoKa MPEACTABACHHSI OOeCIIeueH s, TO C YIeTOM COOOIeHMIH
0 A€AAX MOXKHO IIPEATIOAONKHTD, UTO CYAbI OOBIMHO OOS3BIBAIOT COOTBETCTBYIOIIYIO

CTOpPOHY IPeACTaBUTh obecmederue B Tedenune 20-30 aHerr'?Y. ToT CpOK MOXKeT

ObITb GOACE IPOAOAKUTEABHBIM B 3aBUCUMOCTHU OT $popMbl obecredens' >,

1287Skandia America Reinsurance Corporation v. Caja Nacional de Ahorro y Seguros, District Court, Southern
District of New York, United States of America, 21 May 1997, 96 Civ. 2301 (KMW), XXIII Y.B. Com. ARB. 956
(1998); Jorf Lasfar Energy Company, S.C.A. v. AMCI Export Corporation, District Court, Western District of
Pennsylvania, Unites States of America, 22 December 2005, 05-0423; IPCO v. Nigeria (NNPC), High Court,
England and Wales, 27 April 2005, [2005] EWHC 726 (Comm).

1288Cm. Martin Spier v. Calzaturifico Tecnica S.p.A., District Court, Southern District of New York, United States
of America, 12 September 1988, 1988 WL 96839: B aToM peAe Cyp 00s3aA OTBETYMKA OTKPHITh AKKPEAHTHB B
TeueHue 90 AHei.



Cratba VII

1. Tloaoxenus Hacrosimeii KoHBeHIIUM He 3aTparuBaiOT ACHCTBUTEABHOCTH
MHOTOCTOPOHHMX MAM ABYCTOPOHHUX COTAAIIEHMI B OTHOIIEHUH IPU3HAHUS
U IIPUBEACHUS B MCIIOAHEHME apOHTPAXKHBIX pelleHMni, 3aKAI0UeHHbIX Aoro-
BapuBaroIuMucs [ocyaapcTBaMy, M He AMIIAIOT HUKAKYIO 3aUHTEPEeCOBAHHYIO
CTOPOHY IIpaBa BOCIIOAB30BAaThCSI AIOOBIM apOUTPAXHBIM pelleHHeM B TOM
IOpSIAKE M B TeX IIPeAeAaX, KOTOpPbIe AOITyCKAIOTCS 3aKOHOM HAM MEXKAyHa-
POAHBIMH AOTOBOPAMH CTPAHBI, TA€ UCIIPAIINBACTCS IPU3HAHNE U IPUBEACHHUE
B HCIIOAHEHHE TaKOrO apOUTPasKHOTO pelleHNsL.

2. JKenesckuit mportoxoa 1923 ropa 06 apburpakesix oropopkax u JKenes-
ckas KoHBeHIus 1927 ropa o IpuBeAeHMHU B HCIIOAHEHHE HHOCTPaHHBIX ap6n—
TPOKHBIX pPeIIeHMH YTPAuMBAIOT CHAY MeXAY /OroBapHBAOIIMMHCS
TocypapcTBaMu TocAe TOTO, KaK AASL HUX CTAaHOBUTCSI 00sI3aTeABHOMN HACTOSI-
mas KoHBeHIMS, U B TeX IpeAeAax, B KOTOPBIX OHA CTAHOBHUTCS AAS HHX
0053aTeAbHO.

MoarotoButenbHble MaTepuabl

ITodzomosumenvtvie mamepuarv: 1o crarbe VII, npunsroit B 1958 roay, coaepxarcs
B CAGAYIOIIMX AOKYMEHTaX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npueeaeﬂuu 8 UCNOAHEHUEe UHOCMPAHHDLX ap6u—
MpaxcHvlx pemeuuﬁ U 3ame1aruss npasumnesvcms u opzauusauuﬁ:

o Aoxaap Komurera mo MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaXKHBIX pele-
auit: E/2704 u Ilpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[PABUTEABCTB U OPraHM3ALMI, KACAIOIHECs IPOeKTa KOHBEHIJUH O [PHU3HA-
HUM ¥ TIPUBEACHMH B UCTIOAHEHHe HHOCTPAHHBIX apOUTPAsKHBIX pelleHwuit):
E/2822, Annexes I-II; E/2822/Add.1, Annex L.
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Kongepenyus Opeanuzayuu Obvedunennvix Hayuii no mexncoynapoonomy xommepue-
cKoMy apoumpancy:

o IlompaBku K IPOEKTy KOHBEHIMH, [IPEACTABACHHBIE IIPABUTEAbCTBEHHBIMH
aeaerarmamu: E/CONE.26/7; E/CONE.26/L.16; E/CONF.26/L.44.

Kpamkue omuemot:

« Summary Records of the Eighteenth, Nineteenth and Twentieth Meetings of
the United Nations Conference on International Commercial Arbitration
(KpaTkue OT4YeThl O BOCEMHAAIIATOM, AEBSTHAAIIATOM M ABAAIATOM 3aceAa-
Hsix Kougepenrnnn Opranusanun O6bepnnenHpix Hanuit o MexxayHapoa-
HOMy TOproBomy apburpaxy): E/CONF.26/SR.18; E/CONF.26/SR.19;
E/CONEF.26/SR.20.

« Summary Record of the Eighth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparkuii oT4eT 0 BocbMOM 3aceAaHUH
KoMHTeTa 1O HCIIOAHEHMIO MEXAYHAPOAHBIX ApOUTPAKHBIX pelleHuil):

E/AC.42/SR.8. Cum. taxxe E/AC.42/4/Rev.1.

(Aoxymentsr umerorcs B Mnteprete no appecy: http://www.uncitral.org)

(ITodzomosumervtvie mamepuaisi, TpeLieAHTHOe NpaBo M 6ubAMOrpaduueckue
CCBIAKU cM. Takxke B VHTepHeTe no appecy: http://newyorkconvention1958.org)
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Cratba VII (1)

BBepeHue

1. Crarps VII (1) peryaupyer Bsaumocsssb mesxay Hpio-Ilopkckoit KoHBeHIHMei
U APYTHMH MEXAYHAPOAHBIMH AOTOBOPAMH H IIOAOXKEHUSMH BHYTPEHHETO 3aKOHO-
AATEABCTBA U IIPUSHAETCS OAHON M3 OCHOBomoAaraoomux crared Komsenuum'?®.
bBaaropapst moaoskeHHAM, COTAaCHO KOTOphIM KOHBEHIMS He 3aTparnBaeT ACHCTBH-
TEABHOCTH APYTHX MEXAYHAPOAHBIX AOTOBOPOB, KACAIOIIMXCS MPU3HAHKUS U TIPHBe-
AGHMS B HCIIOAHEHHe apOMTPAXKHBIX peNIeHHi, M KOTOpble CIIOCOOCTBYIOT
IpHMeHeHHIo boAee AHOEPaAbHBIX, YeM copepiKaijuecs B KoHBeHINH, ITOAOKeHMIT
O TIPM3HAHUU U TIPUBeACHHH B HcroaHeHue, crarbs VII (1) obecrieunBaer cosMme-
crumocTh KOHBEHIINH C APYTHMH MeXAYHAPOAHBIMH IIPAaBOBBIMU AOKYMEHTAaMH, a
TaKXe BO3MOXXHOCTD €€ AAMTEABHOTO IIPHMEHEHNS, YTO ITO3BOASIET AOCTHYD MaKCH-
MaABHO IIMPOKOTO MPUSHAHUS M NPUBEACHHS B UCIIOAHEHHME HMHOCTPAHHBIX apOu-
TPaXXHbIX pelLIeHHMI.

2. B cuay crarbu VII (1) poroBapuBaromjuecs: rocyAapcTBa He GYAyT HapyIiaTh
noAokeHus: KoHBeHIIMM TIpH NPUBEACHHH B UCIIOAHEHHE apOUTPAXHBIX pelleHui
B COOTBETCTBUM C NOAOXKEHUSMHU BHYTPEHHETO 3aKOHOAATEABCTBA HAU MEXKAYHAPOA-
HBIX AOTOBOPOB, IIPEAYCMATPHBAIOIIIX O0Aee OAATONMPHUITHBIE YCAOBUS AAS TIPUBE-
AGHHS B UCTIOAHEHHe. B 9TOM oTpakaercs mpeacTaBaenue o ToM, uto Horo-Mopkckas
KOHBEHIIMSI YCTAHABAMBAET 'IIPEAEABI’ AU MAKCHMAABHBIA YPOBEHb KOHTPOAS,
KOTOPBIX MOTYT IPHAEPKUBATHCSA HAIMOHAABHBIE CYABI AOTOBAPHBAIONIMXCS TOCY-

AApPCTB B OTHOIIEHMM HNPHU3HAHNS KU IIPUBEACHHSA B HMCIIOAHEHHE ap61/1Tpa>KHbe

pemernit' .

3. B ocuosy crarbu VII (1) moaoxen Tekcr ctatbu S YKeHeBCKOM KOHBEHIHH
1927 ropa, MPeAOCTaBASIBIIEl 3aMHTEPECOBAHHOM CTOPOHE MPABO BOCIOAB30BATHCSA
AIOGBIM apP6UTPAXKHBIM pElleHHeM TaKUM 06pa3oM U B TAKHMX MPEAEAAX, KOTOpbIe

AOITYyCKalOTCsI 3aKOHOM H MEXAYHaApPOAHDBIMH AOTOBOPaMHU I'OCYAApPCTBa, TAE€ TaKO€

pelleHre PEABSIBASETCS K IPU3HAHUIO HAM HCIIOAHEHHUIO' ™,

1282 OAMH M3 KOMMEHTATOPOB OXapaKTepH30BAA AAHHOE MOAOMKeHHe Kak "GeCIeHHYIO HAaXOAKY, TeHHAABHYIO
npero” Hoto-Hopxkckoit korsentuu. Cum. Philippe Fouchard, Suggestions pour accroitre Uefficacité internationale des
sentences arbitrales, 1998 REV. ARB. 653, 663.

1299Cy. Philippe Fouchard, La portée internationale de lannulation de la sentence arbitrale dans le pays dorigine,
1997 REv. ArB. 329; Emmanuel Gaillard, Enforcement of Awards Set Aside in the Country of Origin: The French
Experience, B: IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLI-
CATION OF THE NEW YORK CONVENTION, ICCA CONGRESS SERIES No. 9, 505 (A.J. van den Berg ed,, 1998);
Emmanuel Gaillard, The Urgency of Not Revising the New York Convention, B: 50 YEARS OF THE NEW YORK
CONVENTION: ICCA INTERNATIONAL ARBITRATION CONFERENCE, ICCA CONGRESS SERIES No. 14, 689
(AJ. van den Berg ed., 2009).

121 croputo paspaborku crarsu VIL (1) Horo-Mopkckoit xonsennmy u cratou S JKeHeBCKO# KOHBEHIMH
1927 ropa cm. Gerald H. Pointon, The Origins of Article VIL1 of the New York Convention 1958, B: LIBER AMICORUM
EN LUHONNEUR DE SERGE LAZAREFF 499 (L. Lévy, Y. Derains eds., 2011).
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4. Paspaborumku HbIO-I;IOPKCKOfI KOHBEHIIUH B3sIAH 32 OCHOBY cTaTbio S JKeHes-
CKOM KOHBeHIIMH 1927 ropa ¥ BKAIOYHAH B Hee IOAOXKeHHe O ToM, 4To KoHBeHIms
He 3aTParuBaeT ASHCTBHTEABHOCTH 3aKAIOUEHHBIX AOIOBAPHBAIONIMMICS TOCYAAP-
CTBaMU MHOTOCTOPOHHHUX MAHU ABYCTOPOHHMX COTAAIIEHHH B OTHOIIEHHH IIPH3HA-

HUS U [IPUBEAEHNS B MCIIOAHEHVe apONTPasKHBIX pelleHust >

. OTo mepBas 4acTh
crarsu VII (1) moaydnaa HasBaHue "moAoXkeHHe 0 coBMecTuMocTn'. Bropas wacts
crarsr VII (1), mosBoAsIOIas 3aMHTepecOBAHHON CTOPOHE PYKOBOACTBOBATBCS
BMecro KoHBeHIm1 60Aee OAArONMpPHATHBIME TOAOXKEHUSIMU MEXAYHAPOAHBIX AOTO-
BOPOB MAU HAIIMOHAABHBIX 3aKOHOB, KACAIOIIUXCSI IPU3HAHUS MAU IIPHBEACHHUS B
HCIIOAHEHHe apOUTPAXKHDIX PeIleHHH, TOAYIHNAA IHPOKYIO H3BECTHOCTb KAK II0AO-
JKeHHe 0 'TIpaBe Ha 0oAee OAATOIPUATHBIN pexxum’ >,

S.  XOTs 9TOT IIyHKT, BOBMOXXHO, OBIAO OBI IIOA€3HBIM Pa3OUTh Ha ABE YACTU AAS
HEKOTOPbIX AHAAMTHYeCKUX Heaedt, cTaths VII (1), ecan ee 4uTarh B LjeAOM, OTpa-
JKaeT 3aKpelAeHHOe B Hell IIOHsTHe "TIpaBa Ha 6oAee 6aaronpusiTHbIA pexxum’. ITep-
Bag wactb crarbu VII (1) AMmb HpeABapsieT BTOPYI0 YacTb M IOATBEPXKAQET
AEVICTBUTEABHOCTD APYTHX MEXAYHAPOAHDBIX AOTOBOPOB, KOTOPasi He 3aTParuBaeTcst
KonBeHInesl, B TOM CMbICAE, YTO 3aHHTEPECOBAHHAS CTOPOHA MOXKET IIPUMEHSTH
UX B TOM CAy4ae, €CAU OHU IIPEAYCMATPHUBAIOT OOAee OAArOIPHSITHbBIE YCAOBHSL.
Taxum o6pasom, crarest VII (1) obecrieunsaer, 9T0 B AT060M caydae, koraa Horo-
VopKckast KOHBEHLUS IPeAyCMaTpUBaeT MeHee GAArONpPHSATHBII PeXUM, YeM MOAO-
JKEHUSI KAKOTO-AUOO MEXAYHAPOAHOTO AOTOBOPA HAM 3aKOHA CTPAHbI, B KOTOPOIL
CTOPOHa, KEAQIOIIasl "BOCIIOAB30BATHCS AFOOBIM apOUTPKHBIM pelleHreM ", HCIpa-
LIMBAET [PU3HAHME U IPUBEACHUE B HCIIOAHEHHE apOUTPAXKHOIO pelleHws, 6oaee
OAQroIpHsATHbIE [IPABHAA MMEIOT [IPEUMYIIECTBEHHYIO CHAY II0 OTHOLIEHHIO K IIpa-
Buaam Hpro-HopKckoit KoHBeHIUu.

AHanus
A. 06wme npuHLMNbI

a. 3Ha4eHue noHAmMuUsA "3aUHMepPecoBaHHas cmMopoHa"

6. B crarpe VII (1) mpeaycmarpusaetcs, 4to A06ast "3anHTepecoBaHHas CTOpoHa’
He AMIIAeTCs IPaBa BOCMIOAB30BAThCS, B AOTIOAHeHHe K Hbto-Ilopkckoit KoHBeHI Y,
60Aee GAATONPUSTHBIMU ITOAOXKEHUSIMU BHYTPEHHETO 3aKOHOAATEABCTBA HAH MEX-
AYHAapOAHOTO AOTOBOPA.

1292[T00z20mosumenrshvie mamepuass, Aokaap KomureTa IO HCIOAHEHMIO MeXKAYHAPOAHBIX apOHTPaKHBIX
pewenuit, E/AC.42/4/Rev.1, c. 19.

1293ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowaRDS A UNI-
FORM JUDICIAL INTERPRETATION 81 (1981); Emmanuel Gaillard, The Relationship of the New York Convention
with other Treaties and with Domestic Law, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATION-
AL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 69, 70 (E. Gaillard, D. Di Pietro eds., 2008).
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7. Opaun u3 cypsos IlIBefirapun MOATBEpAUA, YTO IIOHSATHE "3AHHTEpPeCOBAHHAS
CTOpOHA" O3HAYAeT TOABKO Ty CTOPOHY, KOTOpas HCIIPAIIMBAET IMIPHUBEACHHE B
HCIIOAHEHHe apOUTPaXKHOTO pelleHus, a He Ty CTOPOHY, KOTOPasi BO3paXKaeT IIpo-
THB €ro IPUBEACHHUS B HCIIOAHeHMe . B xope pasbupareAbcTBa IO AeAy, B paMKax
KOTOPOTO HTAAbSIHCKAs CTOPOHA HCIPAIIMBAAA IIPUBEACHHE B HCIIOAHEHHe apbu-
TPAXKHOTO pellleHHs] B OTHOLIEHHH IIBEHI]APCKOM CTOPOHDI, CYA IIePBO MHCTAHIIUH
ITropuxa OTKAOHHA AOBOA IIBEHI]APCKOM CTOPOHBI O TOM, YTO B IOPSIAKE IIPHMEHe-
uus crarbu VII (1) oHa MMeAa MPaBo PyKOBOACTBOBAaTbCs 60Aee CTPOTMMHU MOAO-
JKeHUSIMU 3aKkaloueHHoOro B 1933 roay Iseiinapueit u Mraaueit AByCTOpOHHEro
AOFOBOpa (8] HPI/I3H3HI/II/I u HPHBEAQHI/II/I B HCIIOAHEHUE CYAe6HbIX PemeHHﬁ, ‘ITO6bI
BOCIIPEILITCTBOBATb IIPUBEACHHIO B HCIOAHEHHe apOMTpakHOro pemenus. Ecau
IIUTUPOBATH IIOCTAHOBAEHUE CYAQ, TO 'HIPHHIHIIL, IIPEAYCMATPHBAIONIHI IIPAaBO Ha
IpHMeHeHHe 0oAee OGAATONPUSITHBIX YCAOBHIL, He AQeT CTOPOHE, BBICTYIIAIOIIei
[POTHUB IIPUBEACHIS B HCIIOAHEHHE PelIeHHs, UCIIOAb30BaTh APYTHe OCHOBAHMS AAS
0TKa3a, KpOMe TeX, KOTOphle HepeuncaeHsl B Konsenuu'.

8. Kax orTmernam Hamboaee aBTOPUTETHblE KOMMEHTATOPBI, IIPEAOCTABACHHE
OTBETYMKY IIpaBa OTCTAaMBaTh IpUMeHeHHe 6OoAee CTPOTHMX IIOAOXKEHHIl APYIoro
3aKOHA HAM MEXAYHAPOAHOIO AOTOBOpPA IPOTUBOPEYHAO Gbl OCHOBHOMY 3aMBICAY
Hboto-VopKcKkoit KOHBEHIMM KaK CIOCOGCTBYIONell MPHBEACHHIO B HCIIOAHEHHe
apOUTPAXKHBIX permeHuit' >,

9. CoraacHo nodzomosumervroim mamepuaram 1o Hero-Iopkckoit KOHBeHIMH,
"3aMHTePeCOBAHHOM CTOPOHON" MOXET TAakKe SBASTbCS AOTOBapHBAIOIeecs: roCy-
aapcTBo. B xope coraacosanms KoHBeHITMU AeAeraThl TOCYAQPCTB COYAH, YTO yKa-

3aHHEe TaKOU BO3MOXXHOCTH B TEKCTe OBIAO OBl H3AMITHHUM, IIOCKOABKY 3TO CO BCen

)1296

OYEBUAHOCTBIO CAGAYET U3 IOAOKeHMI cTaTby VII (1 . Bmecte ¢ Tem, mo cocto-

SHUI0O HA MOMEHT IIOATOTOBKM HACTOSMEro PyKOBOACTBA, Tak M He IOSBUAOCDH
00IIeAOCTYIIHBIX MPUMEPOB U3 IPEIIeACHTHOTO MPaBa, KACAIOIIMXCS CAYYaeB, KOTAA
TO MAM MHOE TOCYAQPCTBO XOAATAfiCTBOBaAO 6bl 0 mpuMenenuu crarbu VII (1).

129*Ttalian party v. Swiss company, Bezirksgericht, Ziirich, Switzerland, 14 February 2003.

129SALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION OF 1958: TowarDS A UNI-
FORM JUDICIAL INTERPRETATION 333-34 (1981); Emmanuel Gaillard, The Relationship of the New York Convention
with other Treaties and with Domestic Law, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNA-
TIONAL ARBITRAL AWARDS: THE NEW YORK CONVENTION IN PRACTICE 69, 74-75 (E. Gaillard, D. Di Pietro
eds., 2008).

129 [Todzomosumenvtivie mamepuarsi, Aoxaap KOMHTeTa IO HCIIOAHEHHIO MEKAYHAPOAHBIX apOHTPaKHBIX
pemenuit, E/AC.42/4/Rev.1, crp. 19.
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b. CodepxaHue npasa Ha npumeHeHue b6osee 61a20NPUAMHO20
pexuma

10. B crarbe VII (1) rosopurcs o "Aro6om mpase’ 6e3 orpaHudeHHil, KOTOpoe
AOTTYCKAeTCs 3AKOHOAATEABCTBOM HAM MEXAYHAPOAHBIMH AOTOBOPAMH CTPAHbI, TA
HCIIPAIIMBAIOTCS IPU3HAHKE U TPUBEACHHE B UCIIOAHEHHe TAKOTO apOUTPasKHOTO
pemenus. ®PepepasbHbiit Cys lepMaHMM TIOATBEPAMA, YTO TPH TPHMEHEHUH
cratpu VII (1) cya, paccMaTpUBAIOIIHIT XOAATANCTBO O IPUBEACHHH B HCTIOAHEHHTE,
MOXeT TIPUHSATD BO BHHMAHHe KOAAH3HOHHBIE HOPMbI BHYTPEHHETO 3aKOHOAATEeAD-
CTBa, YTO MOXeT MPHUBECTH K MPUMEHEHHIO 3aKOHA APYTOTO TOCYAAPCTBA, TPEeAy-
CMaTpUBAIOIIEr0 6oAee GAATOTIPHATHBIN PEXUM AASL TIPH3HAHUS M TPUBEACHHS

B MCIIOAHEHMe apOuTpaxHbIx pemenuit, veM Hero-Mopkckas xousenrmsa'>.

C. Omcymcmsue mpe603aHu;7 OMHOCUMesIbHO 0653amesibHo20
HanpasieHuA CmOPOHOIJ coomsemcmsyoujeco xooamadicmsa

11. B crarve VII (1) npeaycmarpusaercsi, uro KOHBEeHIMs He AMIIAeT HUKAKYIO
"3aMHTEpECOBAHHYIO CTOPOHY" IIpaBa "BOCIIOAB30BaThCA' AMOOBIM apOUTPAKHBIM
pemreHyeM.

12. BOABIIMHCTBO CYAOB IIPUAEPXKUBAIOTCS MHEHHUSI O TOM, YTO 3aHHTEPECOBaH-
Hasi CTOpPOHa He 06s13aHa HAIIPABASTH XOAATAMCTBO HEIIOCPEACTBEHHO O IIPU3HAHIU
U NPUBEACHHU B HCIIOAHEHHe apOMTPaXKHOIO pelleHHs Ha OCHOBE 3aKOHOB HAH
MEXAYHAPOAHBIX AOTOBOPOB, IIPEAYCMATPHUBAIOIINX 60Aee OAATONIPHSTHDIE YCAOBHS
AASL TIpHBeAeHHS B mcroaHeHue! . TTockoabky cya He Hapymut Hbro-Mopkckyro
KOHBEHIIUIO, eCAU OyAeT HpUMEHSTb 6oAee AMOepaAbHbIE MPABUAQ, KACAIOLIHECS
HPUSHAHUSL U [IPUBEACHHS B HCIIOAHEHHE apOMTPAXHBIX PEIleHUi, OH MOXET IO
CBOe!l MHUIMATUBE PYKOBOACTBOBaTbhcs moaokenusivu crarbu VII (1). Kaccanuon-
Hb1i1 cyp OpaHIMM, COOTBETCTBEHHO, 3asBHA, YTO "CYAbSI HE MOXET OTKA3aTh B IIPH-
BEACHHH B MCIIOAHEHHE apOHTPAXKHOTO PElIeHHs], eCAH [IPUBEACHHE B HCIIOAHEHHE
AOIIyCKAeTCsI HALMOHAABHOM CHCTEMOM er0 CTpaHbl, U [..] eMy caepyer B caydae
OTKa3a U3YYHTb, IIYCTh AQXKE IO COOCTBEHHOM HMHMUI[MATHBE, [IPHYHHBI TAKOTO

pemerns" >

1297Bundesgerichtshof, Germany, III ZB 18/0S, 21 September 2005, SchiedsVZ 2005, 306, B pamxax
PACCMOTpEHHsS 9TOTO AeAd TIpPUMEHEHHe HOPM KOAAM3HOHHOTO Tipasa lepmammu Ha ocuoBe crarbu VII (1)
KoHBeHIMM IpPHBEAO K IPMMEHEHHMIO CYAOM 3aKOHOAATeAbCTBA HHAepAAHAOB, NpeaycMarpusaiomero 6osee
Msrkue GOpMaAbHbIe TPeGOBAHUS B OTHOLIEHUH apOUTPaXKHOTO coraamenus, dem crarbs 11 Konserrmu.

1298Société Pabalk Ticaret Sirketi v. Société Anonyme Norsolor, Court of Cassation, France, 83-11.355, 9 October
1984, 1985 Rev. ARB. 431, mepeBop Ha aHrAmiikmil s3bik cM. B 24 LL.M. 360 (1985). Cyast Iepmanun
npupepxuBaioTcs Takoro xe Muems. Cum. Bundergerichtshof, Germany, III ZB 50/05, 23 February 2006,
SchiedsVZ 2006, 161. Bepxosuslit pepepaabubril cyp LlBefiapuu oTomeA OT 3TOrO MOAXOAA 6€3 06CY>KACHHS.
Sudan Oil Seeds Co. Ltd. (UK.) v. Tracomin S.A. (Switz.) Federal Supreme Court, Switzerland, S November 1985,
Arréts du Tribunal Fédéral (1985) 111 Ib 253.

1299Société Pabalk Ticaret Sirketi v. Société Anonyme Norsolor, Court of Cassation, France, 83-11.355, 9 October
1984, 1985 REV. ARB.431, nepeBoa Ha aHrAMiKuMit sA3bIK cM. B 24 LL.M. 360 (1985).
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d. [onycmumocms npumeHeHUs: HECKOIbKUX Pexumos npusedeHus
8 UCNOJIHEHUE

13. B psae cay4aeB cyabl IepManum, mpuHHMMas pelleHue, COYAH, YTO CTOPOHA,
XOAATAMCTBYyIOmas O IMPHUMEHEHUH APYTOTO MeXAYHAPOAHOTO AOrOBOpa MAU HaIlU-
OHAABHOTO 3aKOHA Ha OCHOBaHuU noAaoxeHuit cratbu VII (1), AOAKHAR PyKOBOA-
CTBOBATbCS IOAHOCTBIO TOABKO AMIIb TAaKHM AOTOBOPOM HMAM 3aKOHOM H He
npumensTs Hpto-Mopkckyto kouBennuio*®. B cOOTBETCTBHY ¢ 3TUMH pelleHusIMU
CTOPOHA He CMOXXET XOAATANCTBOBATD O IIPHUBEACHHHU B HCIIOAHEHHE apOUTPAXKHOTO
peurenust Ha ocHOBe KOHBeHIMHM 1 OAHOBPEeMEHHO IIPHMEHSTh HoAee ArbepasbHbIe
dopMasbHbIe TpebGOBAHMS B OTHOIIEHHHM apOHTPasKHOTO COTAAIIEHHS, IMPEAYCMO-
TpeHHbIe B 3aKOHOAATeAbCTBe epMmaHMU.

14. Tlo mueHuio psina Apyrux cypaos lepmarnu'”', moaoxernst Konsenrmu, npu-

3BaHHBIE CIIOCOOCTBOBATb IPHBEACHHIO B HCIIOAHEHME apOUTPAKHBIX pelIeHMUH,
[I03BOAMAY Obl 3ANHTEPECOBAHHON CTOPOHE BbIOpaTh H0Aee OAArONMpPHUSITHDIE IIPABO-
Bble HOPMBI U IIPUMEHATb HX B COYETAHHH C ITOAOXKEHHSIMHU Hbm-PIopKCKoﬁ KOH-
BeHuu 3%
apbuTpaxKHOe pelleHre B COOTBETCTBUHU C IIPOLIECCYAAbHBIMU TPeOOBAHMAMY BHY-
TPEHHEro 3aKOHOAATEAbCTBa lepMaHUM, SBASIOIIUMECS 6OAee OAATOIPHSTHBIMY,
gyeM crarbs IV KonBeHnuu, mpuMeHus npu aToM cTaThio V KoHBeHIIMM B OTHOIIe-

HHUHM BO3MOXXHBIX OCHOBaHHUM AAST OTKa3a B IIPMBEACHHH B MCIIOAHEHHE ap614Tpa>K-

. Hanpumep, Bricmiuii cys opHOM M3 3eMeAb IpUBEA B HCIIOAHEHHe

Horo pemenust . Opus u3 cypoB B Coepnrennsix IlItarax AMepHKy TaxoKe BBIHEC
IIOCTAHOBAEHHUE O IIPUBEACHNH B HCIIOAHEHHE HHOCTPAHHOTO apOUTPAKHOrO pellre-
HHSI, PYKOBOACTBYACh MOAOKeHHsMU Hbio-HOpKCKO# KOHBEHIMM B COYETAaHHH C
6oAee OAATONMPHATHBIME IIOAOKEHHSIMI BHYTPEHHETO 3aKOHOAaTeAbcTBa %,

15.  Kpowme Toro, xak ykazaHo B myHkTe 17, Hivke, OepepaAbHBIA BEPXOBHBIH CYA
[Ipefinapuu MOCTAHOBHUA, YTO B CAyYae, €CAU B OTHOIIEHUH XOAATalCTBa O IpHBe-
AEHHH B UCIIOAHEHHe apOUTPAKHOTO pelleHHs MOT'YT IPUMEHSThCS AABTePHATHUB-
Hble IIPaBOBbIE TIOAOXKEHHS, KacaloIuecs IIPU3HAHUS U IPUBEACHHS B HCIIOAHEHUE,
IPUOPHUTET CAEAYET OTAABATH "TIOAOXKEHHIO, IIPEAYCMATPUBAION[eMy 60Aee IIPOCTYIO

1309Bundesgerichtshof, Germany, III ZB 18/05, 21 September 200S; Bundesgerichtshof, Germany, III ZB
50/05, 23 February 2006; Bundesgerichtshof, Germany, Il ZB 68/02, 25 September 2003. Cwm. raxxe Albert Jan
van den Berg, The German Arbitration Act 1998 and the New York Convention 1958, B: LAW OF INTERNATIONAL
BUSINESS AND DISPUTE SETTLEMENT IN THE 21ST CENTURY—LIBER AMICORUM KARL-HEINZ BOCKSTIEGEL
783 (R. Briner et al. eds., 2001).

1301Cy., manpumep, Oberlandesgericht [OLG] Celle, 8 Sch 06/06, 31 May 2007; Oberlandesgericht [OLG]
Karlsruhe, 9 Sch 02/07, 14 September 2007; Oberlandesgericht [OLG] Kéln, Germany, 9 Sch 01-03, 23 April
2004; Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 31/06, 23 February 2007.

1302Jyr1aN LEw, LOUKAS A. MISTELIS, COMPARATIVE INTERNATIONAL COMMERCIAL ARBITRATION 697-98
(2003); FOUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL ARBITRATION (E. Gaillard,
J. Savage eds., 1999), 350.

1393Qberlandesgericht [OLG] Kéln, Germany, 9 Sch 01-03, 23 April 2004.

1394 Chromalloy Aeroservices v. Arab Republic of Egypt, District Court, District of Columbia, United States of
America, 31 July 1996, 94-2339.
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IPOLIEAYPY AASI ObeCIIedeHHs] TAKOTO PU3HAHKS 1 IPUBEACHHS B UCTIOAHEHHE", 4TO
[oApa3yMeBaeT KOMOUHUPOBAaHHOE [IPHMEHEHHe ABYX crcTeM' .

B. B3aumocBasb mexny KoHBeHUMen n gpyrumu
MeX[yHapo4HbIMW AOrOBOPAMM

16. Hexoropble apOUTpasKHble PELIEHUS HAH COTAAIIEHHS MOTYT IIOAIIAAATH IIOA
chepy npumenenus kak Horo-Mopkckoii KOHBEHITHH, TaK M KAKOTO-AH60 MHOTOCTO-
POHHETo MAU ABYCTOPOHHero Aorosopa. B crarbe VII (1) mpeaycmarpusaercs
OCHOBHOE IIPaBHAO, COTAACHO KOTOpoMy KOHBEHIIUS He 3aTparuBaeT AeHCTBUTEAD-
HOCTU MHOTOCTOPOHHUX MAM ABYCTOPOHHUX COTAAIIEHUM B OTHOIIEHUH TPU3HAHKSA
U IPUBEACHUS B MCIIOAHEHHE apOUTPAKHbIX PelleHHi, 3aKAI0YeHHBIX C AOTOBapHU-
BAIOIUMIUCS rocysapcrBamu KoHBeHInM, M AI00asi 3aMHTEpeCOBAHHASI CTOPOHA
MOXXET BOCIIOAb30BATbCS dTHMH AOTOBOPaMU B TOM CAy4ae, €CAM OHU IIPeAyCMaTpH-
BAIOT O0A€e OAArONMPUSTHDINA PEXKUM AASL IPUBEACHHUS PELIEHHUSI B HCIIOAHEHUE, YeM
noaoxenns: KouBennun. Takoil IOAXOA cOTAacyercss ¢ 6oAee IIMPOKON LIEABIO
Hoto-Vopxkckoit koHBeHIMH 06ecreunBaTh MPU3HAHKME U TPUBEACHHE B UCTIOAHE-
HHe apOHTPaXHBIX PELIeHHI M COTAAUIEHHI 110 Mepe BO3MOXXHOCTH, OyAb TO Ha
OCHOBaHHM HEIOCPEACTBEHHO IOAOXKeHHI KOHBEHIHM HAHM AOOOrO Apyroro
AOKYMEHTa.

17.  Kak noarsepaua Pepepanvhbiit BepxosHblit cya lIseitapun, crates VII (1),
TaKUM 06PA30M, OTXOAHT OT IIPABOBBIX HOPM, KOTOPbIE OOBIMHO PETYAUPYIOT CAYIAK
KOAAVI3UM IIOAOXKEHHI MEXAYHAPOAHBIX AOTOBOPOB U KOTOpbIE, B YACTHOCTH, 0be-
CIIeYMBAIOT MPEUMYIIeCTBEHHYIO CHAY IPHHSATON II03AHee NMPaBOBOM HOPMBI HaA
IIPMHATON paHee IPOTHBOpevamleil el mpaBosoit Hopmoii ("lex posterior derogat
legi priori") n KoTOpble IPUMEHSIOTCS B TeX CAy4asiX, KOIAA ABE HAM GoAee IpaBo-
BbIe HOPMBI PET'YAHPYIOT OAMH U TOT 5Ke aCIIeKT M IPUOPHUTET CACAYET OTAABATH TOM
HOpMe, KoTOpas cpopMyauposana 6oree xonkperHo ("lex specialis derogat legi
generali"). B cooTBercTBUH ¢ pasbscHeHnsIMH Cyaa moaoxeHus KonseHimu same-
HSIOT 9TH HOPMbI IPUHIMIIOM MakcHMaAbHOI apdekrusrocTn ('régle defficacité
maximale"), TOCKOABKY PeAyCMaTPHBAIOT, YTO IIPEMMYIIeCTBEHHYIO CHAY NMeeT He
TOT MEXAYHAPOAHBIA AOKYMEHT, KOTOPBIA OBIA IPHHST IO3AHEe HAM SIBASETCS
0oAee KOHKPETHBIM, HO TOT, KOTODBIA IIPeAyCMATPHBaeT GoAee OAArONPHSTHbIN
PEXUM AAS IPUBEACHUS B HCIIOAHEHHE HHOCTPAHHOIO apOUTPAXKHOIO pelIeHHsL.
EcAu jUTHPOBATh MOCTAaHOBAGHHE ITOTO CyA, TO "TaKoe pelleHHe COOTBETCTBYET
TaK Ha3blBAEMOMY IIPABHAY MaKCHUMAABHON 9 deKkTnBHOCTH |...]. B coorBeTcTBUM
C 9TUM IIPAaBHAOM B CAyYae HAAMYHS PACXOKACHHI MEXAY HOAOKEHMAMH MEXAY-
HAPOAHBIX KOHBEHIIMH, KACAIONUXCS NPU3HAHUA U IIPUBEACHUS B HCIIOAHEHHe
ApOMTPAXHBIX ~ peIleHMi, IIPEALIOYTEHHe CAEAyeT OTAABATh  IIOAOXKEHHIO,

1395 Denysiana S.A. v. Jassica S.A., Federal Supreme Court, Switzerland, March 14, 1984, Arréts du Tribunal
Fédéral 110 Ib 191, 194.
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IpeAycMaTpUBaloLieMy 60Aee HPOCTOi MOPSIAOK ObecredeHns TAKOTO IPU3HAHIMS
U [IPUBEAEHMS B HCIIOAHEHHE, OYAD TO B CHAY 00Aee AUOEPAABHBIX YCAOBHUIL HAM JKe
YIPOIIEHHBIX IPOLEAYpP. JTO IPABHAO COTAACYETCS C LIEABIO ABYCTOPOHHHX HAM
MHOTOCTOPOHHHUX AOTOBOPOB OTHOCHTEABHO 3TOTO BOIIPOCA, KOTOPAS 3aKAKOYAETCS
B MAKCHMAABHO BO3MOXXHOM COAEFCTBUH MPH3HAHHIO M IPHBEACHHIO B UCIIOAHEHHE
apburpakupix pemrenuin’ %,

18. Xots nmoaoxenus Horo-MopkcKoit KOHBEHIMH PEAKO BCTYIAIOT B KOAAH3HIO
C HOAOXKEHUSIMH APYTHX MEXAYHAPOAHBIX AOKYMEHTOB, KaCAIOM[UMHCS TPU3HAHII
U IIPUBEAEHUS B UCIIOAHEHHE apOUTPAXKHBIX PEIIEeHH, B TeX CAyYasx, KOTAQ CYAbH
BCE K€ CTAAKMBAAUCH C TaKON KOAAW3HEN, OHH, KaK IIPAaBHUAO, YPET'YAUPOBAAH ee
IyTeM [PHMEHEeHHUs] IIOAOKEHMS O IpaBe Ha O0Aee OAATOIPHSTHBIN PEXXUM B COOT-
BeTcTBHM co cTatbeit VII (1).

a. Esponelickas koHseHyus 1961 200a

19. EBpomeiickas KOHBEHIHS O BHEIIHETOPrOBOM apbuTpaxke (3aKAroueHHas B
JKenese 21 ampeast 1961 ropa) SBASIETCS OAHMM U3 BeCbMa HEMHOTUX PETHOHAADb-
HBIX AOKYMEHTOB, IIPEAyCMATPUBAIONIUX O0Aee ArOepaAbHbIe [TPABHAA, PETYAUPYIO-
mue ap6urpaxkubie mponeaypsl, dem Hpro-Mlopkckas xomsenuus. Espormeiickas
KOHBEHITHSA SIBASIETCS TIEPBBIM MEXKAYHAPOAHBIM AOKYMEHTOM, B KOTOPOM BHeIIHe-
TOPIOBBIA apOUTPAK PACCMATPUBAETCS B LIEAOM M, COOTBETCTBEHHO, COAEPIXKATCS
IpaBHAQ, PETyAHpPYIONIMe BCe ero pasamyHble drambl llo cocrosHmio Ha MomeHT
MOAIOTOBKHM HacTosimero PykoBopcTBa, EBpomerickast KOHBeHIHS OblAa TOATIHCAHA
32 rocyaapcramu'??.

20. B EBporeiickoit KOHBEHIUH BOIPOC O IPU3HAHUU U IPHBEACHHHU B UCIIOAHE-
HYe apOUTPAXKHBIX pelIeHMIl PACcCMATPHMBAETCS BecbMa KOCBeHHO'™
CTBEHHO, B CAYYasiX, KOTAQ apOUTPaXKHOE COTAALIEHNE HAH PElIeHHe [OAIAAAET TIOA
chepy nmpumenenus kak EBpormerickoit kousennuu, Tak u Hpto-Hlopkckoit KoHBeH-

. Coortsert-

13967hid, Cyabt Vicianuu Taoke IOAASP’KAAH MHEHHE O TOM, 4TO TIoAoskerus crarbi VII (1) oTpaxaior mpHHIum
MakcuMaAbHOM appextusrocTn. Cm. Actival Internacional S.A. v. Conservas El Pilar S.A., Tribunal Supremo, Spain,
16 April 1996, 3868/1992; Unién de Cooperativas Agricolas Epis-Centre v. La Palentina S.A., Tribunal Supremo,
Spain, 17 February 1998, 3587/1996, 2977/1996; Delta Cereales Esparia S.L. v. Barredo Hermanos S.A., Tribunal
Supremo, Spain, 6 October 1998.

1397 Ingopmanmio o HeiHemuenm craryce Espomeiickoit konsenuuu oM. United Nations Treaty Collection no
appecy: http://treaties.un.org/.

13%8Coraacno cratbe 1 Eppomefickoii KOHBEHIWH, OHA IPHMEHSETCS K "apOHTPKHBIM COTAAMIEHHAM KaK
(QHBMYECKHX, TaK U IOPUANMECKHX AMIL}, KOTOPbIE HA MOMEHT 3aKAIOUEHHs TAKOTO COTAAIIEHNS HMEIOT OCTOSIHHOE
MECTOXHTEABCTBO HAU, COOTBETCTBEHHO, CBOE MECTOHAXOXKACHHE B PA3AMYHBIX AOTOBAPHBAIOIINXCS TOCYAAPCTBAX ",
1 K "apOUTPaKHBIM IIPOLIECCAM M PeLIeHHsIM, OCHOBAaHHBIM HA' TaKMX coraamenusx. Takum o6pasom, cdepa ee
IIpUMEHEHHS OTANYAeTcs OT cepsl npumenenns Hoio-VIopkckoit KoHBeHIUH 10 ABYM acriektanm: i) Esporefickas
KOHBEHIIHS. IPUMEHSETCs AMIIb K CIIOPaM, CBSI3AHHBIM C MEKAYHAPOAHOMN TOPIoBAeil; 1 ii) coraacHo EBponeiickoit
KOHBEHIjUH, apOUTPaXKHOE COTAANIEHHE AOAKHO 3aKAKYATBCS CO CTOPOHAMH M3 PAasHBIX AOTOBAPHMBAOLIUXCS
rocyaapcTs. Hpio-FIopKcKas KOHBEHIUS He COACPXHT HH OAHOTO M3 3THX ABYX TPeGOBAHHIt 1 OITOMY SBASETCS
6oAee LIMPOKON C TOYKH 3peHHsI Cepbl IIPUMEHEHHSL.
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L{MH, CYABI TIPHUIIAK K IPABUABHOMY BBIBOAY O TOM, 4TO noaoxkenus Hpro-Hlopkckoit
KOHBEHIIUHY, KacalolfHecs IPUBEACHHS B HCIIOAHEHHe ApOUTPAXKHBIX pelIeHHI,
AOTIOAHSIIOT ITOAOXKeHHs EBpOIIefickoil KOHBEHIMN U 9TO UM HeT HeOOXOAMMOCTH
npuMensTh moroxerus cratb VII (1) oTHOCHTeAbHO mpaBa Ha 6oaee Gaarompu-
sTHbIA pexxuM. Hanpumep, mpu paccMOTpeHUH XOAATAICTBA O IPUBEACHUH B UCIIOA-
HeHVe MHOCTPAHHOIO apOUTpaxXHOro pemeHust cys Mcmanum npumeHsa obe
KOHBEHIIUM M OTMETHA IIpH 9TOM, uTO "EBpoIefickasi KOHBEHIIMS KacaeTcsl IpUMe-
HHMOTO IIpaBa B cdepbl IIOAHOMOUMIT CYAeOHBIX OPTaHOB M apOUTPOB, TOTAA KaK
Hoto-Vlopkckas KOHBEHIMS KacaeTcs NMPU3HAHUS U TIPUBEACHWS B UCIIOAHEHHE
apburpaxubix pemenuit’*”. Cyapt [epMaHUM IIOATBEPAUAY B3aHMOAOIIOAHSIOLIHIT
XapaKTep 3THUX MEXAYHAPOAHBIX AOKYMEHTOB, COCAABIIMCh HA Pa3AeA 1061 (1)
I'pa>kAQHCKOTO TIPOIIECCYaAbHOTO KOAekca IepMaHMM, B KOTOPOM IIpeAyCcMaTpHBa-
€TCsl, 9TO IIOAOXKEHHS APYTHX MEeXAYHAPOAHBIX AOTOBOPOB, KAaCAIOIMecs IpH3Ha-
HUS U TIPUBEACHHS B UCIIOAHEHHe apOUTPAKHBIX PelleHHEl, He OYAyT 3aTpariuBaThCs
npumenenrem Horo-Mopkckoit konsentyuu'>!0.

b. [laHamckas koHseHyusa 1975 2o00a

21. MexaMepHKaHCKas KOHBEHIMS O MEXAYHAPOAHOM TOPIOBOM apOUTpaxe
(coBepmennas B Ilaname 30 suBaps 1975 ropa) 6pira paspaborana mo obpasiy

Hbpro-I1opKckoit KOHBEHIUN U COCTABACHA TAKUM 00Pa3oM, YTOOBI OBIT IOAHOCTBIO

1311

COBMECTHMOI ¢ ee moAokeHusMu >, B ITaHaMCKO# KOHBEHIIUU COACPIKATCS TIOAO-

JKeHUS], KACAIOIINeCs] IIPU3HAHNS U IPUBEACHHUS B HCIIOAHEHHE apOUTPAKHBIX pelie-
HHUH, KOTOpble aHAAOTHUYHbBI, HO He HMAEHTHUYHBI COOTBETCTBYIOIIUM ITOAOXKEHHUSIM
Hbyro-HMopxcxkoit kousennuu'®'?. Ha MOMeHT noAroToBKu HacTosimero PykoBoacTBa

1399Nobulk Cargo Services Ltd. v. Compania Espafiola de Laminacién S.A., Tribunal Supremo, Spain, 27 February
1991. Cm. TakoKe aHAAOTHUHBIN IIOAXOA, KOTOPOTO HPUAEPKHUBAAKCH CyAb {paHImu B XOAe pasbupaTeAbcTBa MO
Aeay Société Européenne d’Etudes et d’Entreprises (S.E.E.E.) v. République Socialiste Fédérale de Yougoslavie, Court of
Appeal, Rouen, France, 13 November 1984, 982/82.

131%Hanpumep, Oberlandesgericht [OLG] Miinchen, Germany, 34 Sch 019/08, 27 February 2009. B oramuue
OT 9TOIO, KOTAA CTOPOHA, BO3PaXABIIAs NPOTHB NPUBEACHHS B HCIIOAHEHHME, 3asBMAQ, YTO 3aUHTEPECOBAHHAs
CTOpOHA He MOXeT OAHOBPEMEHHO CCBIAATBCS Ha MOAOsKeHHs M EBpomeiickoit, n Hpio-Flopkckoit KoHBeHImit B
CBOEM XOAaTaI:[CTBe o anBeAeHHH B HCIIOAHEHHUE, HUTAAbSIHCKUI CYA, COCAQBIIMCH HaA HPI/IHHHH COBMECTHUMOCTH,
3aKpeIIAeHHbI! B IepBoM noaoskennu crarbu VII (1), ompepeAna, 9TO NPHMEHEHUIO IOAAEXKAT 06e KOHBEHIUH.
Cwm. Arenco-BMD Maschinenfabrik GmbH v. Societd Ceramica Italiana Pozzi-Richard Ginori S.p.A., Corte di Appello,
Milan, Italy, 16 March 1984.

1311Albert Jan van den Berg, The New York Convention 1958 and the Panama Convention of 1975: Redundancy
or Compatibility?, S Ars. INT'L 214 (1989).

132Hanpumep, B otamane ot crarsi 11 (3) Horo-Hopxckoit konsernuy, B ITanaMcKoft KOHBeHIUK He cOAep-
SKUTCSI KOHKPETHOTO TPe6GOBAHHS OTHOCHTEABHO TOTO, YTO6bI CYABI AOTOBAPUBAIOLIETOCS TOCYAAPCTBA HAIIPABASIA
CTOPOHBI B apOUTPaXK, €CAH K HEM IIOCTYIAET UCK 10 BOIPOCY, IO KOTOPOMY CTOPOHBI 3aKAIOUHMAK apGHTPaXKHOe
COTAALIEHHME, OXBATBIBAEMOE ero cdepoii mpuMeHeHnst. XoTs B crarbe S KOHBEHIMU COACPIKATCS IPENMYILIeCTBEH-
HO TaKHe jKe OCHOBAHHS AASL OTKa3a, KOTOpbIe peAycMoTpenbl cratbeit V Hbto-IIopKcKoit KOHBeHIUH, HermocpeA-
CTBeHHast pOPMYAHPOBKA STHX CTATell B HEKOTOPOit Mepe oTamdaeTcs. Kpome Toro, B otamane or Hoto-Hopxckoit
KOHBeHIH, B [TaHAMCKOI1 KOHBEHLIUH COAEPXKATCS TIOAOYKEHHS], PETYAHPYIOIIIE APYTUE aCIIeKThI apOHTPaXKHOTO
nporiecca, B YaCTHOCTH HasHaueHUe ap6uTpos (cTaTbs 2) M IpoBepeHUe apOUTPaXKHOI MpoLeAypbl (cTatbst 3).
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ITanamckast KOHBE€HI M IIPUMEHSETCS B 19 CTpaHaX, KOTOPbIE TaKXKE SABASIOTCS
1313

AOTOBapHMBAIOMUMHCS rocyaapcTBamu Horo-Vlopkckoit KoHBeHIuu
22. Tlo pesyasraram nposeserHoro B 2008 roay o63opa pelieHuil, IpUHUMAB-
MIMXCS B CTPaHaX AaTHHCKOM AMePUKH, OOABIIMHCTBO AATHHOAMEPUKAHCKUX TOCY-
AAPCTB,  SIBASIOIIUXCS ~CTOPOHAMU OOOHMX  MEXAYHAPOAHBIX  AOKYMEHTOB,
PYKOBOACTBOBAAUCh MCKAIOYUTEABHO NOAOKeHHsMH Hbio-LIOpKCKoil KOHBeHIMH
IPU PaCCMOTPEHUM XOAATANCTB O NPH3HAHUM U NPUBEACHHU B UCIIOAHEHMEe HHO-
CTPaHHBIX apPOUTPAKHBIX peureHnit’*',

23. DOAPBIIMHCTBO pellleHHI IO AeAaM, B paMKaX KOTOPBIX paCCMaTpPUBAAACh HEIo-
cpeacTBeHHO ITaHaMcKas KOHBEHIMSI U O KOTOPBIX ObIAa IIOAydYeHa MHQOpMALHS,
65180 BoiHeceHo B Coepnnennbix Illtarax Amepuky, rae PepepasbHblil 3aKOH 06
ap6uTpaXe COACPKHUT TIOAOKEHUS], PETYAUPYIONIHe B3AUMOCBA3b Mex Ay Hpto-Mopk-
ckoit koHBeHIMel n Ilanamckoit konBennuei. B crarpe 305 PeaepasbHOro 3akoHa
06 apbuTpaxKe IPeAyCMATPUBAETCS, UTO B CAy4YasiX, KOTAQ B OTHOIIEHUH apOUTPaxK-
HOTO pelLIeHHUs] MAM COTAQUIEHUS IIPUMEHUMBIMH SIBASIFOTCSL 00€ KOHBEHLIUU U eCAU
OOABIIMHCTBO CTOPOH apOUTPAKHOIO COTAALIEHHUS SIBASIOTCS [PAXKAQHAME FOCYAQp-
CTBA MAM TOCYAAPCTB, PaTUUIMPOBABIINX [JaHAMCKYI0 KOHBEHIIMIO MAM IPHUCOe-
AMHUBIINXCSI K HeH M SBASIOIIMXCS rocypapcTBaMu — 4yaeHamu OpraHusanuu
aMepHUKAHCKUX IOCYAApCTB, puMeHsieTcs [laHaMckas koHBeHIUS. B TO e Bpems
B cOOTBeTCTBHH ¢ pazpeaoM 302 DepepasbHOro 3akoHa 00 apbUTpaxke OMpeAeAeH-
Hble ITOAOXKEHHSI 9TOTO 3aKOHA B 00S3aTEABHOM IIOPSIAKE AOAXKHBI IIPHMEHSITHCS B
COYeTAHMHU C TTOAOXKeHMsIMU I [aHaMcKoit KOHBeHImu 2P,

24. Ha npakruke cyant B Coeaunennsix IlltaTax Amepuxu mpumensior Hrro-
PIopxcxyro KOHBeHIHI0 U [TaHAMCKYI0 KOHBEHIIHIO, KaK eCAU Obl OHU OBIAM HAEH-
TryHbIMU. Hanprmep, B Xoae pa3OHpaTeAbCTBA 10 OAHOMY U3 A€A B OKPY)KHOM CyA€
Coeannennsix IllTaToB 0OAHA M3 CTOPOH, XOAATAHCTBYIOMAs O IPUBEACHUH B UCIIOA-
HeHVe apONTPaXHOTO peLIeHHs, PYKOBOACTBOBAAACh IIOAOXKEHMSIMU Kak Hbio-
HOPKCKOﬁ KOHBeHITNH, Tak M IlaHaMCKOM KOHBEHITMH, M CyA OTPaHHMYHA pac-
CMOTpEHHe AeAd ITOAOXKEHHSIMH HbIO-I;IOpKCKOfI KOHBEHITUM Ha TOM OCHOBaHMHH,
gro "TlaHaMcKasi KOHBEHIIMSI COCTaBA€HA TAKUM OOpa3oM, YTO BKAKOYAET IIyTeM

133 Indopmanus o craryce ITanamckoit koHBeHLUH AOCTyIHA B HHTepHeTe 1o agpecy: www.oas.org/juridico/
english/sigs/b-35.html.

B34 Cristidn Conejero Roos, The New York Convention in Latin America: Lessons From Recent Court Decisions,
B: 2009 THE ARBITRATION REVIEW OF THE AMERICAS 21.

1315Crarpst 9 paspeaa 9 (Ap6urpak) Coaa sakoHos Coepnnennbix 1ltaros AMepuku raacut: «Crarsu 202,
203, 204, 205 u 207 HacTOsuIero paspeAa IPHMEHSIOTCS K HACTOSIIEH AaBe, KaK eCAM OBl OHH OBIAM B Hee
BKAIOYEHBI, 32 TeM HCKAIOYEHHEM, YTO AAs LieAeil Hacrosuieil raasbl "KonBenrms' o3Hasaer MexaMepHKaHCKYIO

KOHBEHIIUIO >
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CCPIAKM COOTBETCTBYIOIIHNE ITOAOXKEHM HbIO-I/IOPKCKOfI KOHBC€HIIUN [], BCACA-
1316

CTBHe 4ero B paccMoTpeHny [[aHAMCKOM KOHBEHLMHM HeT HeOOXOAMMOCTH
25. Tlocaeactsus npumenenus cratbu VII (1) B cAydasx, KOraa MPUMEHSIAKCH Kak
Hoto-Vopxckas konBeHIus, Tak u [TaHaMCKas KOHBEHIHS, B COOOIEHHBIX TIPHMe-
pax M3 NPeLieAeHTHOIO IpaBa He paccMarpuBaAuch. OAHAKO B OCOOBIX CAydasx
[TaHamcKasi KOHBEHLUS. MOXeT MPEAOCTABUTH GoAee IMMPOKUE BO3MOXXHOCTH AASL
TIPUBEAGHHUS B HCTIOAHeHHe, YeM Hpro-Mopkckas kousenius. Hanpumep, B HekoTo-
PBIX CAyYasIX IIOAOXKeHHUS cTaTby 4 [TaHAMCKOM KOHBEHLIMU MOT'YT IIPEAYCMATPUBATD
60Aee GAATONPHUSATHBIE BAPUAHTHI BOSMOXKHOTO IPUBEAEHUS B HCIIOAHEHHe ap6u-
TpaxHbIX pentenuit, uem Hpro-HopKckas KoHBeHIHS, 6AArOAAPS IPUPABHUBAHUIO
OKOHYATEABHBIX apOGUTPAXKHBIX PELICHHI K OKOHYATEABHBIM CYA€OHDBIM [IOCTaHOBAE-
1317 B cooTBercTBHHE ¢ MOAOKeHHeM Hbro-MIopKcKo#t KOHBEHITHH, KaCaroIIMCs
npaBa Ha 6oAee GAArONPHATHDBIA PEXHUM, CTOPOHA, XOAATANCTBYIOWAsl O [PHBEAE-
HUM B MCIIOAHEHHE apOUTPAXXHOTO pelleHHUs], IOAIIAAQIOLIETO II0A cdepy IprMeHe-
HUsL 060X AOKYMEHTOB, MOXKET BOCIIOAB30BaTbCsl TAKUM BAPUAHTOM.

HUAM

c. [lsycmopoHHue 002080pbI

26. B coorserctsuu co crarbeit VII (1) 3amHTepecoBaHHas CTOPOHA MOKET 060-
CHOBAaTbh CBOE XOAQTANCTBO O IIPUBEACHHU B MCIIOAHEHMe apOUTPAKHOTO pelleHHs
IIOAOXKEHISIME ABYCTOPOHHETO COTAQIIEHHS, KACAIOLIETrOCsl HeIIOCPEACTBEHHO IIPH-
3HAHUS U IIPUBEACHNSI B HCIIOAHEHHe MHOCTPAHHBIX apOHTPKHBIX PeLIeHHH U
COTAQIIEHHMH], a TaKKe ABYCTOPOHHHX COTAQUIEHHMIl, COAEP)KAL[HX, B YaCTHOCTH,
COOTBETCTBYIOIIE MOAOXKeHHs'®. B 3aBHCUMOCTH OT OOCTOSITEABCTB BBIHECEHUSI
apOUTPaXKHOIO pellIeHHs YCAOBHS NPU3HAHMS U NPHBEACHHsS B HMCIIOAHEHHE HA
OCHOBAHHH ABYCTOPOHHHX COTAQIIEHHI MOI'YT OBITh 0OA€e MAU MeHee GAAroIpu-
SATHBIMH, 4eM yCAOBHS, ipeaycMoTpernbie B Hpio-Iopkckoit koHBeHImm.

1316TermoRio S.A. E.S.P. v. Electrificadora del Atlantico S.A. E.S.P., District Court, District of Columbia, United
States of America, 17 March 2006, 421 F. Supp. 2d 87, (D.D.C. 2006). Cwm. taxxe Productos Mercantiles E Indus-
triales, S.A. v. Faberge USA Inc., United States Court of Appeals, Second Circuit, United States of America, 18 April
1994,23 F.3d. 41, koraa cya OTMeTHA, 4T0 "MCTOPHUsI Pa3pabOTKH IOAOKEHHI 06 ocymjecTBAeHII MeskaMepHKaHCKO
KOHBEHIHMH |[...] €O BCell OYEBHAHOCTBIO CBHAETEABCTBYeT O TOM, 4T0 KOHrpecc HpeAycMaTpHBas, 4TO
MeKaMepHKAHCKas KOHBEHIUS GYAET CAY’KHTD TeM ke 1ieAsM, KoTopbiM cAyxut Hpio-Fopkckas koupenmus'.

1317Crarpst 4 TTaHaMCKOfl KOHBEHLMU IPEAYCMATPHBAET CAeyioliee: "ApOUTPaXHOE ONpEACACHUE HAH pellle-
HHe, KOTOPOe He TIOAAEXKHT 00)KAAOBAHHMIO B COOTBETCTBUM C IIPMMEHUMBIM IIPAaBOM HAHU IPOLIeCCyaAbHBIMU HOp-
MaMH, IMEEeT CHAYy OKOHYATEeABHOTO CyAeOHOro pemrenus. [TOpsAOK NpUBEACHHS B MCIIOAHEHHE MAM [IPU3HAHS
MOJXeT GbITh AHAAOTUYHBIM IOPSIAKY, IPUMEHUMOMY B OTHOLIEHUU PELICHMUI, BHIHECEHHBIX HAIIMOHAABHBIMU HAK
MHOCTPaHHBIMU CYAAMH OOljell IOPUCAVKIH, B COOTBETCTBUM C IIPOLIECCYaABHBIM 3aKOHOAATEAbCTBOM CTPAHbI,
A€ OHU IIOAAXKAT IIPHBEACHHUIO B UCIIOAHEHNE, U IOAOXKEHISIMU MEKAYHAPOAHDBIX AOTOBOpoB”. B coorsercrBmu ¢
9THM [OAOXKEHHEM PEKUM, IIPHMEHseMbI K apOUTPaXKHBIM PEeIIEHISIM, BCe e HECKOABKO OTAUYAETCSI OT PEXKIMA,
MPUMEHSIEMOTO K CyAeOHBIM [OCTAHOBAEHHSIM, TIOCKOABKY B HEM YKa3bIBA€TCsl, 4TO B OTHOIICHMM NPU3HAHKS HAU
NPHBEAEHHS B UCIIOAHEHHE apOUTPAKHOTO PelIeHUs UCIIOAb3YeTCs: pOPMYAHPOBKA "'MOXET OBITB', TOrAQ KaK IO-
aoxerust crarbu 111 Hpto-VIopKCKo#t KOHBEHIMH TIPEAYCMATPUBAIOT dAEMEHT 0653aTeAbHOCTH.

1318Franz Matscher, Experience with Bilateral Treaties, B: IMPROVING THE EFFICIENCY OF ARBITRATION
AGREEMENTS AND AWARDS: 40 YEARS OF APPLICATION OF THE NEW YORK CONVENTION, ICCA CONGRESS
Series No. 9, 452 (AJ. van den Berg ed., 1999).
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27. B kadecTBe mIpuMepa MOXHO OTMETHTb, YTO CYAbl lepMaHHM IPHMEHSAM
60Aee GAArONPHUATHBIE IOAOKEHHUs ABYCTOPOHHUX AOTOBOPOB B COOTBETCTBHH CO
crarpeit VII (1). B xope paccmorpenust opaoro us pea B deaepasvuom cype Tep-
MaHUY 3aMHTEPECOBAHHON CTOPOHE GBIAO Pa3pelIeHO PyKOBOACTBOBATbCS IIOAOKe-
HUSIMU Aorosopa Mexay Iepmanmein m beabrmeit or 1958 roaa, xacarmomerocs
B3aMMHOI'O [IPU3HAHWA M IIPUBEACHVS B HCIIOAHEHHe CYAeOHBIX pelleHui, apou-
TPAXKHbIX PELIeHUN M OPUIMAABHBIX AOKYMEHTOB II0 IPAXXAAHCKMM U TOPIOBBIM
BOIIPOCaM, B KOTOPOM IIPEAYCMATPHUBAETCS, YTO aPOUTPAKHOE PELIeHNE, BbIHECEH-
HOe B BeAbruy, AOAKHO IPU3HABATbHCS U IIPUBOAUTBCS B CIIOAHeHHe B TepManuu
B CAy4ae, eCAU OHO OBIAO OOBSBACHO IIOAAEXKAINUM HMCIIOAHEHHIO B Beabruu u He
[POTHBOPEYUT IyOAMIHOMY MOPSAKY Tepmanuu'®'’.

28.  CyabI TaroKe U3YYHMAH BOIIPOC O TOM, HCKAIOYAeT AM IIPUMEHUMBIH ABYCTOPOH-
HHl AOTOBOp BOBMOXHOCTb HETOCPeACTBeHHOro mnpuMeHenns Hpro-Hlopkckoit
KOHBEHIIMH, M B TOM CAy4Yae, ecAM HpuMeHeHHe KOHBEeHIIMM He HCKAIOYaeTcs,
IPUBOAMAU B HCIIOAHEHHe apOMTpaKHOe pellleHHe B COOTBETCTBHH AHOO C
HbIO-IZOpKCKoﬁ KOHBEHIIHEeN, AU60 6oAee GAATOIPHATHBIMU [OAOKEHUSIMHI BHYT-
peHHero 3akoHopaaTeAabcTBa. Hampumep, mpu mpusatuu B 1997 roay pemenus
B orHomeHuu aeaa Chromalloy Aneaasymonnsiit cya Ilapmka paccMoTpes AOBOA
ErumTa, COrAaCHO KOTOPOMY B IPHBEACHUH B UCIIOAHEHHE apOUTPAKHOTO PelIeHHs
CAeAyeT OTKa3aTh, MOCKOAbKY, B JaCTHOCTH, OHO HApyIIaeT ITOAOXKeHMs CTaTbu 33
3akaroueHHOro B 1982 roay ®pamnueit u ErunToMm A0roBopa 0 COTpyAHHYECTBe

")1320, Tlo MHeHHIO

cyaebubix opranos ("Aorosop mesxay ®panumeit u Erumrom
CYAQ, IOCKOABKY B AooroBope Mexxay Opaniuest 1 ErunroM HammpsiMyio ykasaHo, 4To
[pU3HAHUE U IIPUBEACHHE B HCIIOAHEHMEe apOHTPaXKHBIX peIleHUIl CAeAyeT OCy-
IEeCTBAATb B COOTBETCTBHHU C MoAoKeHHsMU Hpto-TopKckoit KOHBEHIMH, TOCYAQp-
CTBA KOCBEHHO COTAACHAMCh HA IpHMeHeHHe AIOOBIX OoAee OAArOIPHATHBIX
MIOAOKEHHI1 BHYTPEHHEro 3aKOHOAATEABCTBA B COOTBeTcTBUM co ctarbeil VII (1).
Ilpu BbIHeCEHHM B CyAe pelLleHHs O HPHBEACHHH B HCIIOAHEHMe apOHTPaXKHOTO
peLIeHsE CyA yIeA 6oAee KeCTKHe OCHOBAHUS AASL OTKA3a B IIPUBEACHUU B HCIIOA-
HeHUe, IIPeAyCMOTPEeHHbIe B MPHMEHMMON HAa TOT MOMEHT BpeMeHH cTarbe 1502

I'paxpaHCcKoOro mporeccyaabHoro kopekca Opanun'**.

1319Bundesgerichtshof, Germany, III ZR 78/76, 9 March 1978. Cwm. Taxxe Bundesgerichtshof, Germany, I
ZB 50/05, 23 February 2006, xoraa BepxoBHBIT peaepaAbHBIN CyA HAIPABHA ACAO HA IIOBTOPHOE PACCMOTpEHIE
B Borcumit cyp 3eman B Kapacpys, KOTOpBIiL, [0 €ro MHEHHIO, BBIHEC OLIHOOYHOE pelleHHe MPU PAcCMOTPEHUH
XOAATaiicTBa 06 OTKa3e B IPHBEACHUH B HCIIOAHEHHE apOUTPaXKHOTO PelIeHNs], BBIHECEHHOro B MUHCKe, IIpHMeHUB
noaoxenns Hpo-MopKcKoit KOHBEHITM BMECTO G0Aee SKeCTKHX OCHOBAHHIT AASl OTKA3a B IIPHBEACHHHU B HCTIOAHE-
HHE aPGHTPa)KHbIX PemeHHﬁ, HPEAYCMOTPCHHB]_X B AByCTOpOHHeM COTAQIIIEHHUH 10 OGHII/IM BOHpOCaM TOPI‘OBAI/I u
MOpeIAaBaHusl, 3aKAl0ueHHOM B 1958 roay mesxay Iepmanueit u 6sBmmM CCCP, koTOpoe mo-IpeskHeMy IIprMe-
HSeTCs B OTHOIIeHHH Beaapycu.

1320République arabe d’Egypte v. Société Chromalloy Aero Services, Court of Appeal, Paris, France, 14 January
1997.

1321 AHaAOTHIYHYI0 MOTHBHPOBKY B DeIIeHHSX repMAHCKHX cypoB cM. Bundesgerichtshof, Germany, XI ZR
349/89, 26 February 1991; Oberlandesgericht [OLG] Frankfurt, Germany, 6 U (Kart) 115/88, 29 June 1989; u
pellleHe MTAAbSHCKOTO Cyaa 1o Aey Viceré Livio v. Prodexport, Corte di Cassazione, 11 July 1992.
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C. B3aumocBa3b KoHBEHUMMU C NONOXKEHUAMMU
BHYTPEHHEr0 3aKOHOAATENIbCTBA

29. Tloaoxenns crarbu VII (1) crnoco6CTBYIOT NPU3HAHMIO M NPUBEACHHIO B
HCIIOAHEHHE HHOCTPAHHBIX apOUTPAKHBIX PelleHHU, IIOCKOABKY IIPEAyCMATPUBAIOT,
9TO AOrOBAPUBAIOLINECSI TOCYAAPCTBA He Hapymar KOHBEHIINIO, ecAl OYAyT IpHMe-
HSTb 00Aee GAArOIPHSTHBIE IIOAOXKEHHUSI BHYTPEHHEIO 3aKOHOAATEABCTBA B IIEASIX
MPUBEAEHHUS B HCIIOAHEHHE apPOUTPAXKHDIX PelIeHHI.

30. Bo BHyTpeHHUX 3aKOHAX AOrOBAPHUBAIOIIMXCS TOCYAAPCTB, SABASIONIMXCS
YYaCTHHKAMHU Hblo—PIopKCKoﬁ KOHBEHIINH, TIPeAYCMAaTPUBAIOTCSI Pa3HbIE TTOAXOABI
K [IPU3HAHUIO U IPUBEACHHIO B UCIIOAHEHUE HHOCTPAHHbBIX apOUTPAXKHBIX PeIIeH .
XoTsl B HEKOTOPBIX CTPaHAX BHYTPEHHee apOUTPAKHOE 3aKOHOAATEABCTBO IIPEAY-
CMaTPHBAET, YTO IPU3HAHUE U [IPUBEACHUE B HCIIOAHEHHE apOUTPAsKHBIX PeIleHHI

ocymecTBasieTcst B cootBercTud ¢ Hpro-Mopkckoin koHBeHnumein'*?

, B 3aKOHOAQ-
TEABCTBE APYTHX CTPAH COAEPIKATCSI KOHKPETHbIE IIOAOXKEHISI, KACAIOLIHeCs [IPH3Ha-
1323 B APYIMX CTpaHaX 3aKOHOAATEABCTBO
IPeAyCMAaTPUBAET, YTO HHOCTPAHHOE APOUTPAKHOE pellleHHe MOXeT ObITh IpUBe-
AEHO B UCIIOAHEHHE, ECAH CYA CTPAHBI, B KOTOPOI 9TO apOUTPAXKHOE pellleHre ObIAO

BbIHECEHO, BbIHEC CyAe6HOC IMOCTaHOBACHME 00 HMCIIOAHEHUU AQHHOTO ap61/1Tpa>K-
1324

HHUSA W IIPUBEACHUS B HCIIOAHEHHE

HOTO pelleHus

a. bonee 6nazonpusmusie, yem cmames II, nonoxeHus 8HympeHHe20
3aKoHOOamesnibcmsa

31. B crarpe VII (1) peds upeT o mpuBeACHUH B UCTIOAHEHUE TOABKO AHIIb "ap6u-
TPAXXHBIX pelleHHil’, a He "apOuTpaXKHbIX coraamenuit’. Kak oTMeTHANM KOMMeHTa-
TOpBI, ApOUTPaKHbIE COTAAIIEHHs He 6blAn BKAIOYeHbI B Tekcr crarbu VII (1) mo
cayganHOCTH %,

ap6I/ITPa>KHbIX COFAaHIEHHfI, B HbIO-I/IOPKCKyIO KOHBCHIIHUIO HA OAHOM U3 ITOCACAHHUX
1326

O Ye€M CBHUAETEABCTBYET BKAIOYEHUE HOAO)KQHPII:I, KaCaroIuxcs

9TAIIOB €€ COrAaCOBaHUA

1322Cy., Hanmpumep, 3akon IlIBefiapun 0 YacTHOM MexAyHapoaHom mpase (1987 roa), cratbs 194; 3axom
Tepmanuu 06 ap6urpaxe (1998 roa), crarps 1061.

1323Cy., manpumep, HOBBIT [paskAaHCKHIT TpoteccyaAbHbIit Koaeke Dparuuy, crarsu 1504-1527; Tpaxaarckuit
mporeccyasbHblil Koaekc Hupepaanpos, crarps 1076.

1324Cwm., Hanpumep, Ipaskpanckuit mporeccyaAbHbiit koaexc Mraanu, crarbs 830; TpaskpaHCKHI IPOLIeCCyaAbHBI
xopekc Koaym6umm (yKasbI 1400 u 2019 ot 1970 ropa), crarbs 694 (3).

1325]CCA’s GUIDE TO THE INTERPRETATION OF THE 1958 NEw YORK CONVENTION: A HANDBOOK FOR
Jupces 27 (P. Sanders ed., 2011); ALBERT JAN VAN DEN BERG, THE NEW YORK ARBITRATION CONVENTION
OF 1958: TOWARDS A UNIFORM JUDICIAL INTERPRETATION 86-88 (1981).

1326 Todzomosumenvtvie mamepuaavl, United Nations Conference on International Commercial Arbitration,
Summary Records of the Sixteenth Meeting, E/CONF.26/SR.16.
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32. Cyabl Opaniuy Ha NPOTSDKEHUU AAUTEABHOTO BpeMEHH IPUAEP>KUBAAKCH
MHeHus 0 ToM, uTo cTaths VII (1) mpumeHnsieTcst U K MPU3HAHUIO M MPUBEACHHUIO
B HCIIOAHEHHEe apOUTPXKHBIX COrAameHuil. Takum o6pa3oM, B psIAe CAYdaeB HAUH-
Hast ¢ 1993 roaa cyabt OpaHIUH BBIHOCHAHM PellleHHs Ha OCHOBaHMHU cTaTbu VII (1)
KoHBeHIHH, COrAACHO KOTOPHIM apOHTPaKHbIe COTAALIEHUS MOTAHM OBITh IIpHBe-
AEHBI B HCIIOAHEHHE B COOTBETCTBHHU C 60Aee OAATOIPHATHBIMI, I10 CPABHEHHIO CO

crarpeit II Hpro-FIOpKCKO# KOHBEHIIUH, IOAOXKEHUSIME PPAHI[y3CKOIO apOUTpask-

HOTO 3aKOHOAATeAbCTBa'3? .

33. B xauecTBe mopTBepxaeHuUs TOro, uto craths VII (1) Take mpumensercs k
apourpaxupiM coraamenusiM, JOHCHTPAA Ha cBoeil TpUALIATh AEBSTOM CECCHU
B 2006 ropy IpHHSAQ PEeKOMEHAAIIMIO OTHOCHTEABHO TOAKOBaHHUs crareit II ( 1)
u VII (1) Hoto-Mopkckoit koHBeHIMH. B 3TO# peKOMeHAAMH TOSCHAETCS, UTO
cratpio VII (1) "caeayer mpumeHATD [...] TakuMm 06pa3om, YTOOBI MPEAOCTABUTH
AIO0OOM 3aMHTEPeCOBAaHHOI CTOPOHE BO3MOXXHOCTH BOCIIOAB30BATbCSI IIPaBaMH,
KOTOPBIMH OHa MOXeT 00AAAATh B COOTBETCTBHU C 3aKOHOAATEABCTBOM HAH MEX-
AYHAPOAHBIMH AOTOBOPAMH CTPaHBbI, B KOTOPOI IIOAQETCS XOAATaHCTBO, OCHOBAHHOE

Ha ap61/1Tpa>1<H0M COTAALIEHNH, B IIE€ASX IIPHU3HAHHS AeﬁCTBI/ITeAbHOCTI/I TaKOTO

apburpaxkHoro coraamenus’" 3>,

34. Tlocae npunsarus pexomeHparmn IOHCHUTPAA cyapt B psiae AoroBapHBaio-
IUXCST TOCYAAPCTB MPH NpHMeHeHuH cTatbu VII (1) IMPUBOAMAM B HCIIOAHEHHe
apOUTpaKHbIe COTAALIEHUS] HA OCHOBAHHU AKOOBIX MeHee CTPOrMX OQHIJMAAbHBIX
TpeOOBaHHI, IIPEAYCMOTPEHHBIX B X BHYTPEHHEM 3akOoHOAareabcTBe. Hampumep,
DepepasbHbIi cya [epMaHUY BpIHEC HEAQBHO pellleHHe O IPUBEACHUH B HCIIOAHEHHe

1327Cym. Bomar Oil NV. v. Etap - L'Entreprise Tunisienne d’Activités Pétroliéres, Court of Cassation, France, 87-
15.094, 9 November 1993, 1994 Rev. ArB. 108; American Bureau of Shipping (ABS) v. Copropriété maritime Jules
Verne, Court of Cassation, France, 03-12.034, 7 June 2006, 2006 REV. ARB.945; S.A. Groupama transports v. Société
MS Régine Hans und Klaus Heinrich K.G., Court of Cassation, France, 05-21.818, 21 November 2006.
B crarpe 1443 npeapipymero I'paxkpaHckoro mporeccyaAbHOro kopekca @panrun, peficrsosasiero ¢ 1981 ropa,
IPeAyCMATPHBAAOCD, YTO apOMTPAKHbIE COTAAIIEHHUS AOAXKHBI YKA3bIBATHCS B OCHOBHOIN KOHBEHILIUH HMAH B AOKY-
MEHTe, Ha KOTOPBII B KOHBEHIIUN COAEPIKUTCS CCHIAKA, 6€3 KAKHX-AUOO AOTIOAHUTEABHBIX TPEGOBAHUIL OTHOCUTEAD-
HO ACHCTBUTEABHOCTH apOUTPAKHOIO COTAAIIEHHS B KOHTEKCTE MEXAYHAPOAHOro apburpaxa. B crarse 1507
AefiCTByoIero IpaskAaHCKOro IIPOLjecCyaAbHOTo Kopekca DpaHIuy, MPUMEHIMOTO K MeXAYHApOAHOMY TOPIOBO-
My apbUTpaxy, IPeAyCMATPUBAETCS], YTO "B OTHOIIEHUH GOPMBI APOUTPAXKHOTO COTAALIEHUS He YCTAHABAMBAETCS
HUKaKUX TpeGoBaHumit'. IT0 COCTOSHMIO Ha MOMEHT IIOATOTOBKH HACTOSIIEr0 PYKOBOACTBA, He GBIAO IOAYYEHO
MHPOPMALMH O CAyYasX, Korpa cys OpaHIUH PyKOBOACTBOBAACS Gbl 3THM ToAOxkeHHeM B cuay crarsu VII (1)
Koupennmu.

1328PeOMeHAQLMS OTHOCHTEABHO TOAKOBAHHS myukra 2 crareu II m mynxra 1 crareu VII Konsenimu o
HPI/ISHaHI/II/I nu HPI/IBeAeHI/H/I B HUCIIOAHEHHE I/IHOCTPaHHI}IX aP6I/[TPa.)KHbIX peIJIeHI/IfI, COBereHHOﬁ B Hb}O'I;IOPKe
10 mrons 1958 ropa (2006 rop), Oduyuarvvie omuemst Ieneparvroii Accambreu, wecmvdecsm nepeas ceccus,
Aononenue No 17 (A/61/17), mynxrst 177-181, u Ipusoskenue 11, pasmemeno no appecy: http://www.uncitral.
org/pdf/russian/texts/arbitration/NY-conv/A2R.pdf. OTHOCsImMECS K 9TOI peKOMEHAALMU 10020MOo8UMEAbHbIE
mamepuarvt copepxarcs B Oguyuarvroix  omuemax Ieneparvroli Accambreu, nsmvlecsm uiecmas ceccus,
Aonoanenue Ne 17 (A/S6/17), mynkr 313; manm e, ATbACCAT ceAbMast ceccus, Aomoanenne Ne 17 (A/S7/17),
myHKT 183; u B pAokymenTax Opranusanun O6besnnenssix Harmit A/CN.9/468, mynxrs: 88-106; A/CN.9/48S,
myukrsl 60-77; A/CN.9/487, mynxrsr 42-63; A/CN.9/508, mynxrer 40-50; A/CN.9/592, mynkrsr 82-88;
A/CN.9/WG.II/WP.118, mynxrer 25-33; A/CN.9/607; u A/CN.9/609, a Tarke u p06aBAeHms K HeMy 1-6.
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apOUTPaXKHOTO pelIeHHs], 3aTPAruBaOIEr0 ABe KOMMepYeCKHe CTOPOHBI, C yYeTOM
teopun kaufminnisches Bestitigungsschreiben (Toprosoro mmcemennoro moa-
TBEpXAEHHS), COTAACHO KOTOPO¥ KOMMepUecKHe AOTOBOPBI, BKAIOYAIOIIHe ap6u-
TPaXKHble COTAQUIEHHS, MOIYT 3aKAIOYAThCSI ITyTeM MOAYAAMBOILO COTAACHS C
MOATBEPIXKAQIOIINM IIMCBMOM B OTHOIIEHUSIX MexAy Toprosuamu'>>. Cyast Hupep-
AQHAOB QHAAOTHYHBIM 06pasom npumMensan ctarsio VII (1) B Heasix npuBeAeHus B
HCIIOAHEHHEe apOUTPAXKHBIX PElIeHHI B COOTBETCTBUHU C IIOAOXKEHHEM BHYTPEHHEro
3aKOHOAQTEABCTBA, TIPEAYCMATPHUBAIOIIETO, YTO CYA IPUSHAET, [0 IIOAYYEHHU COOT-
BETCTBYIOIIEH IPOCHOBI, ACHICTBUTEABHBIM aPOUTPAKHOE COTAAIIEHHE, KOTOPOe He
OBIAO BKAIOUEHO B IIOAIIMCAHHBII CTOPOHAME AOTOBOP H HE COAEPIKAAOCH B IIHCHMAX
HAM TeAETPAMMAX, KOTOPbIME OOMEHUBAANCH CTOPOHBI, HHBIMI CAOBAMH, HE COOT-
BETCTBYIOIIlee YCAOBHSIM, KOTOPBIE B MHOM CAy4ae AOAXKHDI BBITOAHSITHCS COTAACHO
cratpe 11 Hoto-Mopkckoit konsentuu'>.

35. BHyTpeHHee 3aKOHOAATEABCTBO PSIAA APYTHX CTPaH TakkKe IPEeAyCMaTpHBaeT
MeHbIlle GOPMAABHBIX TPeOOBAHMIT B OTHOIIEHHUH apOUTPAKHBIX COTAAIICHUE, YeM
Hboto-Vopkckas konBeHnus. HarprMep, B MBeI[apckoM TpaBe MeXAYHAPOAHOTO
apbuTpaxka IpeAyCMaTPUBAETCSI, YTO APOUTPASKHOE COTAAIIEHNE SIBASETCS ACHCTBU-
TEABHBIM B TOM CAy4ae, €CAH OHO 'COCTaBAE€HO B IIMCBMEHHOM BHAE, COACPIKHTCS B

TEAETPAMME, HAIIPABASIETCA IIO TEAEKCY, (l)aKCY HAW C IIOMOIIBIO APYTHX CPEACTB

1331

CBA3H, ITO3BOAAOIINX 3aq)I/IKCI/Ip0BaTb ero B TEKCTOBOM CPOPMG . Ecan TIIPUBECTH

emje 0oAee IMPOKHE MOAOXKeHHUS, TO B 3akoHe 06 apburpaxke Coepunensoro Kopo-
A€BCTBA IIPSIMO YKAa3aHO, YTO IIMCbMEHHOE COTAALIIeHHe He TPeOyeTcs IOAIICHIBATD
KaKOM-AM0O0 M3 CTOPOH M OHO MOXET ObITh COCTaBAEHO B AOKYMEHTAABHOM BHAE
OAHOHM M3 CTOPOH MAM TpeThbed CTOPOHOM, YIIOAHOMOYEHHOM Ha 3TO CTOPOHAMH
coraamtennst. CTOpOHa, XOAATAMCTBYIOMAS O IPHBEASHUI B HCIIOAHEHNE apOUTpaK-
HOTO peIleHHs, MOXeT BOCIIOAb30BATbCS ITHMHU ITOAOXKEHUSAMH B COOTBETCTBHH
co crarvedt VII (1) Konpenmuu'>2,

1329Bundesgerichtshof, Germany, III ZB 69/09, 30 September 2010, SchiedsVZ 2010, 332. Cm. Tawke Kam-
mergericht Berlin, Germany, 20 Sch 09/09, 20 January 2011; Oberlandesgericht [OLG] Celle, Germany, 8 Sch
14/05, 14 December 2006. Cyapr IepMaHHM NPUBOAMAM B HMCIIOAHEHHe apOMTPaKHbIe COTAAIIEHHS HA OCHOBE
9TOTO MOAXOAQ Aaxe A0 mpuHsits pekomenpanui FOHCHUTPAA B 2006 roay. Cum. Oberlandesgericht [OLG]
Koln, Germany, 16 W 43/92, 16 December 1992. Ora KOHIjeI|si B OTHOIEHUH aPOUTPAsKHBIX COTAANIEHHI GbIAa
3aKOHOAATEABHO 3akperaeHa B 1998 roay B paspeae 1031 (2) HOBOTO ['PaKAQHCKOTO MPOIeCCYaAbHOTO KOAEKCA
Tepmanuu, B yacTH, MOCBSIJEHHOR HOPMaM, KAaCAIOIIMMCS PelIeHHH, BbIHECEHHBIX B OTOM cTpaHe. Bricmmit cyp
seman Bo ®Opankdypre cuea, uro cratbs VII (1) KoHBeHIuH, Kacaiomascs 3aKOHOB, PeryAUpYIOUUX PHBEACHHE
B HCIIOAHEHHE I/IHOCTPaHHI}IX aP6I/ITPa)KH]>IX PemeHI/Iﬁ, He 06333TeAbH0 6yAeT HPHBOAHT]) K HPHMeHeHHIO paa—
Aeaa 1031(2). Cm. Oberlandesgericht [OLG] Frankfurt, Germany, 26 Sch 28/0S, 26 June 2006.

1339Claimant v. Ocean International Marketing BV, et al., Rechtbank, Rotterdam, Netherlands, 29 July 2009,
194816/HA ZA 03-923.

13313akom IlIBeiiiapuu 0 YacTHOM MexAyHapoaHoM mpase (1987 roa), crates 178 (1).

13323akon Coeputennoro Kopoaescrsa 06 ap6urpaske (1996 roa), raasa 23, pasaea S.
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b. bonee b6nazonpusmHsbie, 4em cmames IV, nonoxeHus
BHYMpeHHe20 3aKOHOO0amenbCmsa

36. B crarbe IV Hbio-llopkckoil KOHBEHIMH yKa3aHbl AOKYMEHTBI, KOTOpble
AOAKHA TIPEACTABUTD XOAATAHCTBYIOAS CTOPOHA CYAY, PACCMATPHUBAIOIIEMY BOIIPOC
O IPUBEAEHHH B HCIIOAHEHHE, B MOMEHT [IOAQYH XOAATANCTBA O PU3HAHUM U/HAH
[PUBEACHUH B HCIIOAHEHHE, a IMEHHO: AOAKHBIM 00pa3oM 3aBepeHHOe [IOAAUHHOE
apOUTpaXKHOe pellleHHe HAH AOAKHBIM OOpa3oM 3aBEPEHHYIO KOIMIO TaKOBOTO,
MIOAAMHHOE COTAQIIIEHHE, YIIOMSIHYTOe B cTaThbe II, AN AOAKHBIM 06pa3oM 3aBepeH-
HYIO KOIIMIO TaKOBOTO U IIEPeBOA THX AOKYMEHTOB Ha fA3BIK CTPAHbI, B KOTOPOM
HCIIPAIINBAETCS TPU3HAHHE M/HMAUM INIPHBEACHHE B MCIIOAHEHHE apOHTPaKHOTO
peleHus, TAe 9TO HEOOXOAKMO.

37. Cyapl B TepMmaHMH TI0CAEAOBAaTE@ABHO IPUAEPIKHBAIOTCS 3aKPENACHHOTO
B crarbe VII (1) mpuHIMNA, MpeAyCMaTpUBAIONIEro MpaBo Ha GoAree GAArompusr-
HBIIl PEXHM, C TeM YTOOBI 3aHHTEpPECOBAHHAS CTOPOHA MOTAQ BOCIIOAB30BATBHCS
MeHee CTPOIUMH TPeOOBAHISIME 3aKOHOAATEABCTBA [epMaHUM, COTAACHO KOTOPOMY
CTOPOHE, XOAATAMCTBYIOL[ell O IPUBEACHHU B HCIIOAHEHHe HHOCTPAHHOIO apbu-
TPaXXHOTO pellleHUs B [epMaHNM, HEOOXOAMMO AHIIDb IIPEACTABUTb AOAXKHBIM 00pa-

30M 3aBE€EPEHHOE IIOAAMHHOE aP6I/ITpa>KHOE peuieHne HMAM 3aBEPEHHYIO KOIIHIO

TakoBOro'®%,

38. AmnaaoruunbM 06pazoM, cyabl [epMaHHM CCHIAAIOTCS Ha 6oAee GAArompusr-
HbIe TIOAOXKEHHSI CBOETO BHYTPEHHETO 3aKOHOAATEABCTBA, C T€M YTOObI HMeTb BO3-
MO>KHOCTD He BBIIOAHSTD TpeboBaHue, 3akpenaenHoe B ctatbe [V (2) Kousenmumy,
COrAACHO KOTOPOMY 3aHHTEPeCOBAHHAs CTOPOHA MPEAOCTABASIET IepeBoj apou-
TPAXHOTO PelIeHUs i IOAAMHHOTO apOUTpaXHOro coraameHus ", Takoit xe moa-
X0p TpuMeHsOT Cyabl IIIBeiinjapuu, pPyKOBOACTBYSCh 0OoOAee OAArONPHSTHBIMU

1333rpa)KAaHCKI/II7[ npoIleccyaAbHbI KopeKe [epmanun, pasaeant 1064 (1) u (3). Cm,, nanpumep, Oberlandes-
gericht [OLG] Miinchen, Germany, 34 Sch 14/09, 1 September 2009; Bundesgerichtshof, Germany, III ZB 68/02,
25 September 2003. Cwm. Tawke Oberlandesgericht [OLG] Miinchen, 22 June 2009; Oberlandesgericht [OLG]
Miinchen, 34 Sch 19/08, 27 February 2009; Oberlandesgericht [OLG] Miinchen, 34 Sch 18/08, 17 December
2008; Oberlandesgericht [OLG] Frankfurt, 17 October 2007; Oberlandesgericht [OLG] Miinchen, 23 February
2007; Oberlandesgericht [OLG] Celle, 14 December 2006; Kammergericht, 10 August 2006; Oberlandesgericht
[OLG] Miinchen, 15 March 2006; Oberlandesgericht [OLG] Miinchen, 28 November 2005; Oberlandesgericht
[OLG] Dresden, 7 November 2005; Oberlandesgericht [OLG] Dresden, 2 November 200S; Oberlandesgericht
[OLG] Hamm, 27 September 2005; Bayerisches Oberstes Landesgericht, 11 August 2000. I[TpoTHBONIOAOKHYIO
Touky spermst cm. Oberlandesgericht [OLG] Rostock, Germany, 1 Sch 03/00, 22 November 2001, xoraa cya cuea,
4To craths VII (1) He MOKeT paspemars Toit HAH HHOH CTOpOHe 06XOAUTH pOpPMaAbHbIE TPeGOBAHIS B OTHOIIEHHH
IIPUBEACHHS B HCIIOAHEHHE APOHTPAKHBIX peleHuil B cooTBercTsuy ¢ Hbio-lopKcKoil KOHBeHIHeil.

133*Hanpumep, Oberlandesgericht [OLG] Celle, Germany, 8 Sch 14/05, 14 December 2006; Kammergericht
Berlin, 20 Sch 07/04, 10 August 2006. Cm. taxe Oberlandesgericht [OLG] Miinchen, 28 November 2005;
Oberlandesgericht [OLG] Hamm, 27 September 2005; Oberlandesgericht [OLG] Kéln, 23 April 2004.
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noaoxenusmu cratb 193 (1) 3axoma IllBefiapun 0 4acTHOM MeKAYHAPOAHOM
npase'®®,

c. bonee 6nazonpusmusie, yem cmames V (1)(e), nonoxeHrus
BHYMpeHHe20 3aKOHOOamenbCmaa

39. B coorsercrsum co crarbeit VII (1) Hpio-Fopxckoit KoHBeHIUU 3auHTEpe-
COBAaHHAsI CTOPOHA MOXET XOAATaHCTBOBATh O MPUMEHEHHH HaIJHOHAABHOTO 3aKOHA
B TOM CAy4Yae, €CAH OH IIPEAYCMATpUBAeT 60Aee GAATONPUSTHBIA PEXUM, YeM II0AO-
xeHns KoHBeHIUM, BKAIOYAs OCHOBAHHMS AAS OTKA3a, IIepeurCACHHbIe B CTaTbe V.
B wactrocty, B crarbe V (1)(e) npeaycMaTpuBaercs, 4TO B IPUSHAHHMH U IPHBEAe-
HUH B HCIIOAHEHHE apOUTPaXKHBIX PeLIeH I MOXKET ObITh OTKA3aHO, €CAH apOUTPaXK-
HOe pemreHye "OBIAO OTMEHEHO HAM IIPUOCTAHOBACHO UCIIOAHEHHEM KOMIIETEHTHOM
BAACTBIO CTpPaHbl, TA€ OHO OBIAO BBIHECEHO, HAM CTPaHBL, 3aKOH KOTOPOM
IpUMeHseTCs .

40. B xope paspaboTku moroxkeHHH KOHBEHIMH B3aMMOCBSI3b MEXAY CTaTbsl-
mu V (1)(e) u VII (1) He paccMaTpuBasach. B 4acTHOCTH, OTCYTCTBYIOT CBUAETEAD-
CTBAa O TOM, UTO MPEACTABUTEAU FOCYAAPCTB MAU UX IIPABUTEABCTBA OOCYKAAAM
BOIIPOC O BO3MOXHOCTH NIPUBEAEHHS B HCIIOAHEHHMe Ha ocHoBaHuu cratbu VII (1)
apOUTPAXKHOIO pelIeHus, KOTOPOe OBIAO OTMEHEHO UAU IIPUOCTAHOBAEHO.

41. B oxomnuareabHoM TekcTe Hpbto-IIOpKCKO#t KOHBEHIIUU He COAEPXKHUTCS TIOAO-
SKEHHH, 3alpeNlalomuX CyAy B AOTOBapHBAIOMIEMCS TOCYAAPCTBE IPH3HABATh HAU
IPUBOAMTD B UCIIOAHEHHE TaKOe apOUTPaXKHOE COTAAIIEHHE, €CAM OHO MOXET OBITH
NPU3HAHO MAU IIPUBEAEHO B MCIIOAHEHHE B COOTBETCTBUH C BHYTPEHHHM 3aKOHO-
AATeAbCTBOM 3TOTO TOCYAAPCTBA MAU MHBIM MEXAYHAPOAHBIM AOTOBOPOM, CTOpPO-
HOIl KOTOPOTO OHO sBAseTca. B pspe AOroBapHBAIOIMXCS TOCYAQPCTB CYABI
IIOCAEAOBATEABHO IPHBOAUAU B HCIIOAHEHHEe apOMTpPaXKHbIe pelLIeHHs, KOTOpbIe
GBIAM OTMEHEHBI HAM TIPHOCTAHOBAEHBI, TPHMeHsis copepykameecst B crarbe VII (1)
MIOAOKeHHe O TIpaBe Ha 6OAee OAATONPHSATHBIA PEKUM.

42. Hanpumep, B psiae caydaeB HauuHas ¢ 1984 ropa cyast @paHnuu npuHIMaAn
pellleHus], YyCTAaHOBHUB IPaBHAO, COTAACHO KOTOPOMY CTOPOHA, BO3pakaromas Ipo-
THB IPUBEACHUS apOHTPAKHOIO pelleHHUs B MCIIOAHEHUE, He MOXET BOCIIOAb30-
BaThCsl OCHOBAHIAMH AAS OTKa3a B IPUBEACHUH B HCIIOAHEHHE, TPEAYCMOTPEHHBIMU
B cratbe V (1)(e) Koupennun, IIOCKOABKY B 3aKoHOAaTeAbcTBe QpaHnun

1335Federal Supreme Court, Switzerland, 2 July 2012, Decision SA_754/2011. Cyast B Huaepaanaax Taxe
HPUBOAST B MCIIOAHEHHE apOUTPasKHbIe PelleHHst B COOTBETCTBUM cO cTarbeil 1076 IpaskAaHCKOro Mmporeccyanb-
Horo kopekca HupepAaHAOB, KOTOpasi COAePsKUT 60Aee GAArONPUSTHBIE MOAOKeHHs, deM cTaThsi 1V KoHBennun:
Dubai Drydocks v. Bureau voor Scheeps- en Werktuigbouw [X] BV, Rechtbank, Dordrecht, Netherlands, 30 June
2010, 79684/KG RK 09-85.
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IPeAyCMOTPeHBI 60Aee OrpaHHdeHHble OCHOBAHUSI AAS TaKOro orkasza'>‘. B xope
pacemotpenust peaa Hilmarton 8 1994 roay KaccanuoHHbI cyp BBIHEC pellleHHe O
[IPUBEACHUH B HMCIIOAHEHMe apOUTPaXHOro pemreHws, npuHsroro B IlIBefirapuu,
HeCMOTPSI Ha TOT $aKT, YTO OHO 6b1A0 OTMeHeHO DepeparbHBIM BEPXOBHBIM CYAOM
IBefirjapun 1 AASL PACCMOTPEHHS CIIOpa ObIA 0OpPa30BaH HOBBIIM TPETEHCKHUI CYA.
Cya yxasaa B 000CHOBAHIe CBOErO pelleHHs, YTO "apOUTpakHoe peleHue, BbIHe-
cenHoe B IIIBefiapuu, SIBASIETCS MEXXAYHAPOAHBIM apPOUTPAKHBIM PellleHIeM, KOTO-
poe He BKAIOYEHO B IPAaBOBYIO CHCTEMY 3TOTO TOCYAAPCTBAa, M IO3TOMY OHO
CYIIIeCTBYeT, AQKe eCAH OHO OBIAO OTMeHeHO, M ero mpusHanue Bo Dpannuun He
[POTUBOPEUUT IIyOAMIHOMY IOPSIAKY .

43.  Cyabt OpaHmu npHAEp>KUBAAUCH 3TOTO TIOAXOAQ B XOAE TTOCAEAYIOLIETO pac-
CMOTpeHHSI PSIAA APYTHX AeA'?®
Putrabali, nanpumep, KaccalmoHHbI CyA TOATBEPAUA, UTO "MEXAYHAPOAHOE apOu-
TPO)XHOE pelleHHe, KOTOPOe He 3aKPelA€HO B IIPABOBOM CHCTEMe KaKOM-AH60
CTpaHBbI, SIBASIETCS PeIleHHeM MEXAYHAPOAHOTO IIPAaBOCYAHOIO XapakTepa, CHAA

. B mpumarom B 2007 roay pelmeHHH IO AeAy

KOTOPOTO AOAXKHA OBITH IIOATBEP)KAEHA C yIETOM IIPABOBBIX HOPM, IIPUMEHHMBIX B
CTpaHe, B KOTOPOI MCIPAIIMBAEeTCs ero NMpU3HAHHe U MPHUBEACHHE B MCIOAHEHUe.
B coorsercTBuu co crarbeit VII [3annTepecosanHas cropoHa] [ ...] MoxeT cocaarscs
Ha mpaBoBble HOpMbI QpaHIuHM, KacaloOIMecs MEXAYHAPOAHOTO apOHuTpaxa,
COTAACHO KOTOPBIM OTMeHA apOHTPa’KHOTO PelleHHs B TOH CTpaHe, B KOTOPOI OHO

6b1A0 BPIHECEHO, HE SBASIETCSI OCHOBAHHEM AASL OTKa3a B IIPU3HAHHUH U IIPUBEACHHHN

B UCIIOAHEHHE HUHOCTPAHHOIO apbuTpaskHoro pemerus" .

13368 crarpe 1502 IpeAbIAyIIero I'paXkAQHCKOTO IpoljecCyaAbHOro Kopekca (DpaHIjuu, AeHCTBOBABIIETO AO
2011 roaa, IpeAycMaTpUBAACs MCYEPIIBIBAIONIHIL IIepeYeHb, COACPIKAILUIA IISTh OCHOBAHMIL AAS OTKa3a B IIPU3HAHUN
U IIPHBEACHNH B HICIIOAHeHHe apOurpakHpix pemenmii Bo Opamrmn. Cwm. Société Pabalk Ticaret Sirketi v. Société
Anonyme Norsolor, Court of Cassation, France, 83-11.355, 9 October 1984, 1985 REV. ARB. 431, mepesop Ha
aHrAMiickuit bk oM. B: 24 LL.M. 360 (1985). Cratbu 1520 u 1525 (4) aeiictBytomero I'paxxaanckoro
IPOLIECCYaAbHOTO KoAekca DPaHIMK MPeAyCMATPHUBAIOT B HACTOSIIIEE BPEMsl Te 5Ke OCHOBAHMS AASL OTKA3a.

1337Société OTV v. Société Hilmarton, Court of Cassation, France, 10 June 1997. XX Y.B. Com. ARB. 663 (1995).
DepepabHblil BepxoBHbIil ¢y IlIBeiiilapuy BblHEC IOCTaHOBAeHHE 06 06pasoBaHMKM HOBOIO TPETENCKOTO CYAQ,
KOTOPBII BIIOCAEACTBUHN BbIHEC IPOTHBOIIOAOKHOE BTOPOE PeIIeHHe, COTAACHO KOTOPOMY OTBETYHK ObIA 06s13aH
YIAQTUTH TOHOPAP 32 KOHCYABTAIMOHHbIE YCAYTH IIO paccMarpuBaeMoMy porosopy. Kaccanumonnsiit cyp ®panrmun
OTKAOHMA TIOCTAaHOBA€HHe CyAd GOAee HU3KON MHCTAHLMM, B COOTBETCTBMM C KOTOPHIM NPU3HABAAOCH BTOpOE
apOUTPaKHOE pellleHNe, U IIOCTAHOBHA, 4TO BO OpaHIMKI NPU3HAETCS TOABKO TIEPBOE BBIHECEHHOE apOUTpaXkHOE
pellleHne U 4TO Npu3HaHue B0 DpaHIMK IEPBOTO apOUTPAXKHOTO pellleHns, OTMEHEHHOTO 32 peaeaamu Opaniuy,
OAHO3HAYHO IPEISTCTBYeT NPU3HAHMIO M NPUBEACHHIO B UCIOAHeHHe Bo (OpaHImu BToporo apOUTpaxHOro
peleHus.

1338Bargues Agro Industrie S.A. (France) v. Young Pecan Company (United States), Court of Appeal, Paris, France,
10 June 2004, 2004 Rev. ARB. 733; PT Putrabali Adyamulia v. S.A. Rena Holding, Court of Appeal, Paris, France,
31 March 2005, 2006 REV. ARB. 665, affirmed by PT Putrabali Adyamulia v. S.A. Rena Holding, Court of Cassation,
France, 05-18053, 29 June 2007, 2007 REV. ARB. 507; Direction Generale de 'Aviation Civile de I'Emirat de Dubai
v. International Bechtel Co., LLP, Court of Appeal, Paris, France, 29 September 2005, 2006 REv. ARB. 695.

1339pT Putrabali Adyamulia v. S.A. Rena Holding, Court of Cassation, France, 05-18053, 29 June 2007, 2007
Rev. ArB. 507, affirming PT Putrabali Adyamulia v. S.A. Rena Holding, Court of Appeal, Paris, France, 31 March
20085, 2006 REV. ARB. 665.
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44. B TOM Xe rOAy ANEAASIIMOHHBIN Cys Ilaprska mpuiiea K BBIBOAY O TOM, 4TO
[paBOBasi HOPMA, B COOTBETCTBUM C KOTOPOI OTMeHa apOUTPaKHOIO pelleHHs B
APYTOH1 CTpaHe He 3aTpParuBaeT IIPABO 3aHHTEPECOBAHHON CTOPOHBI Ha ObpaieHye
C XOAATaliCTBOM O IPHUBEACHHH B HCIOAHEHHe 9TOro peurenus Bo OpaHuuu
(mOCcKoABKY apOUTp He OTHOCHTCS K HALMOHAABHOJ MPABOBOIl CHCTEME CTPAHBL, B
KOTOPOI1 6BIAO BBIHECEHO 3TO apOUTPaKHOE PelleHre), IPEACTABASIET CO60i "oAuH
U3 OCHOBOIIOAATAIONINX IPUHIIUIIOB IpaBoBoro peskuma Ppanrmm”'>*.

45. B 1996 ropay B Coepunennbix IlltaTax mpu BbIHECEHUH PEIIEHUS IO AEAY
Chromalloy oxpy>xHo#1 cyp okpyra KoaymMOust mpraepsKuBaAcsi aHAAOTHIHOTO IIOA-
XOAQ U IIPHHSIA XOAATAFICTBO O IIPUBEACHUH B HCIIOAHEHHE apOUTPasKHOTO PelleH s,
BbIHECEHHOTO B Erumnre M OTMEHEHHOIrO BIIOCAEACTBHU AIEAASIIHOHHBIM CYAOM

B Erumre!*!

. Cya cuea, uTo, B oTamume oT crarbu V KoHBeHIuH, B KOTOpOI
[peAyCMaTpUBaeTCst "paspelnTeAbHBII CTAHAAPT ", COTAACHO KOTOPOMY CYyA "MoxeT"
OTKa3aTb B IIPUBEACHHU B HCIIOAHEHHE apOUTPAKHOTO PpelIeHUS, MOAOXKEHMUS
crarsu VII (1) "06513b1Bal0T AQHHBIA CyA paccMaTpuBaTh TpeGOBaHMS [3anHTepeco-
BaHHOI CTOPOHBI] B COOTBETCTBHH C IIPUMEHUMbIM 3aKoHOAaTeAbcTBoM CIITA". Cyp
[IPOAHAAMBHUPOBAA BOIIPOC O TOM, MOTAH AH OCHOBAHIS AASL OTMEHBI apOUTPasKHOTO
pelleHuUs eTUIeTCKUM CYAOM CAYXXHTb AOCTATOYHBIMH OCHOBAHMSIMHU AAS OTMEHBI
apOUTPAXHOrO pelneHys Ha HAIIHOHAABHOM YPOBHE B COOTBETCTBHH C pasaeaoM 10
raassl 1 QepepaabHoro 3akoHa 06 apourpaxe. Cya BbIHEC IIOCTAaHOBACHHE O TOM,
4TO, TIOCKOABKY B COOTBETCTBUM C IOAOXEHMSIMH paspeaa 10 aTo apburpaxkHoe
pelnerne He OBIAO ObI OTMEHEHO, CAEAYeT IIPUBECTH B UCIIOAHEHHE 3TO apOHTpax-
Hoe pemenwue B coorBeTcTBuu co cratbeit VII (1) Konsennumu.

46. B cBoro ouepeab, moroxenust Hpio-Ilopkckoil KoHBeHIMH He TpebyioT OT
CYAOB AOTOBAPHBAIOIIUXCS TOCYAAPCTB IIPUSHABATD APOUTPAXKHOE PelleHHe, KOTO-
poe OBIAO OTMEHEHO HAU IPHOCTAHOBAEHO, U IIPH OTKA3e B IIPU3HAHHU CYABL He
HapymraT moaoxxeHnit KonseHmm.

47. HexoTopble CyABI IOCTAHOBUAH, 9TO B IIPHBEACHUH B HCIIOAHEHE apOUTPaxK-
HOTO PeLIeHUS] CAeAyeT OTKa3bIBaTh, €CAU OHO OBIAO OTMEHEHO B TOM CTpaHe, B
KOTOPO¥ 0HO 65140 BbiHeceHO. Cyab [epMaHuu, HanpuMep, IPUHSAU TAKO IIOAXOA,
OIMpasich HAa TIPEABIAYINME BapHaHT [PaXKAQHCKOTO IIPOILIECCYaABHOTO KOAEKCa,
COTAACHO KOTOPOMY HeIlpeMeHHBIM YCAOBUEM AAS IIPUBEACHIS B HCIIOAHEHHE SIBASI-
ercs npusHanue topupmdeckoit cuab ("Rechtswirksamkeit") unOCTpaHHOTO

1340Court of Appeal, Paris, France,18 January 2007, Société S.A. Lesbats et Fils v. Volker le Docteur Grub.

134 Chromalloy Aeroservices v. Arab Republic of Egypt, District Court, District of Columbia, United States of
America, 31 July 1996, 94-2339. Cm. David W. Rivkin, The Enforcement of Awards Nullified in the Country of Origin:
The American Experience, B: IMPROVING THE EFFICIENCY OF ARBITRATION AGREEMENTS AND AWARDS: 40
YEARS OF APPLICATION OF THE NEW YORK CONVENTION, ICCA CONGRESS SERIES NoO. 9, 528 (AJ. van den
Berg ed., 1998); Cm. Emmanuel Gaillard, The Relationship of the New York Convention with other Treaties and with
Domestic Law, B: ENFORCEMENT OF ARBITRATION AGREEMENTS AND INTERNATIONAL ARBITRAL AWARDS: THE
NEW YORK CONVENTION IN PRACTICE 69, 80-86 (E. Gaillard, D. Di Pietro eds., 2008); Georgios C. Petrochilos,
Enforcing Awards Annulled In their State of Origin Under the New York Convention, 48 Int'l Comp. L.Q. 856 (1999).
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apburpaxxHoro pemeHus'**, a TaxoKe Ha HOBBI IPAKAAHCKHIL IIPOLIECCYaAbHbI

kopeke [epManuu, B KOTOPOM IIPeAYyCMATPUBAETCS, YTO IPUSHAHHME U IPHUBEACHUE
B HCIIOAHeHuUe "ocymiecTBAsIeTCsl B cooTseTcTBuH ¢ | Hbto-Mopkckoit konBeHuueit)”,
BKAIOUAst OCHOBaHHUS AASL OTKA3a, yKasauHble B ctathe V (1) ().

48. AmarormansiM obpasom, cyasl B Coepunennsix Illtarax AMepuKy IpU3HAAU
peurenue, BbiHeceHHOe B 1996 roay mo aeay Chromalloy, ocoOsIM caydaeM 1 oTKa-
3bIBAAU B [IPHBEACHHH B HCIIOAHEHHE APOUTPAKHBIX PEllIeHHI, KOTOPbIe OBIAM AHHY-
AMIPOBaHBI UAU IprocTaHoBAeHbI . Hamprumep, B 1999 roay B xoAe paccMOTpeHus
Aeaa Baker Marine AneAAsIIIOHHBIN CYA BTOPOTO OKPYTa OTKA3aA B IPUBEACHUH B
HCIIOAHEHHE ABYX apOUTpPaXKHBIX pelIeH I, BhIHeCeHHbIX B Hurepuu u oTMeHeHHBIX
HUT€PUICKUMH CYAAMH, IIOCKOABKY He CY€A YAOBAETBOPUTEABHBIM AOBOA 3aHUHTEpe-
COBAHHOI CTOPOHBI O TOM, YTO 9TU APOUTPAXKHbIE pPelleHNs GbIAM OTMEHEeHbl Ha
OCHOBAHHSIX, KOTOpbIe He OBIAM OBl PU3HAHBI AOCTATOYHBIMH OCHOBAHHSIMH AAS
OTMEeHBI apOUTPAXKHOIO pelIeHHs B COOTBETCTBHH C 3akoHopareAbcTBoM Coepn-
HenHbix IItatoB. Cya mpHieA K BBIBOAY O TOM, YTO "MeXaHHYeCKOe IPUMEHEHHe
HAL[IOHAABHOTO apOUTPAXKHOIO 3aKOHOAATEABCTBA K MHOCTPAHHBIM apOHTPAKHBIM
peleHusM B cooTBeTcTBUM ¢ KOHBeHIMel cepbe3HbIM 06pa3oM 6yAeT IOAPBIBATH
OKOHYATEABHBII XapaKTep PelIeHHI M PEryASIPHO IPUBOAUTD K IIPHHSITHIO IPOTHU-

BOpPEeYMBBIX CyAeOHbIX pemenuit’**.

49. C Apyroit CTOpOHBI, pelleHHe CyAd 00 OTKase B MPHBEACHHH B MCIIOAHEHHE
apOUTPAXKHOIO pellleHHs, KOTOpOe OBIAO OTMEHEHO HAU MPHUOCTAHOBACHO, MOTAO

651 HapymuTh EBpOmMeiickyio KOHBEHIINIO, B KOTOPOI1, KOTAQ OHA SIBASIETCS IIpHMe-

1346

HHUMOM ", Y€TKO OI'PAaHHYHMBAIOTCSI OCHOBAHHA AASI OTKa3a, IPEAYCMOTPEHHBIE B

crarbe V Hoto-Mopkckoit kousenmuu. B aToit cesizu B crarbe IX (2) Espometickoit
KOHBEHITMHU IIPeAYCMAaTPUBAETCS, YTO B CAyYae, €CAU FOCYAAPCTBO ABASETCS Y4YacT-
HUKOM Kak EBpomneiickoit, Tak u Hpto-Tlopkckoit KOHBeHIMH, cBO60AA YCMOTpeHH S
CYAOB B OTHOIIEHHMH OTKA3a B MPHBEACHHUH B UCIIOAHEHHE ApOUTPAXKHOTO PelIeHHs

1320berlandesgericht [OLG] Rostock, Germany, 1 Sch 03/99, 28 October 1999. Cm. Klaus Sachs, The
Enforcement of Awards Nullified in the Country of Origin: The German Experience, B: IMPROVING THE EFFICIENCY
OF ARBITRATION AGREEMENTS AND AWARDS: 40 YEARS OF APPLICATION OF THE NEW YORK CONVENTION,
ICCA CoNGREss SERIES NO. 9, 552 (AJ. van den Berg ed., 1998).

13%3Bundesgerichtshof, Germany, III ZB 14/07, 21 May 2007.

1344 Baker Marine Ltd. v. Chevron Ltd., United States Court of Appeal, Second Circuit, United States of America,
12 August 1999, 191 E3d 194; TermoRio S.A. E.S.P. v. Electrificadora del Atlantico S.A. E.S.P., District Court,
District of Columbia, United States of America, 17 March 2006, 421 . Supp. 2d 87; Martin Spier v. Calzaturificio
Tecnica, S.p.A, District Court, Southern District of New York, United States of America, 22 October 1999, 86 Civ.
3447.

13%5Baker Marine Ltd. v. Chevron Ltd., United States Court of Appeal, Second Circuit, United States of America,
12 August 1999, 191 E3d 194. Cya orkasascst cunrars pemenne 1o Aeay Chromalloy npeneaeHTom B CBsi3H C
IPOKAAHCTBOM 3aMHTEPECOBAHHON CTOPOHBI, KoTopas He uMera rpaxpaHcrBa Coepnnenneix Illtatos, u
MOAOXeHHeM 00 apbuTpaske B AOTOBOPE, COTAACHO KOTOPOMY pelleHHe apburpa "He MOXeT ObITb IIPeAMETOM
06XKAAOBAHHUS MAK MHOTO OIIPOTECTOBAHMS .

134 Indopmanmio o npumenernn EBporeiickoil KonBeHIuH cM. Ha caitre United Nations Treaty Collection,
no aapecy http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXII-2&chapter=22&lang
=en.
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Ha TOM OCHOBAHHH, YTO OHO OBIAO OTMEHEHO, OIPAaHMYUBAETCS CAYYasiMU, KOTAA
TaKoe pemeHre GBIAO OTMEHEHO I10 OAHOM M3 IPHMYMH, yKasaHHbIX B crarbe 1X (1)
Espomnetickoit konBeHuu Y.

50. Bo ucroaHeHune cBoero o6s3areAbcTBa B COOTBETCTBHH ¢ EBpormeiickoil KoH-
BeHIMell BepXoBHBII CyA ABCTPHHU IPUBEA B HCIIOAHEHUE apOUTPasKHOE pelleHHe,
KOTOpO€e OBIA0 OTMEHEHO KaK IPOTUBOpevaliee IybAndIHOMY ITOPSIAKY B CAOBeHHH,
Ha TOM OCHOBaHHH, YTO, 'COrAacHO crarbe IX (1) EBpomneiickoii KOHBeHIIUH, AdXe
OTMeHa apOUTPAKHOTO pelleH s, eCAU OHO HapyIIaeT ITyOANYHbIN OPIAOK CTPAHBL,
B KOTOPOI OHO OBIAO BBIHECEHO, [...] me IIPEAYCMATPHBAETCS B KaUeCTBE OAHOTO U3
OCHOBAHHI AAS OTKAa3a, YKAa3aHHBIX B HCYEPIIbIBAIONIEM [IepeyHe [..],m IIO3TOMY He

SIBASIETCSI OCHOBAaHHEM AASL OTKa3a B IIPHUBEACHHH B MCIIOAHEHHE B I'OCYAApPCTBE, B

KOTOPOM HCIIPAIIMBAETCSI IPUBEACHHE B HCIOAHeHHe 3%,

d. bonee 6nazonpusmmbie, 4em cmames VI, nonoxeHus
BHYMpeHHe20 3aKoOH00amebCcmaa

S1. B cratpe VI Hoto-Vopkckoit KOHBEHIMH TPEAyCMaTPHBAeTCs, YTO CYA, B
KOTOPOM HCIIPANINBAETCSI IIPUBEACHHEe B HCIOAHEHHE apOUTPAKHOIO pelleHHs,
"MOXKeT", eCAU HAAeT LjeAeCOOOPA3HBIM, OTAOKHUTD pa3pelleHre BOIIPOCa O IIpUBe-
ACHUM B HCIIOAHEHHE 9TOTO PEIIeHHs, €CAM 9TO pelIeHHe SIBASETCS MPEAMEeTOM
XOAATaCTBA 06 OTMEHE B TOI CTpaHe, B KOTOPOI MAU B COOTBETCTBHH C 3aKOHOAQ-
TEABCTBOM KOTOPOil OHO 6bIAO BblHeceHO. B coorercrum co crarpeit VII (1)

1347TJoansuit Texcr crarbu IX Espomeiickoit konBenmmu raacut: "1. OTMeHa ap6UTPA’KHOTO peIIeHHs, TIOATIA-
AQIOILETO IIOA AeficTBHe HacTosiell KOHBEHIMM B OAHOM 13 TOCYAAPCTB — y4acTHUKOB KoHBeHI1H, GyAeT SIBASITbCS
HPUYUHON OTKA3a B NPU3HAHMM HAM HCIIOAHEHHH 3TOTO PeIleHHs B APYTHX IOCYAAPCTBAX — yyacTHHKaX KoHBeH-
IIMH TOABKO IIPH YCAOBHIL, UTO OTMEHA aPOUTPAXKHOTO PeIIEeHNsT ObIAA IIPOM3BEACHA B TOCYAAPCTBE, B KOTOPOM HAU
IO 3aKOHY KOTOPOIO 9TO pellleHHe GbIAO BBIHECEHO, U AUIIb IO OAHOMY U3 CACAYIOIIHX OCHOBAHHIL: a) CTOPOHSL
B aPOUTPKHOM COTAAIIEHHH OBIAM, IIO IPMMEHMMOMY K HHM 3aKOHY, B KAKOF-AMOO Mepe He AeeCIOCOOHBI HAK
9TO COTAAIIEHME GBIAO HEAEHICTBUTEABHBIM IO 3aKOHY, KOTOPOMY CTOPOHBI €ro MOAYMHHAHM, a MPH OTCYTCTBHH
TAKOTO yKasaHHs — [0 3aKOHY CTPAHbI, TAe pellleHHe OBIAO BbIHeceHO; HAM b) cTOpoHa, Tpe€yomas OTMeHb! pe-
IIeHMs, He ObIAA AOASKHBIM 06Pa3OM YBEAOMACHA O HAa3HAYEHUU apOUTpPa AU 06 apOUTPAXKHOM pasbUpaTeAbCTBe
Au60 10 APYTHM IPHYUHAM He MOTAQ IIPEACTABUTD CBOM OOBSCHEHNS; HAH C) YKA3aHHOE PelleHre GbIAO BBIHECEHO
II0 CIIOpY, He NPEAYCMOTPEHHOMY HAM He NOATIAAAIOLIEMY IIOA YCAOBHUs apOHTPaXHOTO COTAANIEHHS MAH apOu-
TPaKHOI1 OrOBOPKH B AOTOBOPE, MAM COAEPKHUT IOCTAHOBAEGHHS 110 BOIIPOCAM, BHIXOASIIMM 32 IIPEACAbI apOHTpaXx-
HOTO COTAQIIEHHS HAH apOUTPAKHOM OTOBOPKH B AOTOBOPE, C T€M, OAHAKO, UTO €CAH IIOCTAHOBACHHS II0 BOIPOCAM,
OXBaThIBAeMBIM apOUTPAXKHBIM COTAAIIEHHEM HAU OFOBOPKOM, MOI'YT GBITh OTAGAEHBI OT TeX, KOTOPbIE He OXBaThI-
BAIOTCS TAKMM COTAAIIEHHEM HAM OTOBOPKOF, TO Ta YaCTh APOMTPAXHOIO PEIIeHHs, KOTOPAas COAEPXKUT MOCTa-
HOBAEHISI II0 BOIIPOCAM, OXBATHIBAEMBIM apOUTPAKHBIM COTAAIIEHHEM HAK apOHTPAsKHON OTOBOPKOIT B AOTOBOPE,
MOXeT He 6bITh OTMeHeHa; HAH d) COCTaB apOUTPAKHOI KOAACTHU HAH apOUTPAKHAS TIPOLIEAYPA HEe COOTBETCTBO-
BAAM COTAQIICHHIO CTOPOH MAH, IIPHM OTCYTCTBHH TaKOBOIO, HE COOTBETCTBOBAAM MOAOKEHHSIM CTarhi IV HacTosi-
meit Konpenrm. 2. B OTHOIEHMSX MeXAY TOCYAQPCTBAME — YYaCTHHMKAME HacTosmein KoHBeHIpm, KOTOpbIE
OAHOBpeMeHHO SBASIOTCS yuacTHukamu Hpto-Mopkckoit kousentmu ot 10 mions 1958 roaa o npusHauuu u npu-
BEACHMHU B HCIIOAHEHVE MHOCTPAHHBIX apOMTPAKHBIX PEIIeHHH, IyHKT 1 HACTOsIIell CTaThil OIPAHMYMBAET IIPHMe-
nenne crarbu V (1)(e) HbIO—I;IOPKCKOfI KOHBEHITMH CAyYasMH, MPEAyCMOTPeHHbIMH B myHKTe 1 cratpm IX
Hacrosmeit Konsennun'".

1348Supreme Court, Austria, 26 January 2005, 30b221/04b.
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KonBeHIMU CYABI IPUMEHSIOT TTOAOXKEHHS BHYTPEHHEro 3aKOHOAATeAbCTBA, yCTa-
HABAHMBAIOL[He OOAee GAATONPUSTHBIN II0 CPaBHEHHIO CO cTarbeil VI pexxum mpu-
3HAHUS U IPHUBEACHUS B MCIIOAHEHVE apOUTPAXHBIX PelIeHHI, C LIeAbI0 H30eKaTh
HEOOXOAMMOCTH HPHOCTAHOBAEHHUS HCIIOAHHTEABHOTO IPOU3BOACTBA B CBSI3H C
Hopadel XOAATaficTBa 00 OTMeHe apOUTPAXKHOTO PelleHHs.

S52. Hanpumep, B 1999 roay AneaasIiMoOHHBINA CYA AIOKC€M6YPI'a IIpY BHIHECEHUH
PpellleHHs IIPUIIeA K BHIBOAY O TOM, YTO AOBOA CTOPOHBI, BO3pasKaBIIeil IPOTHB IIPHU-
BEAEHUSI B HCIIOAHEHE, OTHOCUTEABHO TOTO, YTO apOUTPAXKHOE pelleHre, BhIHECEH-
Hoe B IlIBeiinapum, He uMeeT cuabl res judicata B CBs3H ¢ paccMOTpeHHEM
XOAQTANCTBA 00 OTMeHe 9TOro apOUTPAKHOTO pelreHs B BepxoBHOM dpepeparbHOM
cyae IlIBefinapuu 1 YTO B COOTBETCTBUU CO cTaTbeit VI HbIO-I;IOPKCKOﬁ KOHBEHIINH
paccMOTpeHMe XOAATAICTBA O IPUBEACHUU B UCIIOAHeHHe B AfokceMOypre caepayer
IMPUOCTAHOBUTb AO BBIHECEHMS PeIleHHs IO BBINIEYIOMSIHYTOMY XOAQTAHCTBY.
OTKAOHHMB 3TOT AOBOA, CyA OTMeTHA, 4To 'mpuunun favor arbitrandum [...]
SIBASIETCSI OAHHM U3 OCHOBOIIOAAraomux npuHnunos Konseniuu', u B 4acTHOCTU
crarpm VII (1), KOTOpasi 'TIpU3BaHa 00eCIeYnTs HMpPHUBEACHHE B HCIIOAHEHHE HHO-
CTPaHHBIX APOUTPAKHBIX PelIeHUIT B MAKCHMAABHO BO3MOXXHOM KOAHYECTBe AeA'.
Cya mpuirea K BEIBOAY O TOM, 4T0, "coraacHo KonBenunu, cys ArokceMOypra MosxeT
OTKa3aThb B IIPHBEACHHH B HCIOAHEHHE TOABKO IIO OAHOMY M3 OCHOBAHHIL,
[PEAYCMOTPEHHBIX B €r0 HAIJMOHAABHOM 3akoHopareAbcTBe'. ITOCKOABKY
B cratbe 1028 (3) [paxpaHCKOrO MmporieccyasbHOTro Kopekca Atokcembypra o6xa-
AOBaHMe apOUTPAKHOIO PelLIeHNs 32 PyOeXXOM He IIPeAyCMATPUBAETCS B KAYeCTBe
OAHOTO M3 OCHOBAHHH AAS OTKa3a, CyA OTKa3aA B IIPHOCTAHOBAEHUH BBIHECEHHOTO
UM pelleHVs ¥ [IPUBEA B UCIIOAHEHMe 9TO apburpaxHoe peurenne'**.

53.  Cyant Opanrmu TakKe OTKA3bIBAIOT B IIPHOCTAHOBASHHUH IIPOIICAYP IPUBeEAe-
HUS B MCIIOAHEHVE AO BBIHECEHUS PelleHIsI II0 XOAATAACTBY 00 OTMeHe apOuTpaxK-
Horo pemenus. Hampumep, B 2004 roay B xopae paccMoTpenus aeaa Bargues Agro
AneaasiuosHbIH cyp [Tapmka oTkasaA B IPUOCTAaHOBACHHH HCTIOAHUTEABHOTO IIPO-
H3BOACTBA II0 apOUTPAKHOMY pellIeHHIO, BBIHECEHHOMY B BeAbruu, A0 3aBepiieHms
PACCMOTpEHMS XOAATaCTBa 06 OTMeHe AQHHOIO PelLIeHHs B 9TOM CTpaHe, IIPHUMe-
1350' CYA
OTMETHIA, YTO, IOCKOABKY 3TO apOUTPaKHOE pelleHre OBIAO BBIHECEHO B KOHTEKCTe
MEKAYHAPOAHOTO apOHMTpaXka, OHO He 3aKpelAeHO B HAIIMOHAABHON IPABOBOM
crucTeMe Beabrum, 1 ero Bo3MO)XHas OTMEHA He MOXKeT IIPensTCTBOBATb ero IpH-
3HAHHIO U IPUBEAEHHUIO B HCIIOAHEHHE B ADYTOM AOTOBapHBAIOIIeMCs TOCYAAPCTBe.

HUB 6OAee OAATOIpPUSTHBIE MOAOXKEHMS (QPAHIY3CKOrO 3aKOHOAATEABCTBA

Taxum 06pa3oM, cyp MOCTAHOBHA, uTO cTaThd VI KoHBeHIIUM "He MMeeT mpakTuye-
) y )
CKOTO TpUMEHEHHUS B KOHTEKCTe IPHU3HAHMA U IIPUBEAGHHMS B MCIOAHEHHe

13%Sovereign Participations International S.A. v. Chadmore Developments Ltd., Court of Appeal, Luxembourg,
28 January 1999.

135080 cigté Bargues Agro Industries S.A. v. Société Young Pecan Company, Court of Appeal, Paris, France, 10 June
2004.
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apOUTPA’KHOTO pelleHNs B COOTBETCTBUHU C IPUMEHMMOI [Ha TOT MOMEHT BpeMeHH
cratpeit 1502 IpaskAQHCKOTO IPOLIeCCYaAbHOTO KopeKca'.

e. [Jlpyeue npumepsbl U3 npakmuku npumeHeHus 6osee
61a20NPUSMHbIX NONOXKEHUL BHYMpeHHe20 3aKOHOOameibcmaa

54. PykoBoAcTBysich noaoxkenusamu cratsit VII (1) Horo-Mopkckoit koHBeHIuY,
repMaHCKHe CYAbl IPUMEHSIOT 3aKpelAeHHbI BO BHYTPEHHEM 3aKOHOAATEAbCTBE
IPUHLUII yTPaTHI IIPaBa Ha BO3paXkeHHe, COTAACHO KOTOPOMY CTOPOHA, Y4aCTBOBaB-
IIasi B apOUTPKHOM Pas3bHpPaTEAbCTBe U He 3asSBUBLIAS BO3PXKEHHUI B OTHOLICHUN
H3BECTHOTO HEAOCTATKAa B TPETEHCKOM CyA€, He MOXET BIIOCAACTBUH ITPUBOAUTD
3TOT HEAOCTATOK B Ka4eCTBe OCHOBAHMS AASI OTKa3a B IPU3HAHUM HAU IIPHBEACHUU
B HCIIOAHEHHe apburpaxkHoro pemerns' >, Cyabl lepMaHUM TOAKOBAAY TOAOXKEHHS
pasaesa 1044 (2)(1) IpeABIAyIero I'paskAaHCKOTO IpOIecCyaAbHOTO KOAEKCa KaK
3aIper HA 3asBACHHE BO3PAKEHUI IPOTHUB apOUTPAXKHOIO pelleHUs, HAIpUMep
B CBSI3H C HEACHICTBUTEABHOCTBIO ApOUTPAKHOTO COTAAIIEHNS, €CAM COOTBETCTBYIO-
Ilee BO3PAXKEHIE MOXXHO OBIAO 3asIBUTH B XOAATANCTBe 00 OTMeHe apOHTPaXKHOTO
pellleHys B CTPaHe ero BhIHECEHNUs], OAHAKO COOTBETCTBYIOIAs CTOPOHA TaKOH BO3-
MOXKHOCTDIO He BOCIIOAb30BAAACh.

5S. B FPa)KAaHCKOM IIPONECCYaAbPHOM KOAEKCE FePMaHI/II/I HE€ COAEP>KHUTCSA KOH-
KpEeTHbIX HOAO)KEHHfl, B KOTOPBIX IIEPEIUCAAIOTCS OCHOBAHHUA AAST OTKa3a B IIPU3HA-
HHUH W IPUBEACHHH B HMCIIOAHEHHE aPGI/ITpa)KHI)IX pEMEHHﬁ, OAHAKO YKa3bIBA€TCI,

4TO "IpU3HAHKE U [IPUBEACHVE B UCIIOAHEHHE MHOCTPAHHBIX APOUTPAKHBIX pelle-

1352

HUM ocymecTBasieTcss B cooTsercTBuu ¢ Hbio-Mopxckoit konBeHnuer” % Muenns

cyaoB IepMaHuM PacXOASTCS IO BOIIPOCY O BO3MOKHOCTH IMPUMEHEeHHS IPUHIIMIIA
YTPATBI IpaBa Ha BO3paXKeHUe Ha OCHOBE TOABbKO AMIIb Hbto-opKcKoit KOHBeHIMH.
Psp cyaoB mpMIIAM K BBIBOAY O TOM, 4YTO, XOTS IIepedYMCAeHHble B CTaTbe V
Hboto-VopKcKo#t KOHBEHIIMM OCHOBAHHUS AASL OTKA3a AAS TIPUBEACHHUS B UCTIOAHEHHe
He IPeIsITCTBYIOT IIOAOOHOMY BBIABIDKEHHIO BO3PKEHMII, Cyp IepMmaHun MoxerT,

TE€M HE€ MEHEE, IIPUMEHUTD 3TOT IPHUHIIUIIL, HECMOTpPS Ha TO 4YTO B AefICTBYIOH.IeM

I'pax \AAHCKOM IIPOLIECCYaABHOM KOAEKCe 9TO HAIIPSIMYIO He yKasdaHo''>.

13510berlandesgericht [OLG] Diisseldorf, Germany, 8 November 1971; Bundesgerichtshof, Germany, III ZR
206/82, 10 May 1984. Cwm. raxske Albert Jan van den Berg, The German Arbitration Act 1998 and the New York
Convention 1958, B: LAW OF INTERNATIONAL BUSINESS AND DISPUTE SETTLEMENT IN THE 21ST CENTURY—
L1BER AMICORUM KARL-HEINZ BOCKSTIEGEL 783 (R.G. Briner, Y.L. Fortier, PK. Berger, J. Bredow eds., 2001).

1392Tpask AQHCKHIL IPOLIeCCyaAbHbIiT KOAeKe Lepmanuy, crarbs 1061.

1353 Hanpumep, Oberlandesgericht [OLG] Karlsruhe, Germany, 9 Sch 02/0S, 27 March 2006; Oberlandesge-
richt [OLG] Karlsruhe, Germany, 9 Sch 02/09, 4 January 2012. Hexoropsle cyabl 60Aee HM3KOi MHCTRHLUH,
FICXOASL M3 OTCYTCTBHS TAKOT'O KOHKPETHOTO IIOAOYKEHHS, TIPHIIAH K BBIBOAY O TOM, 4TO roaoxkeHus Hpio-Vlopxckoit
KOHBEHIJUM He AOIYCKAKT NMPUMEHEHHUs MPUHIMIA yTPaThl IpaBa Ha Bospaxenue. Cm., Hanpumep, Bayerisches
Oberstes Landesgericht, Germany, 4 Z Sch 50/99, 16 March 2000; Oberlandesgericht [OLG] Celle, Germany,
8 Sch 11/02, 4 September 2003.
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56. B cBOeM mocaepHeM Ha MOMEHT ITOAIOTOBKH HACTOsIIero PyKkoBOACTBa pelte-
HuM 110 dToMy Bompocy DepepasbHblil cys [epMaHUM IIOATBEPAMA, YTO IIPUHIIII
YTpaThl IIpaBa Ha BO3PaXKEHHE CAEAyeT IPUMEHSATh B OIPAHMYEHHOM KOAHYECTBE
cAyuaeB. ITo MHEHHIO CYAQ, €CAM CTOPOHA YKa3bIBA€T HA TOT AU MHOM HEAOCTATOK
BIIEPBbIe TOABKO HA 9Talle IIPHBEACHNUS B MCIIOAHEHHE, TO BOBCe He 00s3aTeABbHO,
94TO0 9TO OyAeT IPU3HAHO HEAOOPOCOBECTHBIM AEHCTBHMEM, M TaKas CTOpPOHA
He CMOXKET CAEAATb 9TOTO TOABKO B TEX CAydYasiX, KOTAQ B COOTBETCTBYIOLIUX 06CTOS-
TEAbCTBAX IIOBEACHHE ITOH CTOPOHBI OYAET IIPEACTABASITHCS IIPOTHBOPEYALIUM
IPUHIUITY AOGPOCOBECTHOCTHU ¥ IIPUHIVITY CACAOBAHUS IIPEABIAYILIEMY IIOBEACHHIO
("venire contra factum proprium")'3%*.

Cratba VII (2)

S7. Hpro-Mopkckas koHBeHIHs 6bia pU3BaHa 3aMeHUTh JKeHeBCKUil IPOTOKOA
06 ap6uTpaxkubix oroBopkax 1923 ropa u XKenesckyro konsennuio 1927 ropa (ume-
Hyemble BMecTe "JKeHeBckMMH AOroBOpamu"), B KOTOPBIX IIPEAyCMATPHBAAACh
CAMIIIKOM IPOMO3AKASI IIPABOBASI OCHOBA AAS [IPHBEACHIUS B HCIIOAHEHIE apOUTpax-
HBIX peIleHHl C y4eTOM pPOCTa MACIITAb0B MEKAYHAPOAHON TOPIOBAM IIOCAE
Bropoit MupoBoit BOMHBL

58.  Kak caeayer us nodzomosumervtoix mamepuaros, B cratbe VII (2) mpepaara-
AOCh YeTKO yKasaTh, 4ro JKeHeBCKHe AOTOBODBI IIPEKpAIIAIOT CBOE AEHCTBHE
("yrpaumBaroT cuay") B OTHOIIEHHSX MEKAY AOTOBapUBAIOIMMUCS TOCYAAPCTBAMH
"MOCAE TOTO, KaK AASL HUX CTaHOBHTCS 06s3aTeaboit [ Hpto-Hopkekas xonsentms]".
Kpome Toro, opMyanpoBKa "B Tex IpeAeAax, B KOTOPbIX OHA CTAHOBUTCS AASL HUX
06s13aTeAbHOI", GbIAQ AOIIOAHHTEABHO BKAIOYEHA B TEKCT AASL T€X AOTOBAPUBAIO-
IUXCSL TOCYAQPCTB, AAsL KOTOpbIX Hbto-HOpKCKas KOHBEHIHS He CTAaHOBHAACh 06s-
3aTEABHON OAHOBPEMEHHO Ha BCeX UX TEPPUTOPHSX, U AASL TOTO, 4YTOOBI He
obecrneunBaTh pasbHermee npuMeHeHue JKeneBckux porosopos'*. B nodzomosu-
MeEAbHBIX MAMEPUAAAX TAKKE TIOATBEPXKAAETCS, uTo Leab cTarsu VII (2) cocrour B
TOM, YTOOBI [IOAHOCTBIO 3aMeHUTh JKeHeBCKue AOrOBOPBI: MPeAAOXKEHHE OTHOCHU-
TEABHO TOTO, YTOOBI BMECTO 3aMeHbl OTPAaHUYHUTD prMeHeHre JKeHeBCKIX AOroBo-
POB MOAOKEHUAMH, SBASIOIUMICS COBMecTUMbIMU ¢ Hbto-Mopkckoit KoHBeHIMei,

OBIAO OTKAOHEHO B XOAe paspaborku Koxsernuu'*C.

13%4Bundesgerichtshof, Germany, III ZB 100/09, 16 December 2010.

1355TT0020mosumenvtivie mamepuanst, Konpepenmus Opranusarun O6beantennsx Haruit o MexxAyHapoaHOMy
ToprosoMy ap6urpaxy, Texct KoHBeHIUM 0 NPU3HAHUY U PUBEACHUH B UCTIOAHEHME MHOCTPAHHbIX apOUTPAsKHBIX
pelIeHuil, NPMHATBINA, B KAyeCTBE IPEABAPMTEABHOIO, DPEAAKIMOHHBIM KOMHTeTOM 6 wmioHs 1958 ropa,
E/CONE26/L.61, ctp. 4-5; nodzomosumervtvie mamepuars, United Nations Conference on International
Commercial Arbitration, Summary Records of the Twenty-fourth Meeting, E/CONF.26/SR.24, p. 4. Cm. Taroke
kommenTapuu B pemennn Oberlandesgericht [OLG] Diisseldorf, 8 November 1971.

1356 Todzomosumenvtivie mamepuaavl, United Nations Conference on International Commercial Arbitration,
Summary Records of the Eighteenth Meeting, E/CONF.26/SR.18, p. 7.
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59. TloAoxKeHHS O MPH3HAHUK U PHBEACHUH B UCIIOAHEHME apOUTPAXKHBIX pellre-
uuit B Hpro-VMlopkckoit KOHBEHIIUM B psiA€ CAY4YaeB YCOBEPUICHCTBOBAAU PEXHM,
ImpeAycMaTpuBaBImmiics JKeHeBCKUMU AOTOBOPaMH.

60. Bo-nepsvix, B JKeHeBckoil koHBeHIMHM 1927 ropa, KOoTopas IPHMEHSIAACh K
apOUTPaXKHBIM pelleHHsIM, OCHOBAHHBIM Ha COTAAIIEHISX, OXBaTbiBaeMbIx JKeHes-
CKMM IPOTOKOAOM 1923 ropa, mpeaycMaTpuUBAaAOCh MCIOAHEHHE HHOCTPAHHOIO
apOUTPAXKHOIO pelleHNs TOABKO B TOM CAyYae, €CAM HCIIPAIIMBAIOIIAs CTOPOHA
MOTA2 AOK23aThb, YTO ITO APOUTPAXKHOE pelleHUe SBASIETCS "OKOHYATEABHBIM " B TOM
CTpaHe, B KOTOPOU OHO 6b1A0 BbiHeceHOY. TakuM 06pa3oM, 3aMHTepeCOBAHHbIE
CTOPOHBI AOAKHBI GBIAN AOOUTBCS BBIHECEHHS HCIOAHUTEABHOTO pemieHus (MAn
IOCTAaHOBA€HHUS O IPUBEACHHH B HCTIOAHEHHE) B TOI CTPaHe, B KOTOPOIi 3TO pelle-
Hye OBIAO BBIHECEHO, IIPEXAE UeM HCIIPAIINBATh [PUBEACHNE 3TOrO pelleHHs B
HCIIOAHEHHE B APYTOMl CTPaHe, 9TO MOTAO IPUPABHUBATHCS K TPEOOBAHHIO ITOAyUe-
HUS "ABOMHOIO HCIIOAHHUTEABHOTO pemreHus'. B coorBercTBnu ¢ 60Aee anbepasb-
HBIM PEKMMOM, TpeAycMoTpeHHbM B Hbto-HopKcKoit KoHBeHIHH, apbuTpaskHOe
peleHre HeOOs3aTEABHO AOAXKHO ObITb OKOHYATEABHBIM, HO AOAXKHO OBITH AHIIb
"06s13aTeABHBIM .

61. Bo-smopuix, aas npuMeHeHns JKenesckoro mporokoaa 1923 ropa u Xenes-
CKOHM KOHBeHIHU 1927 ropa CTOPOHBI apOUTPAKHOTO Pa3OHPATEAbCTBA AOAYKHBI
OTHOCHTBCS K FOPHCAMKIIAH TOCYAAPCTB — YIACTHHKOB 3THUX MEXAYHAPOAHBIX AOTO-
Bopos. Hanporus, 8 Hoto-Vopkckoit koHBeHIuu TpebyeTcst Aumb, 4TO6bI ap6u-
TpaXXKHOe pellleHre OBIAO MPHHATO HA TEPPUTOPHH APYTOrO AOTOBAPUBAIONIETOCS
TOCYAQpPCTBa HAU B TOCYAQPCTBE, B KOTOPOM MCIIPAIIMBAeTCs ero MpU3HaHUe U MpHU-
BeAeHUe B HCIIOAHEHNe, eCAU apOUTPasKHOE pellleHHe He OYAeT CIUTAThCS BHYTPEeH-
HHUM B TOM TOCYAAPCTBe, TA€ HCIpAIIMBAeTCs IpPU3HAHHE U IIpUBEACHHE B
HCIIOAHEHHE.,

62. B-mpemvux, B Hbm-PIopKCKoﬁ KOHBEHIIVU B OTHOIIEHUH CTOPOHBI, HCITPAIIH-
BAIOIIel IPUBEACHIE B UCIIOAHEHNE, [IPEAYCMOTPEHO MeHee TsDKeAoe bpeMst AOKa-
spiBaHmA. CoraacHo crarbe 1 JKeHeBcko#t konBeHIMU 1927 ropa, 3aMHTEpeCcOBAHHOMN
CTOpOHe HeOOXOAMMO AOKa3aTb HAAWYHME AEHCTBHTEABHON AOTOBOPEHHOCTH 00
apOuTpake, OTHOCAIENCS K IIPEAMETY apOUTPKHOTO pa3bupaTeAbCTBa, 4TO apOu-
TPaKHOE pa3bHpaTeAbCTBO IPOBOAHAOCH B COOTBETCTBHHU C AOTOBOPEHHOCTBIO CTO-
POH, a TaKoKe YTO pellleHHe CTAAO OKOHYATEABHBIM B CTPaHe, B KOTOPOI IIPOBOAUAOCH
apbuTpaxkHOe Pa3OUpPATEeABCTBO, U OHO He IPOTHBOPEYUT IIyOAMYHOMY IIOPSIAKY
TOM CTpaHBI, B KOTOPOH HCIIpaIIHBaeTcs ero mpusaHaHue. CoraacHo Hbe-PIOpKCKOﬁ
KOHBEHIJHH, CTOPOHE, UCIPAIINBAIOLIEll [IPHUBEACHUE B HCIIOAHEHHE, HeOOXOANMO
MPEACTABUTD CYAY AHMIIb OAAMHHOE apbUTpaskHoe pemenue (MAM AOAKHBIM 06pa-
30M 3aBEpEHHYIO KOIHMIO TaKOBOTO), TIOAAMHHOE apOuTpakHOe coraamenue (MAH

1357310 moHsTHE 6BIAO onpeaeAeHo B cTarbe 1 (d) JKenesckoit koHBeHIMH 1927 ropa Kak apOHTpakHOE
pelieHre, KOTOpOe He MOXKET SBAATbCS MPEAMETOM i) O6XaAoBaHHA B A060it dopme MM ii) cyae6HOrO
PpasbupareAbCTBa IO BOIPOCY O €I0 ACHCTBHTEABHOCTH.
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AOAKHBIM 06Pa3OM 3aBePEeHHYIO KOIHIO TaKOBOIO), a TAkKe IePEBOA 3THX AOKY-
MEHTOB Ha OQMITMAABHBIN SA3BIK CTPAHbI, B KOTOPO MCIPAIINBAETCSA NPU3HAHUE U
IpUBeAeHUe B MCIOAHeHHe ap6urpakHoro pemenus. Coraacno Hpro-Hopkckoit
KOHBEHIJHH, OpeMsI AOKA3bIBAHHSA HAAMYUS OAHOTO U3 OCHOBAHHII AASL OTKA3a, Tepe-
ancaeHHbix B ctatbe V Hpro-JIOpKCKOil KOHBEHIUY, BO3AATAeTCsl HA CTOPOHY, BO3-
PAKAIONIYIO IPOTHB IIPUBEACHHUS B UCIIOAHEHHE apOUTPAXKHOTO pelleHHs.

63. V3BecTHble MpelieAeHTDI, CBsi3aHHble ¢ mpuMeHeHueM crarbu VII (2), mop-
TBEPIKAAIOT IPHMHIMI, COTAACHO KOTOpoMy JKeHeBCKie AOrOBOPBI yTpauMBAIOT
CBOIO CHAY IIPUMEHHUTEABHO K [PU3HAHUIO U IPUBEACHHUIO B HCIIOAHEHNE HHOCTPAH-
HBIX ApOUTPAXKHBIX PELIeHHI B OTHOMIEHHSIX MEXKAY AOTOBAPUBAIOIIUMICS TOCYAAP-
CTBaMH, AASL KOTOPBIX CTAHOBHUTCSI 00sI3aTeABHOM Hblo-PIopKCKasl KOHBeHI s >,

64. 3a BecbMa HEMHOIIMH MCKAIOYEHHSIMH, BCE TOCYAAPCTBA, IPHCOEANHMBIINECS
K JKeHeBCKMM AOTOBOpaM, CTaAM BIOCAGACTBUM ydacTHHKamH Hpro-Mlopkckoit
KoHBeHIUK >, B 3TOi CBS3H Ha CErOAHANIHMUIT AeHb MoAokeHHs crathu VII (2)
VIMEIOT OTPaHUYEHHYIO [PAKTHYECKYI0 3HAYMMOCTb.

1358Hanpumep, S.p.A. Nosegno e Morando v. Bohne Friedrich und Co-Import-Export, Corte Di Cassazione, Italy,
20 January 1977; Jassica S.A. v. Ditta Polojaz, Corte di Appello, Trieste, Italy, 2 July 1982; Supreme Court, Austria,
21 February 1978; Oberlandesgericht [OLG] Diisseldorf, 8 November 1971; Trefileries ¢ Ateliers de Commercy
(T.A.C.) v. Société Philipp Brothers France et Société Derby & Co. Limited, Court of Appeal, Nancy, France,
S December 1980; Minister of Public Works of the Government of the State of Kuwait v. Sir Frederick Snow & Partners,
House of Lords, England, 1 March 1984, [1984] A.C. 426.

1359Craryc GBIBIIMX KOAOHHIT, KOTOPbIE IBASAUCH AOTOBApHBAIOLUMHUCS TOCYAAPCTBaMH JKeHeBCKIX AOTOBOPOB,
He SICeH, MOCKOABKY HEKOTOPbIE€ M3 HUX He CACAAAM HUKAKAX OQUIMAABHBIX 3asBACHHIT B OTHOIIEHUH CBOETO
craryca. Cm. Dirk Otto, Article IV, B: RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS: A GLOBAL
COMMENTARY ON THE NEW YORK CONVENTION 143 (H. Kronke, P. Nacimiento et al. eds, 2010).






Cratba VIII

1. Hacrosimas Konsenmus orkpsira Ao 31 pAexabpst 1958 roaa Aast moamnu-
caHms or uMeHH Aroboro uaena Oprammsanun O6bepnHenHbix Hanmit, a
TaKoKe OT UMEHH AI0OOTO FOCYAAPCTBA, KOTOPOE SIBASIETCS. HAM BIIOCAEACTBUM
CTaHeT YACHOM KaKOI'0-AH6O0 CIIeLMaAM3HPOBAHHOTIO yupexAeHus OpraHusa-
i O6peprHeHHBIX Harnit nar KOTOpOE SIBASIETCS AU BIIOCAEACTBHHU CTAHET
y4acraukoM Craryta MesxayHapoaroro Cyaa, HAHM A0GOTO APYrOro rocyaap-
cTBa, KoTOpoe Gyper mpuraauteHo IeHepaabHOI Accambaeeit OpraHusanuu
O6beauHenHbIx Haruit,

2. Hacrosmas KoHBeHINS MOAAKUT paTUPUKALNY, U PaTHPUKALMOHHbBIE
rpaMoThl AertoHUpYIOTCs y TenepaaprHoro cekperapst Opranusanun O6bean-
HeHHbIX Harmii.

MoarotroButenbHbie MaTepuabl

ITodzomosumenvnvte mamepuarvt mo crarve VIII, mpumsroir B 1958 roay, coaep-
JKATCS B CAAYIOIIHMX AOKyMEHTAX:

ITpoexm Komeenyuu 0 NpusHAHUU U NpuBedeHUU 6 UCNOAHEHUE UHOCMPAHHBIX ApOU-
MPANHBIX PeUleHUil U 3aMe4aAHUS NPABUMEAbCIE U OP2AHU3AYUTL:

« Aoxaap Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAKHBIX pelle-
uuit: E/2704 u IIpuaoxenue.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[IPaBUTEABCTB M OPTaHHU3ALHI, KACAIOIIMeCs IPOeKTa KOHBEHIIUH O IIPU3HA-
HUHU ¥ PUBEACHWH B HCTIOAHEHHE MHOCTPAHHBIX apOUTPAKHBIX PeIleHHil):

E/2822; E/2822/Add.1; E/2822/Add.5; E/2822/Add.6.
Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrosmy mopzososy
apoumpancy:

o TlompaBku K NIPOEKTy KOHBEHIUH, IIPEACTABACHHbBIE IPABUTEAbCTBEHHBIMU
aeneraumsmu: E/CONF.26/4; E/CONF.26/7; E/CONF.26/L.51.
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o Texcr KoHBeHIU 0 PU3HAHUY U IPUBEACHUH B UCIIOAHEHNE HHOCTPAHHbIX
apOUTPAXKHBIX pelleHNl, IPUHATHIA, B Ka4eCTBE [IPEABAPUTEABHOIO, PEAAK-
nuonnbiM komuterom: E/CONFE.26/L.61; E/CONFE.26/8; E/CONFE.26/8/
Rev.1.

Kpamkue omuemot:

« Summary Records of the Nineteenth, Twentieth, and Twenty-fourth Meeting
of the United Nations Conference on International Commercial Arbitration
(KpaTkue oT4eTbl 0 AEBSTHAALIATOM, ABAALIATOM U ABAALIATH YETBEPTOM 3ace-
pamsix Kondepennuu Opranusanun O6peannenHsix Hanuit mo MexayHa-
poaHomy ToprosoMmy ap6utpaxy): E/CONF.26/SR.19; E/CONF.26/SR.20;
E/CONE.26/SR.24.

« Summary Records of the Fourth and Eighth Meetings of the Committee on
the Enforcement of International Arbitral Awards (Kparkue orderst o wer-
BEPTOM U BOCBMOM 3acepaHmsix KoMureTa 1o HCIIOAHEHUIO MEXAYHAPOAHDIX
ap6utpaxwubix penrennii): E/AC.42/SR.4; E/AC.42/SR.4/Rev.1; E/AC.42/
SR.8.

(Aoxyments! umerorcs B MuTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarvl, TPeLeACHTHOe NPaBo M 6GubAnorpadudeckue
CCBIAKU cM. TaKkke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

AHanus

1. Crarps VIII oTHOCHTCSA K 3aKATO4UTeAbHBIM OoAOKeHUsIM KonBennun. OHa ycTa-
HABAMBAET, KTO MOXET CTaThb YYaCTHHKOM KOHBEHIMH, M IPOLEAYPY, C IIOMOLIBIO
KOTOPOH MOXHO CTaTh ydacTHHKOM KonBennuu. OHa Takke OIPeAEAseT, KTO BBIITOA-
HieT QpyHKIUM Aerosutapus KoHBeHImm.

Cratba VIII (1)

2.  Kousennus, sakarodenHas 10 urors 1958 roaa, 6b1aa OTKPBITA AAS TIOATIMCAHIS
Ao 31 AeKa6pﬂ 1958 roaa. Ao aroro cpoxa KonseHImio moamnucasn 24 rocyaap-
crBa®®. Crarpsa VIII (1) IPEeAYCMATPUBAET, YTO AIOOBIE APYTHe FOCYAAPCTBA, KOTO-
pble He moanucasn KoHBEHIIUIO AO HCTeUeHNUS 9TOTO CPOKa, IPUCOEAMHUANCH HAU
OyayT npucoepnHsThCsl K KOHBEHIHMM B AQABHEHIIEM B COOTBETCTBHH C IIOAOYKEHH-
smu cratbu [X Konsennuu.

136°Cy. undopmarmio o craryce Konsenmuu 5 VnTeprere no appecy: http://wwwuncitral.org/uncitral /ru/
uncitral _texts/arbitration/NYConvention_status.html.
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3. KonBeHIus OTKpBITA AASL TOAIMCAHUS AOObIM "daeHoM Opranusanuu O6b-

111361, Crarpsa VIII (1) Tawke npeaycmarpusaert, uro Konsenuus

earHeHHbIX Harm
OTKPBITa AASL TIOATIMCAHIS AOOBIM APYTHM FOCYAQPCTBOM, KOTOPOE SIBASIETCS HAM
CTaHeT YACHOM KAKOTO-AHOO CIIEIJMAAM3HPOBAHHOIO yupexxaeHus OpraHusanuu
O6pepnnennsix Hanuit mau KOTOpOe sIBASeTCsl AU cTaHeT ydacTHUKoM Craryra
Mesxpynapoptoro Cyaa, HAM AIOOBIM APYTHM TOCYAQPCTBOM, KOTOpOe OYAeT IpH-
raamteHo IenepaasHoit Accambaeeit Opranusanyu O6bpepnHenHpix Harpuit.

4. Bo spems Kondepenruu Opranusarun O6bpeannenssix Hanpit mo MesxxayHa-
POAHOMY TOPrOBOMY apOHTpPaXy, CO3BAHHOMN AASI TIOATOTOBKH ¥ IPHHsTHSI KoHBeH-
LJMH, BO3HUKAA AMICKYCCHS B CBSI3U C UCIIOAB30BaHHEM TePMHHA 'TOCYAAPCTBO" IIpH
OIpEACACHHH TOTO, KTO MOXeT cTarb ydacTHukoM Konsernmu®. ITo MHeHHIO
HEKOTOPBIX AEA€raljuii, TePMUH 'TOCYAQPCTBO' He MOXeET OBITb HCIIOAb30BAH,
[IOTOMY YTO y HET'O HeT eAUHOro 3HadeHms . [eHepaabHast Accambaesi He IpuUraa-
IIaAa HU OAHOTO 'rocypapcrBa’ moamucars Konsenruio a0 31 aexabps 1958 roaa.

Cratba VIII (2)

A. [llpouenypa, ¢ NOMOLWbIO KOTOPOW MOXHO CTaTb
y4YaCTHUKOM KoHBeHUuM

S.  Crarpa VIII (2) mpsaMo mpeaycMaTpHBaeT, 9TO FOCYAQPCTBA BHIPXKAIOT CBOE
Coraacue CUMTATh CebsI CBSI3AHHBIMU ITOAOKeHMsIMU KOHBEHITNI ITyTeM ITOAIMCAHS
[IOA YCAOBUEM IIOCAEAYIOIeN PaTUQHKALIMI. DTO IIO3BOASET TOCYAAPCTBAM AOOU-
BaTbCs yTBep>kAeHNs KOHBEHIIMM Ha BHYTPHIOCYAAPCTBEHHOM YPOBHE M IIPHHSTD
3aKOHOAATEAbHBIE AKTBI, HEOOXOAMMBIE AASI BHYTPEHHETO OCYIIeCTBACHHMS ITOAOXKE-
Huit KoHBeHIMHU, A0 TOrO KaK OHM NMPUMYT Ha cebst obs3aTeabcTBa 1Mo 910l Kow-
BEHIIUK Ha MEXAYHAPOAHOM ypoBHe'***.

1361B Bpemst npursTis Kousenmun B 1958 ropay waemamu Opranmsamum O6bpepsnsennsix Hanuit sBAsiAvics
82 rocyaapcrsa (cm. B Uurepmere: http:/ /www.un.org/ru/sections/member-states/growth-united-nations-
membership-194S-present/index.html).

1352FeHepaAben71 ceKpeTapb KaK ACTIO3UTAPUI U B HAIIM AHM HEOAHOKDPATHO 3asBASIA, YTO B €r0 KOMIIETEHIIHIO
He GyAeT BXOAWTD pellleHHe BOIPOCA O TOM, [IOAIIAAAET AU TA UAM UHAsI TEPPUTOPUS UAU ObOpasoBaHue 1op $op-
MyAHPOBKY "Bce rocyaapcrsa’. CoraacHo o6memy noHnMaHmo, npunstoMy [enepasbHoit Accambaeeit 14 pekabpst
1973 roaa, mpu BLITIOAHEHUH CBOMX QYHKIHIT ACTIO3UTAPHUS TOM AW HHOM KOHBEHITUH, COAepIKameit GOpMyAUpOB-
Ky "Bce rocypapcrsa’, [eHepaAbHbI ceKpeTapb OYAeT CAeAOBaTh IpaKTUKe [eHepaAbHOM AccaMbOAeH U — B CAYYAsIX,
KOIAQ 9TO L}eAeCOO6Pa3HO, — 3aIpalIkBaTh MHEHHEe AcCaMOAEH AO MOAYYEHHUS KAaKOH-AMOO TIOAIUCH, AN paTHU-
KALMOHHO IPaMOTBI, HAH AOKyMeHTa o npucoesusennu (cm. JOpuduueckuii excezodnux Opeanusayuu O6vedunen-
nox Hayuti, 1973 200 (I/IBAaHI/Ie Opranusanun O6peannennsix Harmit, B mpoaaske mop N R.75.V.1) , 94acTh BTOpas,
raasa IV, pasaea A.3 (CTp. 106, npumeyaHue 9), u mam xe, 1974 200 (uspanue Opranusanun O6beAHEHHBIX
Hanmii, B mpoaase mop No R.76.V.1), JacTb Bropas, raasa VI, pasaea A.9 (CTp. 226)).

1363E /2704, p. 15 and E/2822, p. 29; E/CONF.26/7, p. 1; E/CONFE26/SR.19, p. 2.

13"54Py}<0130,;c*r130 Opranusanun O6beansenHsix Hapil 1o MeXXAYHAPOAHBIM AOTOBOPaM, ITyHKT 3.3.2.
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6. AeficTBUe, TIOCPEACTBOM KOTOPOTO TOCYAAPCTBO BBIP@XKAeT CBOE€ COTAACHe
cYuTaTh Cebsi CBSA3aHHBIM MOAOKEeHHUSIMH KOHBEHINM, OTAMYAETCSI OT BCTYIIACHUSI
Kousenuuu B cuay. Coraacre Ha IIPUHSATHE 0053aTEABCTB — 3TO AEHCTBHE, IIOCPEA-
CTBOM KOTOPOTI'O OCYAQPCTBO AEMOHCTPUPYET CBOI0 TOTOBHOCTb IPHHSATDH Ha ce0sl
IOpHAMYECKIe IpaBa U 00s13aTeAbcTBa 10 KOHBEHINY ITyTeM ACIIOHUPOBAHIUS PaTH-
duKanmonHoit rpamotsl (B coorercTBun co crarbeil VIII (2)) mam pokymenra o
npucoearnenuu (B coorsercTsum co crarbeit IX). C Apyroit CTOpoHSI, BCTYTIACHHE
B CHAY — 9TO TOT MOMEHT, KOTA2 KOHBEHIIMS CTAaHOBHUTCS IOPUAMYECKH 00S3aTeAD-
HOM AAS TOCYAAPCTBA; T. €. 9TO TOT MOMEHT, KOTAQ AAHHOE T'OCYAQPCTBO CTAHOBUTCS
ydacTHUKOM KoHBeHIMH. JDTOT MOMEHT OIIpeAeAsieTCss B COOTBETCTBHU CO
crarpeit XII.

B. [Heno3utapuun

7. Aenosurapuem Kousenmmu ssasercs [enepaabbiii cexperaps Opranusanyu
O6pepunennsix Hanumit*®. Ha npaktuke $yHKINM AeNIOSUTApUsl OT UMeHH leHe-
PAABHOTO CeKpeTapsl BBITOAHSET AOrOBOPHAs CeKIfs YIPAaBACHHUS IIO MPaBOBBIM
Bornpocam Opranunsanun O6bepnHeHHbIx Harpumil,

13650 cHOBaHMAMU AASL TOAHOMOUMIT [eHEPAABHOTO CeKpeTapsi KaK ACMO3HTApHs MHOTOCTOPOHHHX AOTOBOPOB
SIBASIFOTCSI: a) crarbst 98 Yeraa Opranusanuu O6bepnnennsrx Harpmit; b) IIOAOXKEHHSI CAMHX MEeXAYHAPOAHBIX
AOTOBOPOB; c) pesoatorus 24 (1) Tenepaabnoit Accambaen or 12 despans 1946 ropa; u d) pesoatorus Auru
Hanmit ot 18 ampeast 1946 ropa (CM. PykoBopcrBo Opranmsanuu O6beantenHbix Hanuit mo MesKAyHapOAHBIM
AoroBopam, MyHKT 2.1).



Cratba IX

1. Hacroamas KosBeHIMsS OTKpHITa AAS IIPHUCOEAMHEHHS BCEM TOCYAAp-
CTBaM, yHOMSHYThIM B crarbe VIIL

2. IlpucoeprHeHHe COBEPUIAETCS ACTIOHMPOBAHMEM I'PAMOTHI O IIPHCOCAH-
Hennn y IenepaasHoro cexperapst Opranmsanun O6beaunennsx Harpil,

NMoaroroButenbHblie MaTepuasbl

Iodzomosumenvtvie mamepuarv: o crarbe IX, npursroit 8 1958 ropy, copepsrarcst
B CAGAYIOIIMX AOKYMEHTAX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npuseaeuuu 8 UCNOAHEHUE UHOCIMPAHHbLX ap6u-
MpaiHvlx peme;—tuﬁ U 3amevarus npasumerbcrms u opeaumauuﬁ:

o Aoxaap Komurera mo HMCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPAXKHBIX pelie-
uuit: E/2704 u IlpuaoxeHue.

o Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
IPaBUTEABCTB U OPraHU3AIMI, KACAIOIIMECS POEKTa KOHBEHIMH O [PU3HA-
HHH U NPHBEACHUN B MCIIOAHEHHME MHOCTPAHHDBIX apOUTPaXKHBIX PelleHHil):
E/2822; E/2822/Add.1; E/2822/Add 4.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodromy mopzososy
apbumpasky:
+ IlompaBku K IpOEKTy KOHBEHIUH, IIPEACTABACHHBIE MPABHTEAbCTBEHHBIMH

aeaerarmamu: E/CONE26/7; E/CONE.26/L.57.

« Tekcr KoHBeHIMU O PU3HAHNMY U [PUBEACHUH B UCIIOAHEHNE MHOCTPAHHBIX
apOUTPaXKHDIX PELIeHW, IPUHATHIA, B KA4eCTBE MPEABAPHTEABHOTO, PEAAK-
nuonHsiM komureToM: E/CONFE.26/L.61; E/CONF.26/8; E/CONF.26/8/
Rev.1.
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Kpamxue omuemuoL:

« Summary Records of the Twentieth and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
KHe OTYETBI O ABAALIATOM H ABAALIATh YeTBepTOM 3acepaHusix Konpepenuuu
Opranmsagun  O6bepAnHeHHbrx Hauuii Mo MeXAYHAPOAHOMY TOPLOBOMY
apburpaxy): E/CONF.26/SR.20; E/CONF.26/SR 24.

« Summary Record of the Eighth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparkuii oTueT 0 BocbMOM 3acepaHUu
KoMHTeTa 1O MCIIOAHEHMIO MEXAYHAPOAHBIX ApPOMTPAXKHBIX pelleHuil):
E/AC.42/SR.8.

(Aoxyments! umerorcs B MnTeprete no appecy: http://www.uncitral.org)

(ITodzomosumeavtvie mamepuaisi, NpeLieACHTHOE NPaBo M 6ubAMOrpadmueckue
CCBIAKM CM. Takke B MHTepHere 10 appecy: http:// newyorkconventionl958.0rg)

AHanus

1. Crarpsa IX nmpepaycmarpusaet, uro KoHBeHIMS OTKpHITA AASL IIPHCOEAMHEHHUS
BCEMH TOCYAQPCTBaMH, KOTOpbIe IIOAMAAAIOT IIOA OIIMCAaHME, COAepiKamleecs B
crarpe VIII (1),

2. TocyaapcTBO OOBIMHO MOXET BBIPA3UTh CBOE COTAACHE CUUTATD CeOSI CBSI3aHHBIM
MOAOKeHMSIMH KOHBEHIIMM IyTeM CAQuM Ha XpaHEHHe ACTIO3HTAPHIO AOKYMEHTa
o npucoepnHeHny. IIpucoesnHeHne BAeUeT 3a COOOI Te e IOPHAUIECKIE TOCACA-
crBus, uTO ¥ paruukarms. OAHAKO, B OTAMYHE OT PATUGHKAIIMH, KOTOPOIH — YTOObI
BO3HUKAM IOPHANYECKHE O00S3aTeAbCTBA IO MEXAYHAPOAHOMY IIPaBy — AOAXKHO
[PEAIIECTBOBATh IIOATIMCAHUE, IPHCOEAUHEHHE TpebyeT COBEpIIEHHS TOABKO
OAHOTO IIara, a MMEHHO CAAQYU Ha XpaHeHHe AOKYMEHTa O MPUCOeAMHeHUH. BricTy-
Iasi B CBOEM KadecTBe ACIO3UTapys, [eHepaAbHBIA CeKxpeTapb OOBMHO paccMaTpH-
BaeT paTM(HKAIIMOHHbIE IPAMOTHI, KOTOPBIM He MPEAIIeCTBOBAA aKT IIOATIMCAHHS,
KaK AOKYMEHTbI O IIPUCOEAMHEHHUH, O UeM 3alHTepecOBaHHbIE FOCYAAPCTBA IOAY-
Yal0T COOTBETCTBYIOLIHE yBeAOMAeHMs. HuKakoil 00s3aTeAbHOR (OPMBI AAS

1366C. unpopmanmio o craryce Konsenyuu B MuTepuere mo appecy: http://www.uncitral.org/uncitral/ru/
uncitral _texts/arbitration/NYConvention_status.html.
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AOKYMEHTA O IIPUCOCAMHEHNH HEe CYIIECTBYET, HO B HEM AOAXKHDI IIPUCYTCTBOBATb

ompepeAeHHbIe AaHHBIE Y,

1367C. PyxoBopctBo Opranumsarmu O6peanHeHHsIx Hamuil Mo MeXXAYHApOAHBIM AOTOBOpaM, paspeA 3.3.5 u
MpHAOXKeHHe S. AOKYMEHT O MPHCOEAMHEHHH AOAXKEH BKAIOUATh: i) HA3BaHHE, AATY M MECTO 3aKAIOUEHHS
COOTBETCTBYIOIIETO AOTOBOPA; i) MOAHOE MMs M HAMMeHOBaHHe AOAYKHOCTH AHMIIA, TIOATIACABIIETO AOKYMEHT, T. €.
TAQBBI TOCYAAPCTBA, TAABBI HPABHTEABCTBA MAM MHHICTPA HMHOCTPAHHBIX AEA AHOO AIOGOrO ApYroro AmMIp,
3aHMMABIIErO B TOT MOMEHT OAHY U3 9THX AOAKHOCTEHl MAM OOAAAQBIIETO AASL AQHHBIX LjeA€il IIOAHOMOYHSIMH,
BBIAQHHBIMH OAHMM M3 BBIIIEYTIOMSHYTHIX AOAKHOCTHBIX AHI FOCYAQPCTBA; iil) BhIpaskeHHOE OAHO3HAYHO OT MMEHH
rOCYAAPCTBA HAMEPEeHHe IPABUTEABCTBA CIMTATH CeOs CBS3AHHBIM MOAOXKEHISIMU COOTBETCTBYIOMErO AOTOBOPA K
B 0653aTeABHOM TIOpPSAKE AOOPOCOBECTHO COBAIOAATD M BBHIIOAHSTD €TO TMOAOKEHHS; iV) AATY W MeCTO BBIAAYH
AOKYMEHTa; H V) TIOATIICh TAQBBI TOCYAQPCTBA, TAABbI IIPABUTEABCTBA MAM MHHHMCTPA MHOCTPAHHBIX AeA (HaAmdms
Oq)HL[HaAbHOﬁ ImevyaTu HeAOCTaTO‘IHO) HAN AIOGOI‘O APYFOFO AVIAQ, 3aHUMABIIErO B TOT MOMEHT OAHy H3 3THUX
AOAKHOCTEN MAM OOAAAABLIETO AASL AQHHBIX [eAell TIOAHOMOYMSMH, BBIAQHHBIMM OAHHMM U3 BBIIIEYIIOMSHY ThIX

AOAKHOCTHBIX AMI} TOCYAQpPCTBa.






Ctatba X

1. Arob0e rocyAapCTBO MOKET IPH TIOAIIMCAHIHI UAH PATUGHKAIIMI HACTO-
smert KoHBEHITMM MAY TIPH IPHUCOEAMHEHHH K Hel 3asBHTh, 4To 3Ta KoHBeH-
LUl pacIpoCTpaHseTcss Ha BCe HAM HEKOTOpble TeppUTOpHH, 32
MeXAYHApOAHbIE OTHOIIEHHUS KOTOPBIX OHO HeceT OTBeTCTBEHHOCTb. Takoe
3asBA€HME BCTYIAeT B CHAY OAHOBPEMEHHO C BCTYIIAGHHEM B CHAY HACTOS-
meit KoHBeHI[MK B OTHOIIEHUH 3TOTO FOCYAAPCTBA.

2. B at06oe BpeMms IIOCA€ YKA3aHHOIO BblIle TAaKOe PAaCIPOCTPAHEHHe
MOXeT OBITb COBEpIIEHO IOCPEACTBOM YBEAOMAEHMS Ha UMsi [eHepaabHOTO
cexperapst Opranusanuu O6bpeanHenHbix Haruit v BcTymaer B CHAy Ha AeBsi-
HOCTBIN A€HD, CUMTAsI CO AHS IOAydeHHUs IeHepasbHbIM cekperapeM Opranu-
sanuu O6bepnHeHHbIX Harmit 9T0ro yBeAOMAEHISI, HAU B A€Hb BCTYIIACHIUS
B CHAY HacTosmell KoHBeHI[MM B OTHOIIEHMM COOTBETCTBYIONIETO TOCYAAp-
CTBa, B 3aBUCUMOCTH OT TOI'O, KAKOH CPOK HCTeKaeT II03AHee.

3. Yro xacaercs TeppuTOpHil, Ha KoTOpble Hacrosmas KoxpeHimsa He
OyAeT pacrpocTpaHeHa IPH MOAIIMCAHUY UAH PATHPUKAIIUY ee UAU IIPH IPH-
COeAMHEHHH K Hel, TO KaXKAO0e 3aHMHTePeCOBAHHOE FOCYAAPCTBO AOAXKHO pac-
CMOTpeTb BOIIPOC O BO3MOXKHOCTH IIPHHSTHS Mep, HEOOXOAMMBIX AASI
pacmpocTpaHeHHs NpHMeHeHHs 3Toi KOHBEHIMH K yKa3aHHBIM TeppHTO-
PUSIM [IPH YCAOBHH COTAACHSI [IPABUTEABCTB TAKUX TEPPHTOPHIL, TAE 9TO He0b-
XOAUMO TI0 KOHCTUTYIIMOHHBIM OCHOBAHHUSM.

MoarotoButenbHble MaTepuabl

ITodzomosumervrvle mamepuas: o cTarbe X, HPUHATON B 1958 roay, coaepxarcs

B CACAYIOIIHX AOKYMEHTAaX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npuseaeﬁuu 8 UCNOAHEHUE UHOCIPAHHDbLX ap6u—

MpaXscHvLX pemeuuﬁ U 3amevarust npasumnesvcms u opzauusauuﬁ:

o AOKAaA KoMurera mo ucroAHeHHIO MEXAYHapOAHBIX ap6qua>KHbe pemie-

Huit: E/2704.
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Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[PaBUTEABCTB ¥ OPraHHM3AI[Hi, KACAIOIMeCs IPOeKTa KOHBEHIIUH O IIPU3HA-
HHH U TPHBEACHUU B MCTIOAHEHHE MHOCTPAHHBIX apOUTPaXKHBIX pelleHHil):

E/2822; E/2822/Add.1; E/2822/Add.6.

Kongepenyus Opeanusayuu Obwedunennvix Hayuii no mexcdynapoorosmy mopaososy
apoumpaxcy:

[TorpaBKu K NPOEKTy KOHBEHILHH, [PEACTABACHHBIE IIPABHTEAbCTBEHHBIMH
aeaeranusavu: E/CONFE.26/L.57.

Texcr KoHBeHIMM O IPU3HAHUU U IPUBEACHUH B UCIIOAHEHHE HHOCTPAHHbIX
apOUTPaKHBIX PELICHW, IPUHATHIA, B Ka4eCTBE IIPEABAPUTEABHOIO, PEAAK-
nuonHsiM komuTeToM: E/CONF.26/L.61; E/CONF.26/8; E/CONF.26/8/
Rev.1.

Kpamxue omuemo:

Summary Records of the Twentieth and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpat-
KHe OTYETHI O ABAALIATOM M ABAALIATh YeTBEPTOM 3acepaHusix KoHepeHrmu
Opranmsanun  O6bepnHeHHbx Hanuit Mo MeXAYHapOAHOMY TOPIOBOMY
apburpaxy): E/CONF.26/SR.20; E/CONF.26/SR 24.

Summary Record of the Eighth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparkuii oT4eT 0 BocbMoM 3acepaHuu

KoMuTeTa IO MHCIIOAHEHMIO MEXAYHAPOAHBIX ApOMTPAXHBIX PpelleHwmil):
E/AC.42/SR.8.

(Aoxymentsr umerorcs B Muteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NPaBo M 6Gubanorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

1.

AHanus

B crarpe X paccmarpuBaeTcs Bonpoc o AeficTBuu KoHBeHIMU BO BHYTPEHHHX

TePPUTOPHAABHBIX CyObekTax. Bo Bpems sakarouenus KonBemmum a1o nmeso
0co00e 3HaueHIe, IIOCKOABKY ¥ PSIAQ TOCYAQPCTB ObIAM KOAOHHHU HAM TEPPUTOPHH,

3a KOTOpPbI€ OHH HECAM OTBETCTBEHHOCTDb

1368

1368Cm. nodzomosumerviivie mamepuanst, E/2704, npuaoxenue, crp. 6; E/CONF/SR.20, pp. 2-5.
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2. B Hacrosimee BpeMs Takoe IIOAOXKEHME OTHOCHTCS TAABHBIM 0Opa3oM K depe-
paTuBHBIM rocypapcrsaM (o koTopbix rosopurcs B crarbe X1 Komsennun). Ha
CErOAHSANIHUI AGHb AECATb CTPAH CACAAAM 3aSBACHMS B CBA3U C BOIPOCAMH, 3aTpa-
rMBaeMbIMU B cTarbe X%,

1369Cm. nnpopmanmio o craryce Kousenyun B MuTeprere mo appecy: http://www.uncitral.org/uncitral/ru/
uncitral_texts/arbitration/NYConvention_statushtml u United Nations Treaty Collection (Co6parue
MeXXAyHApOAHBIX AoroBopos Opranusarun O6beannennbx Hannit) Ha caiire: https://treaties.un.org/.






Cratba XI

K ¢eaepaTuBHBIM U HEYHUTAPHBIM FOCYAAPCTBAM IIPUMEHSIOTCS HIDKECACAY-
IOIYie TIOCTaHOBAGHHUS:

a) 1O TeM CTaThsaM HacTosmeil KoHBeHIuH, KOTOpPble OTHOCATCS K 3aKO-
HOAATEABHOM IOPHCAMKIINU $peAePAABHOM BAACTH, 00s13aTeAbCTBA (eaepanb-
HOTO [IPAaBUTEABCTBA B COOTBETCTBYIOIIUX IIPEAEAAX Te XK€, YTO U 00sI3aTeAbCTBA
Aorosapusatomuxcsi [ocyaapcTs, KoTopble He SBASIOTCS peAepaTUBHBIMU
rOCyAapCTBaMH;

b) uro Kacaercs Tex crareft Hacrosmeidi KomBenriuu, KOTOpbIe OTHO-
CSTCSL K 3aKOHOAATEABHON IOPHUCAMKLMH OOpasylomux (eAepaluio rocy-
AAPCTB MAM TPOBHUHIUH, He OOS3aHHBIX, COTAACHO KOHCTUTYIJMOHHOM
cucreme Qepepalyy, IPUHUMATh 3aKOHOAATEAbHBIE Mephbl, TO $peaepasbHOe
IIPaBUTEABCTBO AOBOAUT TaKHe CTAaTbH CO CBOEH OAArONMpUSTHON peKOMeH-
AALIMeNl AO CBeAGHMS HAAAEXKAIUX BAACTeH TOCYAAPCTB HMAM IIPOBHHIIMI
B KPaTYaHIIMil 10 BO3MOXXHOCTHU CPOK;

¢) deaepaTHBHOE FOCYAAPCTBO, yYacTBytollee B HacTosimelt KoHBeHiuy,
IIPeACTABASIET, 110 TPebGOBAHMIO AI06OTO Apyroro Aorosapusaromerocst Iocy-
AapcTBa, nepepaHHoMy depes TenepaabHoro cexperapst Opranusariun O65-
esuHeHHpIx Harmit, crmpaBky 00 HMeIOMUX OTHOLIEHHE K AIOOOMY
KOHKPETHOMY IIOCTAaHOBAGHHMIO HacTosmel KoHBeHIMN 3aKOHAX U IMPaKTHKe
deaepaly 1 ee COCTaBHbBIX YaCTeH, yKa3biBas, B KAKOM Mepe 9TO IOCTaHOBAEe-
HHE IPOBEACHO B XKM3Hb 3aKOHOAATEABHBIMHU MAM MHBIMU MEpaMu.

MoarotroButenbHblie MaTepuasbl

Iodzomosumenvtvie mamepuarv: o crarbe X1, mpunsToir B 1958 roay, coaepsrarcst

B CACAYIOINMX AOKYMEHTaX:

Hpoe;cm KOHBEHYUU O NPUSHAHUU U npueeaeﬂuu 8 UCNOAHEHUE UHOCMPAHHBIX ap6u-

MPAaXsCHuLX pemeuuﬁ U 3ame1anust npasurmesvcms u opzauusauuﬁ:

« Aoxaap Komurera mo MCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPAXHBIX perle-

Huit: E/2704.
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« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[PaBUTEABCTB ¥ OPraHHM3AI[Hi, KACAIOIMeCs IPOeKTa KOHBEHIIUH O IIPU3HA-
HHH U TPHBEACHUU B MCTIOAHEHHE MHOCTPAHHBIX apOUTPaXKHBIX pelleHHil):

E/2822; E/2822/Add.1; E/2822/Add.5; E/2822/Add.6.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodromy mopzosomy
apbumpasy:

o HOHpaBKI/I K IPOEKTY KOHBEHIIMH, ITPEACTABACHHBbIE IPABUTEAPCTBEHHBIMH

aeaeranmamu: E/CONFE.26/L1.57.

o Texcr KoHBeHIMU O PU3HAHUY U [IPUBEACHUH B HCIIOAHEHNE MHOCTPAHHBIX
apOUTPAXHBIX pelleHN, IPUHATHIA, B Ka4eCTBe [IPEABAPUTEABHOIO, PeAaK-
nuonHsiM komuTeToM: E/CONF.26/L.61; E/CONF.26/8; E/CONF.26/8/
Rev.1.

Kpamxue omuemuo.:

« Summary Records of the Twentieth and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
KIe OTYeThl O ABAALIATOM M ABAALIATH deTBepTOM 3acepanmsix Koundepernun
Opranmsanuun  O6bepnHeHHbIx Hanuii mo MeXAYHAPOAHOMY TOPIOBOMY
apburpaxy): E/CONF.26/SR.20; E/CONF.26/SR.24.

« Summary Records of the Eighth Meeting of the Committee on the
Enforcement of International Arbitral Awards (Kparkuit oryer o BocbMoM
3acepanny KoMuTeTa 10 HCIIOAHEHHMIO MEKAYHAPOAHBIX apOUTPAKHBIX pelle-

mmit): E/AC.42/SR.8.

(Aoxymentsr umerorcs B Mnteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NPaBo M 6GubAnorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

AHanus

1. Crarps XI mpeaCTaBAsIET HHTEPEC AAS OTHOCUTEABHO HEGOABIIOTO YHCAA TOCY-
AApCTB, a MMEHHO AAS TOCYAQPCTB C (eAepaTUBHBIM YCTPOMCTBOM, B KOTOPBIX
IIeHTPaAbHOE TIPABUTEABCTBO He 00AaAQ€T IOAHOMOYIMSAMH HA 3aKAIOUEHHE MEXAY-
HAPOAHBIX AOTOBOPOB C II€ABIO YCTaHOBACHHS YHUPHIUPOBAHHBIX HOPM II0 BOIPO-
caM, SABASIIOIUMCS TpeameroM peryaupoBanus Komsenmuu. CaepyeT, opHAKoO,
OTMETHTb, YTO TOCYAAPCTBO, UMEIOIIlee ABE HAU OOAee TEPPUTOPHAABHBIE €AVHHUIIBI,
HMeeT IIPAaBO ACAATD 3asBACHHE B COOTBETCTBHHU CO cTaThel XI TOABKO B TOM cAyuYae,
€CAU B 9THX eAMHMIIAX IPUMEHSIOTCS Pa3AMdHbIe IPaBOBbIe CUCTEMbI B OTHOLICHUU
BOIIPOCOB, peryaupyembix Konsennueit.
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2. Kak mokassIBaioT 110020mosumerbtvie mamepuainl, TeKcT cratbu X1 ObIA IIpea-
METOM IIPOAOASKUTEABHBIX 06CyxaeHMi. OAHAKO Ha IIPAKTHKE OH HE CO3AAA 0COOBIX
TPYAHOCTeH. AHAAOTHYHbIE TIOAOXKEHHS JaCTO BKAIOYAIOTCS B APYTHE MEXAYHAPOA-
Hble AOTOBOPBL

3. B 6oABIIMHCTBe AOrOBAPHBAIOIIMXCS TOCYAAPCTB C (eAepaTUBHBIM YCTPOU-
CTBOM (HaanMep, Ascrpun, I'epmannn, Mupun, Coepnnennbix IllTaTax AMepuxy,
IlBefiapuu) NpHBeACHHE B MCTIOAHEHHWe MHOCTPAHHbBIX apOUTPasKHBIX peleHH
peryaupyetcsi peaeparbHbIM 3aKoHOAATeAbCTBOM. B Coepnnennbix IllTaTax, Hampu-
Mep, Konrpecc obecnieuna ocymecrsaerne Konsenuuu 8 1970 ropy, IpHHSIB COOT-
BETCTBYIOLIUI 3aKOHOAQTEABHBII aKT, KOTOPbII A€AAeT ee BBICIIIM 3aKOHOM CTPAHbI,
HMEIOIINM 0053aTeAbHYIO IOPUANIECKYIO CHAY U AASL peAePAABHBIX OPTAaHOB BAACTH,
U AASL OPTAaHOB BAACTH IITaTOB. KOHBEHIMS M 3aKOHOAAQTEABCTBO IIO €€ OCYIeCT-
BAEHHIO ITIO3AHee ObIAM KOAMQUIIMPOBAHBI B BHAe IAaBbl 2 pasdpeaa 9 Koaexca
Coeaunennpix [lIratos (. e. raasbt 2 OepepasbHoro 3akona 06 apburpaxe (G3A)).
B pesyasrare cyast Coeaurennsix 11ITaToB AOAKHBI 00eCIIeYHBATh IIPUBEACHIE B
HCIIOAHEHHEe BCeX HHOCTPAHHBIX apOUTPAXKHBIX PElLIeHHI, KOTOpble PeryAUpYIOTCs
Konpennue#, B coorsercrsuu ¢ raaBoit 2 O3A. Bepxosmsiit cys CoepnHeHHBIX
Ilraro mocranoBua, uTo KoHBeHnus, Oyaydu BkAOUeHA B pepepasbHOE 3aKOHO-
AQTEABCTBO, IIPECAEAYET LjeAb "TIOOLIPSTD IPU3HAHNE U [IPUBEACHUE B HCIIOAHEHHE
B MEKAYHAPOAHBIX AOTOBOPAX U YHUPUIIPOBATh CTAHAAPTDI, C TIOMOII[BI0 KOTOPBIX
COOAIOAQIOTCSI COTAQIIEHMS O IIepeAade CIIOPOB B apOUTPAK U MPUBOASTCS B HCIIOA-
HeHue apOUTpasKHble pelneHus B mopnucasmux Konsennuo crpanax"*”’. o o6o-
CHOBaHME HAIlIAO TAKKe BBIPAKEHHE B PelIeHHH OKPYXHOro cypaa CoeAMHeHHBIX
Hlraros mo oxpyry Koaym6us, B KOTOpoM OTMeYaeTcst, 4TO "IMyTeM IIPHUHSTHUI Mep
Ha {epepasbHoM ypoBHe KoHrpecc obecreuna, 4To HpHBepeHHE B HCIIOAHEHHE
HMHOCTpPaHHbIX apourpaxHbix pemenuil B Coepunennsix [lIratax 6yaeT peryanpo-
BaTbCSI OAHUM CBOAOM "€AMHBIX IIPABHA IIPOLIEAYPHL', @ He Pa3HOOOPa3HbIMH [IPABH-
AAMH LITATOB, KAK 9TO MOTAO Obl MMETb MECTO B COOTBETCTBHHU CO crarbeit XI"¥7%,
B peae Sedco AmneAAsIMOHHBIA CyA IO ISITOMY OKpyTy 3asBHA, uTo KoHBeHIHS
C MOMEHTA ee BBEACHHS B CHAY SIBASIETCS "BBICIIMM 3aKOHOM CTPAHBI', U ITO3TOMY
"AT00OF1 3aKOH MAM pelleHHe, HPEeAIeCTBYIOIe IO BpeMeHH IIPUHSTHIO 9TOrO
IPSIMO BRIPXKEHHOTO 0053aTeAbCTBA, AOAKHBI TOAKOBAThCS KaK orBedaromue KoH-
BEHIIUH VAU OTMeHSThCS e %72,

4. B HeCKOABKHX AOTOBapUBAIOLIUXCSI FOCYAAPCTBAX 3aKOHOAATEABHBIE TIOAHOMO-
9Usl, KACAIOM[UeCs] IPHUBEACHHS B HCIOAHEHHE WHOCTPAHHBIX apOUTPaXKHBIX

1370Scherk v. Alberto-Culver Co., Supreme Court, United States of America, 17 June 1974, 417 United States
506.

137X Commission Import Export S.A. v. Republic of the Congo and Caisse Congolaise d’Amortissement, District Court,
District of Columbia, United States of America, 11 July 2014, 13-7004.

13728edco Inc. Mobile Drilling Uni Sedco v. Petroleos Mexicanos Mexican National Oil Co., Court of Appeals, Fifth
Circuit, United States of America, 12 August 1985, 767 F.2d 1140. Cwm. rawke Murphy Oil USA Inc. v.
SR International Business Insurance Company Ltd., District Court, Western District of Arkansas, United
States of America, 20 September 2007, 07-CV-1071.
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pelleHuii, pa3AeACHBI MEXAY PeAePAABHBIMU U PeTHMOHAABHBIMU OpPTaHAMHU BAACTH.
B Kanaae Hpto-Iopkckas KOHBEHIHS OCYIIeCTBASETCS Ha peAepaAbHOM YpOBHE B
coorBerctBun ¢ 3akoHoM 0 Konsenuun Opranusanun O6pepnnenssix Hanuit 06
HMHOCTPAHHBIX aPOUTPAKHBIX PeIleHHsIX, B KOTOPOM rosopurcs, uro KonseHms
IPUMEHSIETCSI TOABKO K "CIIOpaM, BO3HHKAIOIIMM II0 AOTOBOPHBIM UAM MHBIM TOPIO-
BbIM IIPaBOOTHOILIEHHSIM'. 3aKOHOM O TOProBoM apbOurpaxe TUIIOBON 3aKOH
IOHCHUTPAA 0 MeXAyHApOAHOM TOProBOM apbuTpaxke ObIA KOAMPUIMPOBAH Ha
peaepasbHOM ypoBHe. Ilo Mmuenuio QPepepasbHOro anmeAAsImoHHOro cypaa Kamaapr,
9TOT 3aKOH IIPUMEHSETCS TOABKO 'B TeX CAy4asX, KOTAQ IO KpailHei Mepe OAHOM
U3 CTOPOH B apOUTpaKHOM pasbupareabcrse siBasieTcst Ee Beandecrso ¢ coorser-
cTBylomuMH IpaBaMu B KaHape, BeAOMCTBeHHAsI KOPIIOpALUs HAM KOPOHHAs KOp-
HOPALIMS HAM JKe KOTAQ 9TO CBSI3AHO C MOPCKUMU HAYM AAMUPAATEHCKAME Aeaamu’” 373,
Cya AaAee TIOSCHHA, 4TO "B KaXXAOH MPOBMHIMK M TePPUTOPHH (32 HCKAIOYeHHEM
Kpebeka) aast ocymectsaenuss Horo-Mopkckoit konBeHnuu u Tumosoro 3akoHa
OBIAO TAIOKe IIPUHATO 3aKOHOAATEABCTBO, KOTOPOE IPUMEHSETCS K OOABIIMHCTBY
TPaKAQHCKHX A€A, 3a MCKAIOUEHHEM TeX, KOTOpBIe IIOATIAAAIOT ITOA FOPHUCAMKITHIO
deaepaTuBHOro rocypapcrsa. B pesyaprare Toprosrre copsr B Kamaae MoryT moa-
[AAQTh IT0A FOPHCAUKIMIO AMOO PpeAepanuy, ANOO MIPOBHHLHUN B 3aBUCUMOCTH OT
npeaMera criopa’. OepepasbHbIf ATIEAASIIHOHHBII CYA YTOUYHHA, YTO IPHBEACHHE B
HCIIOAHEHHE HHOCTPAHHBIX apOUTPASKHBIX Pelle Ut 0 MOPCKUM BOIPOCAM IIOATIA-
AQeT IOA IOPUCAUKIIHIO GeAePAABHBIX CYAOB BBUAY TOro dakra, uTo «Ilapaament
00AaAQ€T IOPHCAUKIEH AAS IIpHAaHYsT KOHBEHIIMM CHABI 3aKOHA B 00AACTSIX, BXO-

ASIIIUX B €I0 KOMITETEHIIHIO, KaK, HallpuMep, "HABUTALIMSI 1 CYAOXOACTBO' > 374,

13733axkon 0 Toprosom apburpaske, CBoa lepecMOTpeHHbIX 3akoHoB Kanaabr, 1985 roa, raasa 17 (pomoanenue 2),
cratps 5 (2).

1374 Northern Sales Company Limited v. Compania Maritima Villa Nova S.A., Federal Court of Appeal, Winnipeg,
Manitoba, Canada, 20 November 1991, XVIII Y.B. Com. ArB. 363 (1993).



Cratba XII

1. Hacroamas KoHBeHIMA BCTYIaeT B CHAY Ha AEBSHOCTDIN AeHDb, CUMTAS
CO AHS ACTIOHHMPOBAHMSA TPeTbel paTUPUKAIIMOHHON IPAMOTHI MAU TPAaMOTHI
0 TIPHCOGAMHEHUH.

2. AAf KaXAOTO TOCYAApCTBa, paTuuiupyiomero Hacrosmyio KonseH-
ITHIO VAW TIPHCO@AMHSIOMETOCS K HeH IMOCAe ACTIOHHPOBAHUS TPeThell paTu-
(UKAIMOHHON TPaMOThl HAM TPaMOThl O IIPUCOEAMHEHMH, HaCTOAIas
KoHBeHI[US BCTymaeT B CHAY Ha AGBSHOCTBI ACHD IOCA€ ACTIOHMPOBAHMUSI
3THM TOCYAAPCTBOM CBOeH PaTH(HKAIMOHHON IPaMOTBI MAM TPaMOTHI O
NPUCOEAUHEHHH.

MoaroroButTenbHble matepuansbl

Iodzomosumervtvie mamepuarst o crarbe XII, mpursaroit 8 1958 roay, coaepkarcst
B CAGAYIOIIUX AOKYMEHTAaX:

ITpoexm «Koeenyuu o npusHaHuu U npusedeHUl 6 UCHOAHEHUE UHOCIPAHHbLX
ApOUMPANCHIX PEUteHil U 3aMEHAHUS NPABUMEALCING U 0p2aHU3AYULi:

«  Aoxaas Komurera 1m0 HCIOAHEHHIO MEKAYHAPOAHBIX apOMTPAXHBIX pelle-
Huit: E/2704.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
IIPaBUTEABCTB ¥ OPTraHH3ALHI, KACAIOIIMEeCs [IPOeKTa KOHBEHIIUH O IIPU3HA-
HUHM ¥ IPUBEACHWH B HCIIOAHEHHE MHOCTPAHHBIX apOUTPAKHBIX pelleHHil):

E/2822; E/2822/Add.1; E/2822/Add.6.
Kongepenyus Opaanusayuu O6vedurennvix Hayuti no mendynapodHomy mopzosomy
apoumpaxcy:

« IlompaBku K NPOEKTy KOHBEHIMH, NPEACTABACHHBIE IPABHTEAbCTBEHHDIMH
aeaerammamu: E/CONF.26/L.5S.

« Texcr KoHBeHIIMM 0 MPU3HAHUK U IPUBEACHUH B UCITOAHEHHE HHOCTPAHHBIX
apOUTPaXKHBIX peIIeHHl, IPHHATHIMA, B KAaYeCTBe IIPeABAPHTEABHOTO, PEAAK-
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nuonHeiM komurerom: E/CONE.26/L.61; E/CONE26/8; E/CONF.26/
8/Rev.1.

Kpamxue omuemot:

o Summary Records of the Twentieth, Twenty-first and Twenty-fourth
Meetings of the United Nations Conference on International Commercial
Arbitration (KpaTkue OT4eTHI 0 ABaAIATOM, ABAALIATb IIEPBOM U ABAALATH
gerBepTOM 3aceparnsix Kounpepenupn Opranusanun O6besnnennsix Harmit
0 MEXAYHapOAHOMy TOprosoMy apburpaxy): E/CONF.26/SR.20;
E/CONF.26/SR.21; E/CONE.26/SR.24.

« Summary Record of the Fourth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparkuit oT4er 0 uerBepTOM 3acepa-
Huu KoMuTeTa Mo MCHOAHEHHIO MEXAYHApOAHDBIX apOUTPAKHBIX PEIIeHHil):
E/AC.42/SR 4.

(Aoxyments! umerorcs B Mnteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe NMPaBo M 6GubAnorpaduyeckue
CCBIAKU cM. Takxke B MHTepHeTe no appecy: http://newyorkconvention1958.org)

AHanus

1. B crarpe XII peraameHTHpyeTcsi AaTa BCTymAaeHus B cuay Hpro-Mopxckoit
KOHBEHIIHU.

2. Konsennus BcTymmaa B cuay 7 moHS 1959 ropa, a IMeHHO depe3 AeBSHOCTO
AHEH IOCA€ CAQUM Ha XpaHeHHe paTU(UKALMOHHBIX rpamoT Erunrom, Mspauaewm,
Mapoxkxko u Cupuiickoit Apabekornt Pecrry6anxkoit. B coorercrBun co crarsert XII
AOTOBAPHBAIOIIHECS] TOCYAAPCTBA CUUTAIOTCS CBSI3AHHBIMH ITOAOXKeHMsIMH KoHBeH-
LIUU TIOCAe ee BCTYNAeHHsS B cuay 7 uroHsa 1959 ropa mam gepes AeBSHOCTO AHeH
[IOCA€ CAQYH Ha XpaHEHHe AI000M MOCAeAyIoNiell paTHPUKALIMOHHOM IPAMOTbI HAU
AOKYMeHTa O mpucoeAnHeHun .

3. Aara, xorpa KoHBeHIMs HauYMHAET IPUMEHSATHCSI B KAKOM-AHOO AQHHOM TOCY-
AApCTBe, IOMUMO TOTO YTO OHA MMeeT 3HAUeHHE AAS NPH3HAHIS U IPHBEACHUS B
HCIIOAHEHHe apOUTPAXKHBIX pelleHHil cOrAacHO KOHBEHIIME B COOTBETCTBYIOLIEM

1375 oTHOMIEHNH BONMPOCOB, KACAIONIMXCA AQTHL BCTYTAeHHS KOHBEHIUM B CHAY, cM. \OKAQA O De3yAbTaTax
063opa 3aKOHOAAQTEABHOTO OCYIIE€CTBACHHA KOHBEHHH[/I O MPU3HAHUH U IPHUBEACHHH B MCIIOAHEHHE HHOCTPAaHHbIX
ap6urpaxusix pemennit (Hpro-Hopk, 1958 roa), sanucka Cexperapuara, A/CN.9/656, mynxrsr 14-17.
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TOCYAApPCTBE, MOXKET TAK)KE€ MCIIOAB30BATDHCA B KAYE€CTBE TOYKH OTCUETA, OIIPEACASI-
1376

I0Iel Ha4aAO NMMPUMEHEHHS TOCYAAPCTBOM OTOBOPKM O B3aMMHOCTH
4. YacTo BO3HHKaeT BOIIPOC, MpuMeHseTcs A KOHBeHIMS K IPU3HAHUIO U IIPHU-
BEAEHHIO B HCIIOAHEHVE apOUTPAKHBIX COTAALIEHUT, KOTOPbIE OBIAM 3aKAIOYEHBI AO
npussTHss KOHBEHIMM COOTBETCTBYIOMNIM TOCYAQPCTBOM, M apOUTPAXKHBIX pelle-
HUI1, KOTOpBIe OBIAM BBIHECEHBI AO 9TOH AATHL

5. Kak CBHAETeABCTBYIOT 10020m08UMeAbHbIE MAMEPUAALL, FTOT BOIPOC OO6CYK-
AQACSI A€AETALMSIMH TOCYAAPCTB, M OBIAO CACAAHO — HO He IPUHSTO — IPEAAOKEHHE
npuMeHsTh KOHBEHIMIO TOABKO K apOUTPaXKHBIM PELIEHHSIM, BBIHECEHHBIM IIOCAE
Aarsl ipussiTis Konsennun'?”. HekoToOpble rocyAapCcTBa BHICTYIIAAU IIPOTUB 3TOTO
IPEAAOXKEHNUSI HA TOM OCHOBaHHH, YTO B 9TOM CAyd4ae MHOIUE apOUTpasKHble pele-
HUSI BBITAAYT U3 Chepsl AeiicTBrst KOHBeHIMH, KOTOpast AOAKHA GbIAQ IIPUMEHSTHCS
K KaK MOXKHO GOAbILIEMy YHMCAY apOUTpakHbIX pemreHuit. Kax mosicHuA mpeacraBu-
TeAb VI3panasi, "IleAb IPOeKTa KOHBEHIIUH 3aKAKYAAACh, TAKUM 06pasoM, B MaKCH-
MAaABHOM YIpPOIIEHHH IIPOLECCA IPU3HAHHMS U IIPHBEACHUS. B HUCIIOAHEHHE;
npumeneHne KoHBeHIMH K apOUTPAXKHBIM pelLIeHUsIM, BBIHECEHHBIM AO €€ BCTYIIAE-
HUS B CHAY, OTBEYaAO ObI HOPMaAbHOM IpaBoBoil mpakruke' . IIpeacraBuresn
[IBeiiapun 1 Ppannun Tawke orMedad, uro "KoHBeHIMs 6yAeT MPHMEHSITHCS
TOABKO K HEHCIIOAHEHHBIM apOUTPasKHBIM pelleHUsIM, KOTOpble He paccMaTpHBa-
AMCBH B CyAax. Takux apOUTPaXKHBIX PellleH i He MOXeT ObITb MHOTO, ¥ HeT HUKAKHX
IPYYUH UCKAKOYATD UX. [...] BOABIIMHCTBO TakMX apOUTPaXHBIX pelIeHHI UCIIOA-
HAKOTCS. AOGPOBOABHO, U IIO9TOMY IIPOEKT KOHBEHIMU GYAET IPUMEHSTHCSI PeTpo-
AKTHBHO TOABKO K TeM apOHTPAXHBIM peEIIEeHHSM, IIPHBEACHUIO B HCIIOAHEHHe

KOTOPBIX BOCIIPEIITCTBOBAAA HEAOOPOCOBECTHOCTD MPOUTpaBLIeil CTOPOHbI" 7,

6. C momenra npunsaTus KoHBeHIIMHM OYeHb HEMHOTHE IOCYAAPCTBA CHOPMYAH-

POBaAM OTOBOPKY B OTHOIIEHHUU PeTPOAKTUBHOrO mpumeHenus Konsenuuu"*®.

1376Bosee moApOGHYI0 HHPOPMAIMIO 06 OroBOPKe O B3AMMHOCTH CM. TAABY PYKOBOACTBA, MOCBSIIEHHYIO
crarpe L.

1377 TTodz0mosumervtvie mamepuaavi, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twentieth Meeting, E/CONF.26/SR.20, p. 12, rae aeaeranus us FOrocaasum 3apara
Borpoc, 6yaer an KoHBeHIMs "MPHMeHATbCS K [MHOCTPaHHBIM apGUTPAXKHBIM pelleH M|, KOTOpble BCTYTIAIOT B
CcHAy mocAe BeryrnaeHust [ KOHBEHIMH] B CHAY, HAM e Takoke M K TeM, KOTOPbIe y)Ke BCTYIIMAM B CHAY AO 3TOTO".
CaeraHHOE B XOAe PaspabOTKH IPOEKTa IIPEAAOKEHHE OIPaHMYUTH IpuMeHeHHe KOHBeHUMH apOUTpaKHBIME
PpelIeHnsIMH, BbIHECEHHBIMU II0CAe BCTynAeHuss KonBennun B cuay, raacut: "Hacrosimas KonBeHmst mpuMeHsieTcs
TOABKO K apOUTPaKHBIM PeIleHHsIM, MPHOGPeTeHHBIM B cuAy res judicata m mpro6peTmmM OKOHYATEABHBIX
xapaxTep nocae scryrnaetns Konseruuu B cuay” (em. ITodzomosumesroie mamepuarst, United Nations Conference
on International Commercial Arbitration, Summary Records of the Twentieth Meeting, E/CONF.26/L.SS).

1378 T0dz20mosumervtvie mamepuaawi, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-first Meeting, E/CONFE.26/SR.21, p. 2.

137TTodz0mosumervtvie mamepuarvi, United Nations Conference on International Commercial Arbitration,
Summary Records of the Twenty-first Meeting, E/CONFE.26/SR.21, pp. 2-3.

1380Cy. unopmammio 06 orosopkax mo Hpto-Vopxckoit konsenun 5 Mnreprere 1o aapecy: http://www.
uncitral.org/uncitral/ru/uncitral_texts/arbitration/NYConvention_status.html.
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7. B GOABIIMHCTBe AOTOBAPUBAIOLINXCS TOCYAAPCTB CYABI cunTasH, 4To KoHBeH-
LIS IPUMEHSAETCS K i) apOUTPAKHBIM COTAAIIEHUSM, IOAICAHHBIM AO BCTYTIACHHS
KOHBEHIMH B CHAY B TOCYAQPCTBE, B KOTOPOM AOOUBAIOTCS UCIIOAHEHHS, | ii) ap6u-
TPAXXHBIM PeLIeHISIM, BbIHECEHHBIM AO MpUHATHI KoHBeHIM ANGO TOCyAQpCTBOM,
B KOTOPOM apOUTpaKHOe pelleHre OBIAO BBIHECEHO, ALOO TOCYAQPCTBOM, B KOTO-
POM AOOHBAIOTCS €r0 MCIIOAHeHMs"®',

8. Bo-nepsvix, CyAbl COTAACHAMCH NMpUMeHATh KOHBEHIMIO B CHTyanusx, KOTAQ
AOTOBOp, COAEPIKAIIHI apOUTPAXKHOE COTAAIIEHHUE, OBIA MOAIIMCAH AO BCTYIIACHHS
KoHBeHIMM B CHAY B TOCYyAQpPCTBE, B KOTOPOM AOOHBAIOTCS ncroaHeHus . Hampu-
Mep, Broicumit cyp Bpasuann nmocranosua 6e3 ccpiaku Ha crarsio XII KoxBeniun,
9TO $AKT IOAIIMCAHUSI ApOUTPAXKHOTO COTAAIIEHMS AO 3aKOHa 06 apbuTpaxe, pery-
AUpyIolero ocymecrsaeHre KoHBeHIMy, He MMeeT 3HAaYeHHs, TOCKOABKY IIpOLeC-
CyaAbHBIE 3aKOHBI, TaKMe KaK 3aKOH 00 apbuTpaxe, IO OpasHAbCKOMY

3aKOHOAATEABCTBY HAUMHAIOT AEHICTBOBATH HEMEAAEHHO ™,

9. Bo-smopuix, 3a PeAKUMH HCKAIOYeHHsMU'"**

ecAr apOUTpaXKHOe peleHne OBIAO BHIHECEHO B FOCYAAPCTBE, KOTOPOE elje He IpH-
coepununoch k Konpenrmu. Hampumep, anramiickas Ilasara sopaoB mpumenunaa
3axoH 06 apburpaxe 1975 roaa, peryaupytomuit ocymecrsaerune Horo-Hopkckoit
KOHBEHIIUH, K apOHTPasKHOMy pelleHHIo, BbiHeceHHOMY B KyBeiiTe A0 mprcoean-

, Cyabl npuMmensian KonBeHnuro,

Hennsa Kyseiira k KonBennun. Bes ccpiaku Ha cratpio XII ITaaara aoppoB mocra-
HOBHAQ, YTO IIPAaBHABHBIM BpeMeHeM IIPU OIleHKe, SIBASIETCS AHM TOCYAAPCTBO
"AOTOBapHBAOIIUMCS] TOCYAAPCTBOM', SIBASIETCSI BpeMsl IIPHBEACHHUSI B UCIIOAHEHHE
apOUTPAXXHOrO pelleHMs, a He BpeMs ero BbiHeceHMs*. ToYHO Tak >ke OAMH U3
cyaoB [epmanuu npuMeHHA Hbm—ﬂopKCKym KOHBEHIIHIO IIPH IIPUBEACHHUHU B HCIIOA-
HeHHe apOUTPaKHOIO pelleHNs], BIHECEHHOTO B AOHAOHE 32 OAMH MECSI] AO IIPHU-
coepnnenns Coeamnennoro KopoaescrBa x Konsennmu. Cyp IOCTaHOBHA, YTO
KonBeHIs, KOTOpas HOCHT HPOIECCYaAbHBIM  XapakTep, IIPHMEHSeTCs

1381 Albert Jan van den Berg, Does the New York Arbitration Convention of 1958 apply retroactively?: Decision of
the House of Lords in Government of Kuwait v. Sir Frederic Snow, 1 Ars. INT'L 103 (1985).

1382Republic of Ecuador, Petroecuador (Ecuador) v. Chevron Texaco Corporation, District Court, Southern District
of New York, United States of America, 27 June 2005, 376 F. Supp. 2d 334, XXXI Y.B. Com. Ars. 1162 (2006);
Travel Automation Ltd. v. Abacus International Pvt. Ltd. and others, High Court of Karachi, Pakistan, Suit No. 1318
of 2004, 14 February 2006, XXXII Y.B. Com. Ars. (2007).

1383Spie Enertrans S.A. v. Inepar S.A. Industria e Construcoes, Superior Court of Justice, Brazil, 3 October 2007,
SEC 831.

1384Cm. Société Nationale pour la Recherche, le transport et la Commercialisation des Hydrocarbures (Sonatrach) v.
Ford, Bacon and Davis Inc., Court of First Instance of Brussels, Belgium, 6 December 1988, XV Y.B. Com. ARB.
370 (1990). Cwm. taxxe Murmansk State Steamship Line v. Kano Oil Millers Ltd., Supreme Court, Nigeria,
11 December 1974, VII Y.B. Com. ARB. 349 (1982); Commoditex S.A. v. Alexandria Commercial Co., Court of
Justice of Geneva, Switzerland, 12 May 1967, I Y.B. Com. Ars. 199 (1976).

13838ir Frederic Snow & Partners and Others (United Kingdom) v. Minister Public Works of the Government of
Kuwait, House of Lords, England and Wales, 1 March 1984, X Y.B. Com. ArB. 508 (1985).
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PpeTpoaKTHBHO ¥,

Cypbr Tarke mnpumensan KOHBEHIMIO, KOIAQ apOHUTpasKHOe
pellleHHe BBIHOCHAOCH AO IpucoeAnHeHHs K KoHBeHIMU rocypapcrsa, B KOTOPOM
HCITPANIMBAAOCh ero npuBepeHue B ncnosHeHre. B Coepnnennbix IllTarax, Hanpu-
Mep, AIEAASITHOHHBIA CyA TI0 BTOPOMY OKPYTY IIOCTaHOBHA, uTo KoOHBeHIms
AOAKHA TIPUMEHSTHCSI PETPOAKTHBHO K apOUTPOXKHOMY pelleHHI0, BHIHECEHHOMY B
Snonnu 18 centsiopst 1970 roaa, xorst Konsennust Bcrynuaa B cuay B CoepnHeH-
Hpix IllTarax ToAbko 20 Aekabpst 1970 ropa'®®.

10. AeHCTBYsI B TOM ke AyXe, HEKOTOPbIe CyAbI IpuMeHsiAM KoHBeHIHIO peTpo-
aKTHUBHO B COOTBETCTBHUU CO CBOUM HAIIMOHAABHBIM 3aKOHOAATEABCTBOM, PETryAHPY-
omuM ocymectBaeHne Konsennuu. Hampumep, @epepaspnbrii cys Kanapbr
npuMeHnA KOHBEHINIO B OTHOIIEHHH apOUTPAXKHOTO pPelLIeHNs, BbIHECEHHOTO 3a
OAMH TOA AO TIpHCOeAuHeHHs KaHaapl B cooTBeTcTBUH € paspeaoM 4 (2) 3akona o
Kousennuu Opranusanuu O6bepunenHbix Hanuit 06 HHOCTpaHHBIX ap OUTPKHBIX
pellleHHsIX, KOTOPbIN IpeAycMarpuBaeT, 4To KOHBEHIMs AOAKHA TPHMEHSITbCS K
"apOUTPaKHBIM PpELIEHUSIM U apOUTPKHBIM COTAQIIEHMSM, BbIHECEHHBIM HAH

3AKAIOYEHHBIM AO MAM IIOCA€ BCTYIACHHUS HACTOSWEro 3aKOHa B chAy '35,

138 German (FR.) buyer v. English seller, Hanseatisches Oberlandesgericht [OLG] Hamburg, Germany, 27 July
1978, IV Y.B. CoM. ARB. 266 (1979). Cwm. Taxke German party v. Austrian party, Oberster Gerichtshof, Austria,
17 November 1965, 1 Y.B. Com. Ars. 182 (1976).

1387Copal Co. Ltd. v. Fotochrome Inc., District Court, Eastern District of New York, United States of America,
4 June 1974 and Copal Co. Ltd. v. Fotochrome Inc., Court of Appeals, Second Circuit, United States of America,
29 May 1975, I Y.B. Com. Ars. 202 (1976).

1388Compania Maritima Villa Nova S.A. v. Northern Sales Co., Federal Court of Appeal, Canada, 20 November
1991.






Cratba XIII

1. Awb6oe Aorosapusaromjeecsi [ocyaapcTBO MOXKET ACHOHCHPOBATh HACTO-
simylo KoHBEHIMIO IHCBMEHHBIM YBEAOMACHHEM Ha HMsS leHepaAbHOTO
cexperapst Opranusanun O6bepnHeHHbix Harmil. AeHoOHcauus BCTyIaeT
B CHAYy 4Yepe3 TOA CO AHS TIOAYYEHHS 3TOTO YBEAOMAEHHS leHepaAbHBIM
ceKpeTapeM.

2. Awboe rocyAapcTBO, KOTOPOE CAGAAAO 3asBACHHE HAU YBEAOMAEHIE
Ha OCHOBAaHMH CTaTbd X, MOXET B AI0OOe BpeMs BIIOCAGACTBHH 3asIBUTDH
B yBeAOMAEHMH Ha uMs [enepaaproro cexkperapsi Opranusanun O6besnHeH-
Hbix Hanwmii, uro peiicTBue Hactosier KoHBeHIIMM B OTHONIEHUN COOTBET-
CTBYIOIIEH TEPPUTOPUU MPEKPATUTCS Ie€pPe3 TOA CO AHS IMOAYIEHHS 3TOTrO
yBeAOMAeHUs [eHepaAbHBIM ceKpeTapeM.

3. Hacrosmas KoHBeHIus OyAeT IPUMEHATHCS B OTHOLIEHHM apOUTPaK-
HBIX peIleHWI, AeAd O MPH3HAHWUM U IPUBEACHUU B HCIIOAHEHMEe KOTOPBIX
OBIAYM HAYaTHI AO BCTYIIACHUS B CHAY ACHOHCALIH.

MoarotroButenbHblie MaTepuabl

ITodzomosumenvtvie mamepuasvt o crarbe XIII, mpunsroit B 1958 roay, copep-
XKATCSL B CAGAYIOIUX AOKYyMEHTAX:

HpOCKZﬂ’l KOHBEHYUU 0 NPUSHAHUU U npueeaeﬂuu 8 UCNOAHEHUE UHOCIPAHHDLX ap6u—
MpaXrcHovlx pemeuuﬁ U 3ame1arus npasurmesbcms u opaaHusauuﬁ:

o Aoxaap Komurera 1o HCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPaKHBIX pele-

Huit: E/2704.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[PaBUTEABCTB U OPTaHM3ALMI, KACAIOIHMECs IPOEKTa KOHBEHIJUH O [PH3HA-
HUM ¥ TIPUBEACHMH B UCTIOAHEHHe MHOCTPAHHBIX apOUTPAKHBIX pelleHwHit):
E/2822; E/2822/Add.1.
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Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

o IlompaBku K IPOEKTy KOHBEHILMH, [PEACTABACHHbIE IPABHTEAbCTBEHHDIMH
aeaeranmamu: E/CONFE.26/L.57.

o Texcr KoHBeHIMU O PU3HAHUY U [PUBEACHUH B UCIIOAHEHNE MHOCTPAHHBIX
apOUTPAXKHBIX pelleHN, IPUHATHIA, B Ka4eCTBe IIPEABAPUTEABHOIO, PeAdK-
nuonHbM komuTeToM: E/CONFE.26/L.61; E/CONF.26/8; E/CONF.26/8/
Rev.1.

Kpamxue omuemot:

« Summary Records of the Twentieth and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpat-
KHe OTYeThl O ABAALIATOM H ABAAIIATDH deTBepTOM 3acepanmsx Koudepernun
Opraumsanuun  O6bepnHeHHbIx Hanuii mo MeXAYHAPOAHOMY TOPrOBOMY
apbutpaxy): E/CONFE.26/SR.20; E/CONF.26/SR.24.

« Summary Record of the Fourth Meeting of the Committee on the Enforce-
ment of International Arbitral Awards (Kparxuit oTuer o yerBepTOM 3acepa-
Hun KomuTeTa 1o MCIOAHEHHIO MeXXAYHAPOAHBIX apPOUTPAKHBIX pelleHHuil):
E/AC.42/SRA4.

(Aoxymentsr umerorcs B MaTepHete no appecy: http:// www.uncitral.org)

(ITodzomosumervtivie mamepuarsl, TIpeljeAeHTHOe TPaBo u 6Gubanorpaduyeckue
CCBIAKH cM. Taroke B VIHTepHeTe 1o appecy: http://www.newyorkconvention1958.

org)

AHanus

1. AoroapuBaromjeecsi TOCyAAPCTBO MOXeT A€HOHCHpOBaTh KOHBEHINIO B COOT-
BeTCcTBHHU C ToaokeHHAME crarby XIII. Ha ceropHAm=mii AéHb HU OAHO AOTOBapH-
BaloIeecsl TOCYAAPCTBO He BBINIAO U3 KOHBeHIMU U He AEHOHCHPOBAAO ee.



Huxaxoe Aorosapusaromeecs [ocysapcTBo He BIIpaBe IIOAb30BAThCSA HACTO-
smert Konsenrmeit mpoTus Apyrux Aorosapusaromuxcs Iocyaapcrs nHaue
KaK B TeX IIPEAEAaX, B KOTOPBIX OHO O0sI3aHO IpUMeHSTh 9Ty KoHBeHIuIO.

Cratba XIV

MoarotroButenbHbIe MaTepuasbl

ITodzomosumervrote mamepuarvt o crarbe XIV, mpurstoit B 1958 roay, copepsxarcst

B CACAYIOIIHNX AOKYMEHTaX:

ITpoexm KomeeHyuu 0 NpuUsHAHUU U NpUBEOEHUU 6 UCNOAHEHUE UHOCMPAHHBIX ApOU-
MPANHBIX PeUienil U 3amedanus NPasumesbcmes U opeanu3ayuii:

Aoxaap Komurera 1o HCIOAHEHHIO MEXAYHAPOAHBIX apOUTPAKHBIX pelie-
Huit: E/2704.

Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3ameuanus
[PABUTEABCTB U OPTaHM3ALMI, KACAIOIKeECs IPOeKTa KOHBEHIJUH O [PHU3HA-
HUM ¥ TIPUBEACHHMH B HUCTIOAHEHHe MHOCTPAHHBIX apOUTPAsKHBIX pelleHwHit):
E/2822; E/2822/Add.1; E/2822/Add 4.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodromy mopzososy
apoumpacy:

ITompaBKu K IPOEKTy KOHBEHILMH, [IPEACTABACHHBIE IIPABUTEAbCTBEHHDIMH
aeaerarmamu: E/CONE.26/4; E/CONE.26/L.56; E/CONF.26/L.57.

Texcr KOHBeHHI/II/I O IIPHU3HAHWH M IPUBEACHHH B UCIIOAHEHNE MHOCTPAaHHbIX
apOUTPaXKHBIX PEIIeHHNl, IPUHATHIHA, B KAaYeCTBe MPEABAPHTEABHOTO, PEAAK-
nuonHbM komureroM: E/CONE.26/8; E/CONE.26/8/Rev.1.
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Kpamxue omuemuoL:

o Summary Records of the Twentieth, Twenty-first and Twenty-fourth
Meetings of the United Nations Conference on International Commercial
Arbitration (KpaTkue OT4eThI O ABAAIIATOM, ABAALIATb TIEPBOM U ABAAIIATh
verBepToM 3acepanmsix Koudepennuu Opranusanun O6peaunennsx Harmit
0 MeXAYHapoAHOMy TOprosoMy apburpaxy): E/CONF.26/SR.20;
E/CONE.26/SR.21; E/CONF.26/SR.24.

(Aoxyments! umerorcs B Mnteprere no appecy: http://www.uncitral.org)

(ITodzomosumervtivie mamepuarvl, TpeLieAeHTHOe MPaBo M 6Gubanorpaduyeckue
CCBIAKH CM. Takke B VHTepHeTe 1o appecy: http://www.newyorkconvention1958.

org)

AHanus

1. B coorBercrBum co crarbeii XIV porosapuBaiomjeecs rOCyAQpPCTBO MOXKeET
HOTPebOBaTh OT APYIOTO AOTOBAPHBAIOIIETOCS FOCYyAAPCTBa puMeHeHust KoHBeH-
IJMM TOABKO B TeX IIPEAEAdX, B KOTOPHIX OHO CaMO OO0s3aHO HPHMEHSThH ee.
Crarpst XIV npeacraBasier o607t obliee MOAOKEHHE O B3aNMHOCTH, KOTOPO€ IIPH-
MEHSIETCS K 005I3aTeAbCTBAM MEXAY AOTOBAPHBAOLIUMIICS TOCYAAPCTBAMHU COTAACHO
BceM moAoxeHusM KomBennuu. I10 oramdaer crarbio XIV Konsenmum or
crarsu I (3), copepkameil KOHKPETHOE IOAOKEHHE O B3AUMHOCTH, KOTOPOE MOXKET
OBITh HCIIOAB30BAHO YACTHBIME CTOPOHAMM B KOHTEKCTe IIPOLIEAYPHI IIPHBEACHNST
B HcroAHeHue 3%,

2. Kak oTpaxkeHO B nodzomosumervtvix mamepuarax, crarbs XIV mepBoHAYaAbHO
ObIAa pa3paboTaHa MMOYTH C TAKUMH Xe POPMYAHPOBKAMH, KaK M BTOPOH ITYHKT
[IOATOTOBAEHHOI TOrAa CTarhy X, KOTOpas KacaAach IpaB U 00sI3aHHOCTEN pepepa-
TUBHbIX MAM HEYHHTAPHBIX AOTOBAPUBAIONINXCS TOCYAAPCTB (ceftdac crarhs X1)'3.
B cymecrBoBaBIIeil TOTAQ PEAAKIIUH 3TO IIPEAAOKEHHOE ITIOAOXKEHHE O B3AUMHOCTHU
He HAIIAO eAMHOAYIIHON ITOAAEPXKKH, IIOCKOABKY HEKOTOPBIE AEATAIUH XOTeAU
YTOYHHUTB, 4TO OHO OYAET IPHMEHSTHCS TOABKO K peaepaTHBHBIM rocypapcrBam'*,
N rtoasko Ha Koudepennun Opranusanun O6bepnnenusix Hanmit  mo

1389 Albert Jan van den Berg, Consolidated Commentary Cases Reported in Volumes XXII (1997) - XXVII (2002),
XXVIII Y.B. CoMm. ARB. 699 (2003), para. 914. Cm. Tarxe Patricia Nacimiento, Article XIV, B: RECOGNITION
AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVEN-
TION 541, 544 (H. Kronke, P. Nacimiento et al. eds., 2010).

1390 [Todzomosumensnvie mamepuarv, Aoxaap KomureTa IO HCIIOAHEHHIO MeKAYHAPOAHBIX apOUTPaKHBIX
pewenuit, E/2704, E/AC.42/4/Rev.1, ctp. 20, u E/2704, E/AC.42/4/Rev.1, Ilpuaoxenue, crp. 6.

1391Cy., Hanpumep, samevanms IOrocaasunm mo cratbe X: nodzomosumedstvie mamepudars, Comments by
Governments on the draft Convention on the Recognition and Enforcement of Foreign Arbitral Awards, E/2822/
Add.6, Annex, pp. 2-3.



Cmamus XIV 377

MEKAYHApPOAHOMY TOPTOBOMY apOUTPaXKy, CO3BAHHO AASI PAa3PAOOTKY U IIPHHSTHS
Konsennuu, npeacrasureas HopBernu mpeaAOKHA IOIPABKY K 00IieMy ITOAOXKe-

11132, BoAbIIMH-

HHIO O B3AaUMHOCTH, KOTOPO€ AOAKHO 6bIAO CTATh OTAeAbHOﬁ CTaTbe
CTBO A€EA€raToB IPHHAAM OTY IIOIPaBKy B CaMbIll TIOCA€AHUN A€Hb paGOTbI

Kon¢epenrumn.

3. CropoHsl, BO3pakaioljyie IPOTUB IPUHYAUTEABHOIO MCIIOAHEHHUS apOUTpask-
HOTO COTAQUICHWS UAW [IPUBEACHHUS B UCIIOAHEHHE aPOUTPASKHOTO PELIEHNs], PEAKO
CChIAQIOTCS Ha cTarbio X1V M Ha copepikaineecst B Heil TpeGOBaHMe O B3aUMHOCTH.
Cyas mo mpuMmepaM 13 OOAACTH NIPELIEAHTHOIO IPaBa, UMEBLIMMCSI BO BpeMs
[OATOTOBKU HACTOAIero PyKOBOACTBA, B IIPUSHAHMHU MAM IIPUBEACHUH B HCIIOAHE-
HUe apOMTPAKHOIO peLIeHHs ellle HU pasdy He OBIAO OTKA3aHO HAa OCHOBAHHU
cratpu XIV'3%3,

4.  OaHHM U3 IPUMePOB 6Ge3yCIIENIHOM MOMBITKA HCIIOAB30BATh COAEpPIKAILIeecs! B
cratbe XIV Tpe6oBaHue 0 B3aUMHOCTHU CAYXXHT Aeao Fertilizer Corporation of India
v. IDI Management Inc., pelneHue 1o KOTOpoMy BbIHeC okpyxHoii cys CoepuHen-
upix [TItaros no IOxHoMy oxpyry Orafto. ApbuTpaskHOe peliieHie GBIAO BEIHECEHO
B VIHAMH IIPOTHB aMepHKAHCKOH KOPIIOPAIIMH, KOTOPasl yTBEPXKAAAA B CYAE, UTO 9TO
pellleHHe He AOAKHO ITPUBOAUTDHCA B HcroaHeHHe B CoepnHeHHbix 1lITarax, Ha TOM
ocHOBaHMY, 4TO VHAMS He oOecredraa OBl BRITOAHEHNE apOUTPAKHOIO pelleHus,
ecAn 6b1 OHO 6b1A0 BhiHeceHO B CoepnHenHbIX I1ITaTax B ee MOAB3Y, M UTO, CAEAO-
BaTeAbHO, "B3auMHOCTb Mexxay Mupneit u Coepnnernbivu IlItaTamu, Kak aToO mmpea-
ycmotpeno Kousennueii [crarpsa XIV], orcyrersoBasa”**. Ocnapusasmas croposa
AaAee yTBepxKAaAa, 4TO cTarbsi XIV TpebyeT OT CyAOB OIPEACANTD, B KAKUX IIpeAe-
Aax Mupns npumensier KOHBEHIIUIO U TOAXOAUT AM MIHAVS TOYHO Tak e U K apOu-
TPa>KHBIM PpeIleHHsIM, BbIHECEHHBIM B MHAMM B IOAB3y MHAHMICKHX cTOpOH. Cyp
OTKAOHHUA 9TOT apPTyMEHT U PACIOPSIAHACS IIPUBECTH B HCIIOAHEHHE apOUTpaKHOe
pellleHne, IPUAS K BBIBOAY, YTO B AAHHOM cAydae Tpebosanue KoHsennuu o B3sa-
HUMHOCTHU 6BIAO yAOBAeTBOpeHo. OH 0TMeTHA, uTO cTarbsi XIV Aaer "rocypapcrBam

1392[T00z20mosumenrsvtivie mamepuaa,, Consideration of the draft Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (Item 4 of the Agenda), Norway: proposed amendment to the draft
Convention, E.CONFE.26/L.28; nodzomosumenvrvie mamepuasvt, United Nations Conference on International
Commercial Arbitration, Summary Records of the Twenty-Fourth Summary Meeting, E/CONFE.26/SR.24,
pp. 6-7.

1393Cwm., manpumep, Union of India, and others v. Lief Hoegh & Co. and others, High Court of Gujarat, India,
4 May 1982, AIR 1983 Guj 34; Audi NSU Auto Union A.G. v. Overseas Motors, Inc., District Court, Eastern District
of Michigan, Southern Division, United States of America, 9 August 1976, Il Y.B. Com. ARB. 252 (1977); M.A.
Industries Inc. v. Maritime Battery Ltd., New Brunswick Court of Queen’s Bench, Canada, 19 August 1991, XVIII
Y.B. Com. ArB. 354 (1993); Odin Shipping Co. (Pte) Ltd. v. Aguas Industriales de Tarragona, Supreme Court,
Spain, 4 October 1983, XI Y.B. Com. ARB. 528 (1986). Cm. Takke B OTHOINEHHM NPU3HAHUS M NPHBEACHUS B
UCIIoAHeHne apburpaxkHoro coraamenusi: McDermott International v. Lloyds Underwriters of London, Court of
Appeals, Fifth Circuit, United States of America, 14 February 1992, 91-841, XVIII Y.B. Com. ARB. 472 (1993);
Ken Acosta (United States), et al. v. Master Maintenance and Construction Inc, et al., Court of Appeals, Fifth Circuit,
United States of America, 8 June 2006, 05-30126.

1394 Fertilizer Corporation of India v. IDI Management Inc., District Court, Southern District of Ohio, Western
Division, United States of America, 9 June 1981, C-1-79-570.
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IIPaBO Ha 3alIUTY, MO3BOASS BOCIIOAb30BaThCS OTOBOPKAMH APYTOrO FOCYAAPCTBA B
OTHOIIEHUH TEPPUTOPHAABHBIX, PeAePAABHBIX HAM APYTHX moAoxkeHuit". Cya A06a-
BHA, YTO B AIOOOM CAydYde, KAK OH yOEAMACS, MHAHMICKIE CYAbl He BOBACUEHbBI B
"XUTPOYMHYIO IOAMTHKY HOApbIBa KOHBEHIMH M He OTKA3BIBAAU HEMHAMICKUM
CTOPOHAM B HCIIOAHEHHH HX CIPABEAAUBBIX APOUTPKHBIX PelIeHHU".

S. B apyrom peae AneaasuorHbI cyp Coeannenssix IItaTos mo maTomy oxpyry
MOAYEPKHYA BAKHOCTb COOAIOAGHMS 3aKpelAeHHOro B crarbe XIV o6s3aTeabcTBa
HPOSIBASTH B3AUMHOCTb. CyA CAGAAA AOTHYECKHUII BBIBOA, YTO MPaBa aMEPUKAHCKHX
rpakaaH coraacHo KOHBEHI[MH B ADYTHX CTPAHAX 3aBUCST OT TOTO, B KAKOJ CTeIeHN
Coepunennsie Ilratsr  "Bbmmoamsior KoHBeHumio Ha cBoell COOGCTBEHHOIM
Teppuropun” %,

6. Beaymue KOMMEHTaTOPbI IIOATBEPAUAH, YTO cTarhsi XIV He II03BOASIET AOTOBa-
PHBAIOL[EMYCSl TOCYAAPCTBY, KOTOPOE He CAEAAAO HHUKAKOM OTOBOPKH, OTKAa3bIBATH
B IIPUBEACHUM B HCIIOAHEHHE apOHTPaKHOTO pelleHHs], BBIHECEHHOTO B APYTOM
AOTOBapHBAIOIEMCSI TOCYAAPCTBE, KOTOPOe CAeAdAo orosopku. Hamporus, rocy-
AQPCTBY, KOTOPOe CA€AQAO OTOBOPKY B cooTBeTcTBuH co cratbeil I (3), Heabss
6yaeT mcroab3oBaTh KOHBEHIMIO IIPOTHB APYTOTO AOTOBAapHBAIOIIETOCS TOCYAAP-

CcTBa, KOoTOpOe parnduuuposaro KonseHnuo 6e3 Kakux-An60 oroopok'*.

1395Beiser v. Weyler, Court of Appeals, Fifth Circuit, United States of America, 19 March 2002, 01-20152.

13%6Cm. Angela Kolbl, Commentary on Article XIV, B: NEw YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS OF 10 JUNE 1958—COMMENTARY 529, 531 (R. Wolff ed.,
2012); Patricia Nacimiento, Article XIV, B: RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS:
A GroBaL COMMENTARY ON THE NEW YORK CONVENTION 541, 544 (H. Kronke, P. Nacimiento et al. eds.,
2010).



Ctatba XV

TenepaabHsiit cexperapp Opranusanun O6bepnHenHbix Haruit yBepoMasier
rOCyAQpCTBa, yHnoMsiHyThle B cTaTbe VIII, o HmbkecaeayromeMm:

4) O NOATIMCAHMM M paTUHKALMAX coraacHo crarbe VIII;
b) o mpucoeaMHeHUSX COrAacHO crarbe IX;
¢) 0 3ajABACHHIX U YBeAOMAEHMAX, BbITeKaromux u3 crateit I, X u XI;

d) o aHe BCTYIIAGHUS HacTosimed KOHBEHIIMM B CHAY COTAACHO
crarpe XII;

e ) 0 AGHOHCAIMAX U YBEAOMAEHHUsIX coraacHo crarbe XIII

NMoarotroButenbHblie MaTepuabl

Iodzomosumenvtivie mamepuaiw 1o craTbe XV, IpUHATON B 1958 roay, copepsrarcs
B CAGAYIOIIMX AOKYMEHTAX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npuseaeuuu 8 UCNOAHEHUE UHOCIPAHHbLX ap6u—
MpaiHvlx pemeHuﬁ U 3ame1anuss npasumnesvcms u OPZQHMSLIHML?:

o Aoxaap Komurera 1m0 HMCIIOAHEHHIO MEXAYHAPOAHBIX apOUTPAXKHBIX pelie-
Huit: E/2704.

« Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[PABUTEABCTB U OPraHM3ALMI, KACAIOIKECs IPOEKTa KOHBEHIJM O [PU3HA-
HUM ¥ TIPUBEACHMH B UCTIOAHEHHe MHOCTPAHHBIX apOUTPAKHBIX pelleHwuit):
E/2822; E/2822/Add.1.
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Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodrnosmy mopzososy
apoumpasy:

o IlompaBku K IPOEKTy KOHBEHILMH, [PEACTABACHHbIE IPABHTEAbCTBEHHDIMH
aeaeranmamu: E/CONFE.26/L.57.

o Texcr KoHBeHIMU O PU3HAHUY U [PUBEACHUH B UCIIOAHEHNE MHOCTPAHHBIX
apOUTPaKHDIX PELIeHW!, IPUHATHIA, B Ka4eCTBe IIPEABAPUTEABHOIO, PEAAK-
nuonHbM komureroM: E/CONE.26/8; E/CONE.26/8/Rev.1.

Kpamkue omuemo:

« Summary Records of the Twenty-first and Twenty-fourth Meetings of the
United Nations Conference on International Commercial Arbitration (Kpar-
KHe OTYETBI O ABAALIATh IIEPBOM U ABAALIATH YeTBepTOM 3acepanusx Konde-
pernmn  Opranmsanuu  O6bepAuHenHbix Hanuii 1mo  MeXAyHapOAHOMY
Toprosomy ap6urpaxy): E/CONF.26/SR.21; E/CONF.26/SR.24.

(Aoxyments! umerorcs B MuTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarvl, TpeLieACHTHOE NPaBo U OubAnOrpaduueckue
CChIAKHM cM. Taroke B MHTepHeTe 110 appecy: http://www.newyorkconvention1958.

org)

AHanus

Cratbs XV COAepXHT TIepeueHb YBEAOMAEHHH, KOTOpbIe AOAXKEH HAIPaBASTH
Tenepaasmbit cekperapb Opranusanun O0besnnennsix Harnumit xak aemosurapuit
KonBeHu. JTa CTaTbs COTAACYeTCS C ACHCTBHSAMM, KOTOpPBIE AOAXKHBI IIpeA-
IPUHUMATBCS ACTIO3HTAPUAMH B PaMKaX MEXAYHAPOAHBIX AOTOBOPOB.



1.
U QpPaHITy3CKUH TEKCTHI KOTOPOU SIBASIOTCS. PAaBHO ay TEHTHYHBIMH, XPAHUTCS
B apxuBe Opranusanun O6beanHenssx Harpmit.

2.
BOXXAQET 3aBepeHHble KOIUH HacTosmell KoHBeHIMN rocyaapcTBaM, yIoms-
HyTbIM B cTaTbe VIIL

Cratba XVI

Hacrosmas KoHBeHIMs, aHTAMNCKIN, MCIAHCKIM, KATAHCKUH, PYCCKUI

Tenepaasmbiit cekperaps Opranusanun O6bpeanHernbix Haruit npemnpo-

MoarotroButenbHblie MaTepuasbl

ITodzomosumenrvtovie mamepuarvt no crarbe XVI, npunsroit B 1958 roay, coaep-
XKATCSL B CAGAYIOIIUX AOKYyMEHTAX:

Hpoe;cm KOHBEHYUU 0 NPUSHAHUU U npueeaeﬂuu 8 UCNoAHeHUe UHOCIPAHHDLX ap6u—
MpPaxrcHovlx pemeﬂuﬁ U 3amevarust npasurmesbcms u opaaHusauuﬁ:

Aoxaap Komurera 1o HCIOAHEHHIO MEXAYHAPOAHBIX apOUTPAKHBIX pele-
Huit: E/2704.

Comments by Governments and Organizations on the Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (3amevanus
[PaBUTEABCTB U OPraHM3ALMI, KACAIOIHMeECs IPOEKTa KOHBEHIJUM O [PHU3HA-
HUM ¥ TIPUBEACHMH B UCTIOAHEHHEe MHOCTPAHHBIX apOUTPAsKHBIX pelleHwuit):
E/2822; E/2822/Add.1.

Kongepenyus Opeanusayuu Obvedunennvix Hayuii no mexcdynapodromy mopzosomy
apbumpasy:

ITonpaBKy K MPOEKTy KOHBEHLWH, IIPEACTaBACHHbIE IPABUTEAbCTBEHHBIMU
aeaeranmsvu: E/CONFE.26/L1.57.

Texcr KoHBeHIUM O IPU3HAHUU U [IPUBEACHUN B UCIIOAHEHHE HHOCTPAHHbIX
ApOUTPAKHBIX PeLIeHUH, IPUHSTHIN, B KauyeCTBe [IPEABAPUTEABHOIO, PEAAK-
nuonnsiM komureToM: E/CONFE.26/L.61; E/CONF.26/8; E/CONF.26/8/
Rev.1.
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Kpamxue omuemuoL:

Summary Record of the Twenty-first Meeting of the United Nations
Conference on International Commercial Arbitration (Kparxuit orger o
ABapnaTh mepBoM 3acepanuu Koudepenrmu Opranusanuu O6besnHEHHBIX

Hanuit o MexayHapopHOMy ToprosoMmy apbutpaxy): E/CONF.26/SR.21.

(Aoxymentsr umerorcs B MaTeprete no appecy: http://www.uncitral.org)

(ITodzomosumenvtivie mamepuarsl, TIpeljeAeHTHOe TPaBo u 6Gubanorpaduyeckue
CCBIAKH CM. Takoke B VIHTepHere 1o appecy: http://www.newyorkconvention1958.

org)

AHanus

1. Crarpsa XVI npepycMaTpuBaeT, 4TO aHTAMMCKHM, HCTIAHCKUH, KUTANCKUH, pyc-
ckuit 1 GpaHITy3cKuil — odpurasbable si3bike Opranusaruu O6bpeanHensbix Harmit
Ha MOMEHT ITIOATOTOBKM KOHBEHITHH — SIBASIFOTCSI Ay TEHTUIHBIMU s3bIKaMi KoHBeH-
ITHM M AOASKHBI CUMTATHCS 3aCAY>KUBAIOIIMMU OAMHAKOBOTO AoBepus. B Konsenrm
HET IOAOXKEHHUH O TOM, KaK ITOCTYTATh B CAy4ae PACXOXXACHHUH B TEKCTaX Ha Pa3AWd-
HBIX SA3bIKaX.

2. Xots HEKOTOPBhIE KOMMEHTATOPHI HAIIAW ITOTE€HIJMAADBHBIE PABAHUYNS MEXAY
AYyTEHTHYHbIMM TEKCTaMH KOHBEHHI/II/I Ha PasAMYIHBIX HSbIKaX1397, HU B OAHOM
M3 H3BECTHBIX CAyYa€B BOIIPOC O PACXOXAEHHAX B SA3PIKOBBIX BEpPCHAX HE

06CyKAQACS.

3. B cAyyae BOSHHKHOBEHHS HESICHOCTH B CBSI3U C OAHHM H3 2y TEHTHYHbIX TEKCTOB
KoHBeHIIMM Ha pasAMYHBIX SI3BIKAX CYAbI MOTYT IPHUMEHATD IIPaBUAA TOAKOBAHIS,
IIPeAyCMOTpeHHble B BeHCKOI KOHBEHIIMM O IIpaBe MeXAYHAPOAHBIX AOTOBOPOB
1969 ropa. B coorBercrBun co crarbsimu 31 u 32 BeHcKoit KOHBEHIH "AOrOBOP
AOAKEH TOAKOBAaThCSI AOOPOCOBECTHO B COOTBETCTBUHM C OOBIYHBIM 3HAYEHUEM,
KOTOpOE CAeAyeT IPHAABATh TEPMUHAM AOTOBOpA B X KOHTEKCTe, a TAKKe B CBeTe
06BeKTa U IIeAr AOTOBOPA” M "BO3MOXKHO OOpalieHne K AOIIOAHUTEABHBIM CPEACTBAM
TOAKOBAaHUS, B TOM YHCA€ K IOATOTOBUTEABHBIM MATE€PHAAAM HAH K OOCTOSITEAD-
CTBaM 3aKAIOYEHHUS AOTOBOPA, YTOODI IIOATBEPAUTD 3HAUeHNUe, BRITEKAOIee U3 IPH-
MeHeHus cratbu 31"

4. B aeae Kahn Lucas Lancaster Inc. v. Lark International Ltd. AneaasiimoHHBIN
cya Coepannennbix I1ITaToB 0 BTOPOMY OKPYI'y OmMpaAcs Ha Tekcrbl KoHBeHImuu
Ha PasAMYHBIX SI3BIKAX, IIEPEYMCAEHHBIX B cTaTbe XVI, ¢ TeM 4TOGbI 06AerYuTH

1397Cm., Hanpumep, Dorothee Schramm, Elliott Geisinger et al., Article XVI, B: RECOGNITION AND ENFORCE-
MENT OF FOREIGN ARBITRAL AWARDS: A GLOBAL COMMENTARY ON THE NEW YORK CONVENTION 555, 556
(H. Kronke, P. Nacimiento et al. eds., 2010).
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ToAKOBaHHe cMbicAa cTatbu 11 (2). [ToMHMO MpOBeAeHNs AHAAM3A TeKCTA HA AaHTAUIA-
CKOM sI3bIKe CyA paccmoTpen cTaThio 11 (2) Ha KasKAOM M3 4eTHIPeX APYTHX S3BIKOB,
CYUTAIONMXCS AYTeHTHYHBIMH (T. €. Ha MCTIAHCKOM, KHTAHCKOM, PyCCKOM M (paH-
ysckom)'*%. Cy nmpuimea K BbIBOAY, 9TO KaK aHTAMICKMI1 BADHAHT, TaK U QppaHIy3-
CKHF, UCTIAHCKMI M KUTAHCKHUiT TeKCThI cTaThi 11 (2) MOKa3bIBAIOT, 4TO HE3aBUCHMO
OT TOTO, HAXOAUTCSL AU COTAAIIEHME O IlepeAade CIIOpa B apOUTPaX B apOUTPaKHOM
OTrOBOPKE B AOTOBOPE MAM K€ SIBASIETCSI CAMOCTOSTEABHBIM ApOUTPAXKHBIM COTAALIE-
HHEM, OHO AOAXKHO ObITb IIOATIMCAHO CTOPOHAMH MAHM COAEPKAThCs B OOMeHe IHCh-
Mamu. Cya 3asBHA, UTO OH «He XOTeA OB, YTOOBI PYCCKHIl TEKCT, KOTOPBIH, KaK
IPEACTABASIETCS], PACXOAUTCSI C APYTUMH TeKCTaMH, BBIHY)KAQA OBl CA€AQTh MHOM
BBIBOA. JTO OCOOEHHO BepHO B CBeTe 3asiBAeHHBIX IjeAeil KoHBeHIMM, 0AHA U3 KOTO-
PbIX 3aKAIOYAETCS B TOM, YTOOB! "yHIUPUIUPOBATH CTAHAAPTDI, C IOMOLIBI0 KOTOPBIX
B mopnucaBmux KoHBeHnuio crpaHax obecreunBaercs: COOAIOACHUE COTAALICHUIT O
HepeAaye CIOPOB B apOUTPaXk U IPUBEACHUE B UCIIOAHEHHE apOUTPAKHBIX pellle-
uuit'>. Toakosanne cyaoM crarbu 1l (2) mOATBepXAaAOCH XOAOM paboTHI Hap
[IPOEKTOM U MCTOPUEN IPUHATUS 9TOTO IIOAOKEHUSL.

1398Kahn Lucas Lancaster Inc. v. Lark International Ltd., Court of Appeals, Second Circuit, United States of
America, 29 July 1999, 97-9436, XXIV Y.B. Com. ArB. 900 (1999). ITo aAarHOMY Bompocy cu. raasy PykoBoacTsa,
nocBsmeHHyo crarpe I
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