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MHNPEJUCJIOBUE

h Maiiuues I11.10.

II ~ IIpexacematens MexmyHnapoaHoro Tpereiickoro cyaa
s TIpU TT1T1 KbIpreizckoii PecriyOmuku

YBakaemble unTaTEH!

S pan npuUBETCTBOBATH BAC HA CTPAHULAX BTOPOr'O BBIITYCKA, CTaB-
LIETO YK€ eXEeroJHbIM COOPHHKA CTaTeH, MOCBALIEHHOI'O TEOpETHYe-
CKUM U MPAaKTUYECKUM acleKTaM MPaBOBOTO PETYJINPOBAHUS TPETEH-
ckoro pa3bupatenscTBa B Keipreizckoit PecrryOmmke u 3a pyoesxom. B
3TOT Pa3 OH BKIIIOYaeT B ceOs1 cTaThu He TonbKo apoutpos MTC TIIII,
HO ¥ IyOJIMKalIKU BEAYIINX HHOCTPAHHBIX CIIELMAIICTOB B chepe ap-
OuTpaka M MEeIUAINH, TIPEACTaBICHHBIE Ha aHTIIMICKOM SI3BIKE.

Vxondmui rox eme pa3 noATBEPAUI, HACKOJIBKO BaXXHYIO POJb B
MOCTPOCHUHU TPXIAHCKOTO OOINECTBa M Pa3BUTHHM HAallMOHAIBHOU
9KOHOMHUKH UTPArOT apOnTpaxk ¥ MHBIE aJbTePHATHBHBIE METOIBI Pa3-
permenus 3xoHoMudeckux crnopos (APC).

HezaBucumoe n OecnpucTpacTHOE paspelieHHe CIOPOB TpeTei-
CKUMHM CyAaMH SBJSIETCS OJHUM M3 YCJIOBHH 00ecreueHHs HHBECTH-
LIMOHHO TpuBieKaTensHOCTH KbIpreizckoit PecriyOnmkn u moBsImie-
HUS MPEANPUHUMATEIBCKON AKTUBHOCTU. Mexay TEM, COBPEMEHHBIN
3Tall COLMAIbHO-?KOHOMUYECKUX MPe00pa3oBaHUN JUKTYyeT He00X0-
JUMOCTb MEPEX0Jia TPETEUCKUX CYJOB Ha KaUeCTBEHHO HOBBII ypo-
BEHb JICATEIBbHOCTH U PEAIN3ALMY HOBBIX 3a/1a4.

Y4uuThIBas 3TH MOTPEOHOCTH, a TAKXKE B LEISX MOBBILICHUS Kade-
CTBa 3aIIUTHI IPaB U 3aKOHHBIX HHTEPECOB MpEACTaBUTEICH Onu3Heca,
rpaKJaH M opraHmsauuil MexayHaponHslii TpeTelckuil cyn npu
ToproBo-npombinienHol manare Keipreizckoit PecryOnuku BKiTrO-
YWJI B NIEPEYEHB MPENOCTABIAEMBIX YCIYT - yCIyru Meauanuy. 1Iun-
POKOE IPUMEHEHHE MIPAKTUKY MEANALMK HapsAdy ¢ apOUTpakeM NpH
pa3peuieHud CHOpPOB II03BOJIUT B CYLIECTBEHHOM YacTH pEUIUTh
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BOIPOC 3arpy’KEHHOCTH TOCYIaPCTBEHHBIX CYJIOB U POCTa CYJICOHBIX
pacxooB.

Oco0eHHO ymOoOHBI 3TH METOABI MPH PEUICHHH SKOHOMHUYECKHX
CIIOPOB, T.K. IPEJOCTABJISIOT BO3MOXKHOCTh IMPUBJICKATH K CyJcOHOMY
pa30MpaTeNbCTBY KBaTHM(UIIMPOBAHHBIX SKCIIEPTOB, YTO HE BCETIa
JOCTYTTHO B KIIACCHYECKOM CYAOMPOU3BOICTBE. AJTBTEPHATUBHEIE Me-
TOJBI PEIICHUS CTIOPOB, TAKUE KaK apOUTPaK U MEIUAITUS OKa3aJIUCh
HACTOJIbKO 3(P(EKTUBHBIMU HA MPAKTUKE, UTO TOCYJAPCTBEHHBIC Op-
TaHbl BO MHOTHX Pa3BUTHIX CTPaHaX MHUPa OPHUIIHAIHHO PEKOMEHIYIOT
WX UCTIOJB30BaHUE.

JpyruM 3HaKOBBIM COOBITUEM B JCSTEIBHOCTH HAIIETO HHCTUTYTA
B yXOJAIIEM IOy CTallo mpoBeaeHne MexayHapoaasm TpeTerickum
cynom mipu TIIIT Keipreizckoit PecyOnmukn MesxkxmyHapoHOM KOoHDe-
penimu, nocesieHHoi 60-netuto Koneenumu Opranuzanuu OO0b-
eMHEeHHBIX Haruii o mpu3HaHUM ¥ NPUBEICHUH B UCTIOJTHEHUE WHO-
CTpaHHBIX apOuUTpaKHbIX peurennii (1958 r.) Ha Temy «Hpio-Hopk-
ckast KoHBeHIMsI 11 €€ B3anMOIEHCTBUS C BHYTPEHHUM 3aKOHOIATETh-
cTBOM cTpaH LleHTpanpHOl A3umny, 11e51b KOTOPO# 3aKiIiodaiach B UC-
CJIEZIOBAaHWU B3aMMOJICHUCTBUS HLm—ﬁopKCKoﬁ KonBenuuu ¢ BHYT-
PEHHUM TIPOIECCYATLHBIM 3aKOHOIATEIHCTBOM cTpaH LleHTpasbHO-
A3MaTCKOT0 PErruoHa, a TakKe 0OOMEH OIBITOM C IKCIIEPTaMHu B 00Jia-
CTHU aJIbTEPHATUBHOIO Pa3pEIICHUs CIOPOB U3 PA3IUYHBIX MPABOBBIX
FOPUCIUKIINN.

Bce BbI 3HaeTE, UTO HB}o-ropKCKaﬂ KOHBEHIIMS SABJISIETCA BayKHEH-
UM MEXaHHU3MOM COJCUCTBUSI POCTY MHBECTULIMHA B MEXIyHApOI-
HYIO TOPTOBJIIO U HE3aMEHUMBIM WHCTPYMEHTOM 3(h(peKTHBHOTO ype-
TYJUPOBAHS MEXTYHAPOIHBIX KOMMEPUECKHUX CIIOPOB M CAMOE TJIaB-
Hoe KonBeHIus Obuia paspaboTaHa HE IS TOrO, YTOOBI BHITSCHHUTH
rOCy/IapCTBEHHBIC CYJIbl WJIH OTOOpaTh KOMMEPUYECKHUE Jieia Y HAIUO-
HaJBHBIX CyNIOB, OHa OblTa pa3paboTaHa, YTOOBI MPEJOCTABUTH BO3-
MOXHOCTH, KOTOPBIE JIO 3TOTO OTCYTCTBOBAJIM BO BCEM MUPE.

Mpe1 ¢ Moumu koiieramu u3 LleHTpanbHOi A3uu €IMHBI BO MHE-
HUWU, 9TO TOAICPKKA PA3BUTHUS U COBEPIICHCTBOBAHUS aJIbTCPHATHB-
HBIX CITOCOOOB pa3pelIeHus CopoB, K KOTOPBIM OTHOCSATCS MEAHAIINS
U apOUTpak, Ha PETHOHATHHOM YPOBHE JIOJIKHA CTaTh OJHUM M3 BEK-
TOPOB TOCYJIaPCTBEHHOW IMOJIUTUKU BCEX TOCYJAPCTB HAIIETO PErH-
oHa. Hamo moHOCHTH OM3HECY, MEXKIYHAPOIHOMY COOOIIECTBY, UTO



HaIle apOUTPaKHOE 3aKOHOMATENBCTBO CEHYac SBISICTCS OJHUM W3
HoBewmux. K mpumepy, Kbipreiscran B 3TOM acriekTe CTOWT Ha
YPOBHE ¢ MHPOBBIMH MPO-apOUTPAKHBIMHU FOpUCAUKIMIMH. U cero-
JTHS TOJIbKO OT COBMECTHBIX JCHCTBHI apOUTPaKHOTO COOOIIECTBA,
CYIIEHiCKOTO KOpITyCa U OpraHOB TOCYJapCTBEHHOW BIIACTH 3aBHCHT
HaCKOJBKO 3((HEKTHBHO MBI BOILUTOTHM 3TO B )KH3Hb.

Yenemen 6501 2018 o mmst MexayHapoaaoro Tpereiickoro cyna
1 B IPaKTHKeE pa3pelIeHns cropoB, Tak, B mpomioM rogy B MTC TIIIT
noctynuio 101 uckoBoe 3aaBnenue. Becero, Haunnas ¢ 2004 rona, 3a-
peructpupoBano 1000 mCKOBBIX 3asBIeHMA Ha cymMmy okoso 100
MUJITHOHOB J0JIJIAPOB, U3 KOTOPBIX Oosee 50 CopoB ¢ y4yacTHEM HHO-
CTpaHHBIX KOMITAaHUH.

HecomueHHO, Ha HamieM MyTH BO3HHUKAIOT U OYAyT TMOSBIATHCS
OIIpeIeNICHHBIE CII0KHOCTH, HO MBI YOCKICHBI, UTO, HECMOTPS Ha 9TO
MIpUMEHEHUE apOuTpaxa U MeIUaluy OKa3bIBAET CaMOe MO3UTHBHOE
BITUSTHHE Ha yCIIENTHOE PAa3BUTHE MPEANIPHHIMATEBCTBA B YACTHOCTH
1 SKOHOMUKH TFOCYIapCTBa B IIETIOM.

[Mone3ysichk ciaydyaeM, BhIpaxkaro riiy0okyro OnaromapHocTth [Ipo-
rpamMme EBponeiickoro corosa «BepxoBeHCTBO npaBa B KbIprbl3ckon
PecniyOsmke — 2-s (paza» 3a HEOLIGHUMYO TIOMOIIb U COJACHCTBUE B
MyOIMKaIMK YK€ BTOPOTO BBITYCKa HACTOAIIET0 COOpHHKA.



CIIACOK UCIMOJIb30BAHHBIX COKPAIIEHA

I'K KP
I'lIK KP

3aKoH o TpeTeii-
CKHUX CyJaax

3akoH 0 3aJiore
MTC TIIII

HBKP

Helo-Hopkckas
KOHBEHLHA

Peranament MTC
TIII

Tumnosoi 3axKoH
IOHCUTPAJI

YcekopeHHbIi
peraament MTC
THIT

I'paxxganckuit kogexe Keiprerzckoit PecryOnuku

I'paxnanckuil nmpoueccyanbHblii Koneke KbIprsiz-
ckoit PecrryOmuku

3akon Keipreckoir Pecrybmmku «O TpeTeiickux
cynax B Keipreisckoit PecniyGmuke» ot 30 uions
2002 roga Ne 135

3axon Keipreizckoit Pecryonukn «O 3amore» ot 12
mapta 2005 rona Ne 49

Mexnynapoausiii Tpereiickuil cyn npu Toproso-
MpoMBIIUIeHHOM nanare Keiprezckoit Pecrybnuku

Hanmonanbueiii 6ank Keipreisckoit PecrryOnukn

Konsenmus OOH «O npusHaHuM U MpUBEJICHUH B
UCTIOJIHEHHE WHOCTPAHHBIX apOUTPaXXHBIX pele-
Hui» ot 10 urons 1958 roga

Pernament MexnyHaponHoro Tpereiickoro cyna
npu ToproBo-npomeinuieHHOW nanare KbIprei3-
ckoii PecryOnmkm yTBepaeHHBIH Perrennem
Ha6mrogarensnoro Coseta Mexmynapoanoro Tpe-
TEUCKOro cyna npu Toproso-npoOMBINUIEHHOHN Ia-
nate Keiprezckoii Pecniyomuku ot 8 gpespains 2007
roja

Tunosoro 3axkona FOHCUTPAJI o mexayHapon-
HOM TOPTOBOM apOHUTpaXke

VYckopeHHbll pernameHT MexyHapogHoro Tpe-
TEHCKOro cyaa npu ToproBo-npoMbIIUIEHHOH Na-
nare KsIpresckoit PecryOnmukn yTBepKIeHHBIN
Pemennem HaGmonarensnoro Cosera MexmyHa-
poaHoro Tperelickoro cyaa mpu Topropo-mpo-
MBILICHHOM Nanate Keipreizckoii PecryOnnku ot
3 okTs0ps 2007 rona



Aitoapoexosa 4.A.

BJUSHUE HBIO-MOPKCKOM KOHBEHIIUM O TPU3HAHUAN
N NMPUBEJEHUHN B UCIOJIHEHUE HHOCTPAHHBIX APBUTPAKHBIX
PEIIEHWI HA CTAHOBJIEHWE HHCTUTYTA KOMMEPYECKOT'O
APBUTPAJKA B KbIPI'bI3CKOM PECITYBJIUKE

CeromaHsi, KOT/Ia HaIlla CTpPaHa MPOIIa CBOH HEOONBIIOH, HO yXKe
coep KaTeNbHBI TyTh K BHEAPEHUIO apOUTPaKHBIX HHCTHUTYTOB,
BCIIOMHHAETCS TO BPEMsl, KOT[a MbI TOJIBKO 00CYX/1aJIi, KAKOMY OBITh
apoutpaxy B Kbeipreizcrane.

N3yuas omBIT pa3BUTBIX CTPaH, TIe apOUTPaK 3aHSII CBOE TOCTOM-
HO€ MECTO CPEeId MHCTUTYTOB, 3PEKTUBHO pa3pelIalonInX CIIOPhI U
KOH()JIMKTBI, Mbl, KOHEUYHO JX€, BHUMATEIHHO U3yYalH IOJOKECHUS
Heto-Mopkekoit Kousermuu 1958 roga «O IpH3HAHIE U IPHBEICHAH
B HCIIOJTHCHHE HMHOCTPAHHBIX apOUTPAKHBIX PEIICHUN.

KbipreizcTan npucoeausmics kK Helo-Mopkckoit koHBeHIME 6e3
KaKux-10o oroBopok B Mae 1995 roga. OHa BCTymWia B CHITYy AJIS
Hameit crpansl 18 mapra 1997 roma. C 3TOTO BpEeMEHH 3TOT MEXIY-
HapOJHEIN AoroBop B cooTBeTcTBUU ¢ KoHcturyrmei KvIpreizckoii
Pecny0ivku ctan HEOTHEMIIEMOH YaCThIO MMPABOBOM CHCTEMBI HAIICH
CTpPaHBI.

Kak u3BecTHO, apOUTpask MMEET MPHUPOJY HErocylapCTBEHHOTO
JIOTOBOPHOTO HMHCTUTYTa, MPHU3BAaHHOTO peIiaTh B OOJBIIMHCTBE
CBOEM 3KOHOMHYECKHE CIIOPHI B TPAXKJAHCKOW MpaBOBOH chepe, yalie
BCETO CYOBEKTaMH, 3aHUMAIOIIMMHUCS TPEIIPHHUMATEIHECKON JIes-
TEJIHHOCTHIO. B 3TO CBS3M, HANMMYKE YETKUX W MOHITHBIX MIPaBUI JJIs
JIESATEILHOCTH apOUTpaked B MPAaBOBOM PETrYJIMPOBAHHUU TPEIATIPUHH-
MaTeIhCKOM JACSITSIIEHOCTH CTPAHbI, KaK aIlbTEPHATHBHI IS TOCYIap-
CTBEHHBIX CYJIOB, CIIOCOOCTBYET HMHTEpPECY OTCUECTBEHHBIX M HHO-
CTPaHHBIX UHBECTOPOB BECTH CBOIO JICJIOBYIO aKTUBHOCTh U 3TUM BJIH-
SITh Ha Pa3BUTHE €€ SKOHOMUYECKUX OTHOILIECHUU. Benenue npenmnpu-
HHUMATEIbCKON NEATEIbHOCTH, B YCIOBUSAX Pa3BUBAOIIUXCS CIOCO-
0OB ¥ METOJIOB BEJICHUS OM3HECA, KOTOPHIH BCe OOJIBIIIE MIMEET TPaHC-
TPaHUYHBIA XapakTep, 0COOEHHO BaXKHBIM JUISI WHBECTOPOB CTaHO-
BUTCSI HAJIMYUE MPABOBOTO MEXaHU3Ma, 3aILMINAOLIEIO UX MpaBa U
3aKOHHBIE HHTEPECHI B TOM CTpaHe, I/le OHU BeAyT OM3HEC.



st aTOTO, pa3padoTUYMKU 3aKOHOATEIBCTBA O TPETEHCKHX CyAax
B Koipresckoii PecyOnuke mocrapainch NPUBECTH €r0 B COOTBET-
cteue ¢ Hpio-MopKckoii KOHBEHIHEi, KOTOpas 6eccropHO SBIAETCS
OCHOBOH pa3BUTHS MEXIyHApPOJHOTO KOMMEPUECKOTO apOUTpaka B
mupe. Bemp co Bpemenn mpuHaTHS Hero-opkckoil KoHBeHIHH,
MIPEeyCMOTPEHHBIN B HEM PEKUM NPHU3HAHUS U IPUBEACHUS B UCTIOJN-
HEeHHUe apOUTPaKHBIX PEIIeHUH, TITyOOKO YKOPEHWIICS B IIPABOBBIX CH-
cTeMax TOCYJapCTB - YYaCTHHKOB M CIOCOOCTBOBAN 3aKPEIUICHUIO
CTaTyca MEXIyHapOAHOro apOuTpaxa Kak OOBIYHOI'O CPEACTBA, C I0-
MOIIIbI0 KOTOPOTO CETOHS Pa3pelIaroTcst KOMMEPUYECKHE CIIOPHI.

By/lyus MexIyHapOoAHEIM IyOIHuHEIM g0roBopoM, Hero-Mopk-
CKasl KOHBEHIIMA B MEPBYIO OUepeab 3alUIIacT MpaBa GU3NIECKUX U
FOPUANYECKHUX JINL, BEAYIIIHX YKOHOMUYECKYIO IEATEIBHOCTD, TEM Ca-
MBIM OHa, KaK INpaBOBOIl MEXaHU3M, CO3JaHHbIN roCcyaapcTBaMu, Jie-
MOHCTPHUPYET MOAIEPKKY TOCYIapCTBOM MHCTUTYTa KOMMEPUYECKOTO
apOutpaxa, B YaCTHOCTH B 0OECIICYEHUH NPHHYIUTEIBHOIO HUCIOIN-
HEHUS pelIeHnH WHOCTPAaHHBIX (MEXIyHapOIHBIX) apOuTpaxeid Ha
TEPPUTOPHUH CTPAHBI, I/I€ TAKOE MPU3HAHUE U NCTIOTHEHNE NCIIPALIH-
BaEeTCsl.

JelicTBytoliee mpaBOBOE PETyIMPOBAHUE JICSATEIHLHOCTH TPETEH-
ckux cynoB B Keipreizckoit PecriyOmnmke cogepxut nonoxenust Hpro-
MopKcKoii KOHBEHIINH, B 4acTHOCTH B 3aKkoHe «O TpeTefickux cyaax
B Keipreizckoii Pecrry0Omike», B HOBOM [ 'paykIaHCKOM TpoIieccyab-
HOM Kojiekce KoIprei3ckoit PecmyOnuku, T/1e OTMEUEHBI OCHOBaHUS
JUIS OTKa3a B MPU3HAHUY U IPUBEICHUH B UCIIOJIHEHUE PEILIEHUS NHO-
CTPaHHOTO (MEXIYHApOIHOI0) apOnTpaka i COOTBETCTBEHHO BblIaue
WCTIOJTHUTEIHFHOTO JINCTA Ha 3TO PEIICHHE.

Otu monoxenus | 'paxkmaHcko-mporeccyanbHoro koaekca KP
HMMEIOT, COOTBETCTBEHHO, COJEpKATeIbHOE HAINOJHEHHE HOPMaMHU
Hero-MopkcKoii KOHBEHIMH, KOTOPbIE MOTYT HPHMEHSTHCS CYIaMHU
CTpaHbl K apOUTPaKHBIM PEIICHUSM, BHIHECEHHBIMU KaK Pa30BBIMU
apoutpaxamu (ad-hoc), Tak ¥ OCTOSIHHO ACHCTBYIOIIMMHU apOUTpa-
»amul (MHCTUTYIIHOHAIBHBIA apOuTpax).

Honoxennst Horo-Mopkckoi KOHBEHIMH MOBIMSIA U HA TIPABO-
BbI€ MEXaHHU3MBI, PETYIUPYIONIUE NEATEIbHOCTh TPETEHCKUX CyI0B B
Keipreizcrane, 3akpemenssle B 3akone «O Tpereiickux cyaax B Koip-
re3ckoit PeciyOmmke» (2002 roma). Tak, HOpMaTHBHOE TIOJIOKCHHE B



nyHktax 1 u 2 crateu 1l KoHBeHIIMM O TOM, 4TO rOCyJapCTBO-y4acT-
HUK KOHBEHIIMM NpHU3HAET MHCBMEHHOE COTJIAIICHHE, [0 KOTOPOMY
CTOPOHBI 00SI3YIOTCSI TepeaBaTh B apOUTPax CHOPHI, MOAIMUCAHHOE
CTOpPOHAMH WJIU cojieprKaleecss B OOMEHe MUChbMaMH WK TeJlerpam-
MaMH, OBIJIO YUTEHO 3aKOHOAATENIEM U Pa3BUTO UM B CBETE HOBEHIIINX
3apyOeKHBIX TEHACHIMH B dTOW 00JIaCTH, MPEAYCMOTPEB B CTaThe 7
3aKoHa HOPMY O TOM, YTO TPETEHCKOE COTTIAIIEHNE CIUTAETCS 3aKITIO-
YEHHBIM B ITUCHbMEHHOH (hOpMe, €CITH OHO COIEPIKHUTCS B JOKYMEHTE,
MOJIMCAaHHOM CTOPOHAMH, MJIH 3aKJIF0YEHO ITyTeM 0OMEeHa TUCbMaMH,
COOOIIEHUSIMH TIO TeJeTalITy, Tenerpady, renedaxcy WIn ¢ UCIIONb-
30BaHUEM HUHBIX CPCACTB CBA3U, BKJIIOYas 3JICKTPOHHLIC, 06€CH6‘1HB3-
foure (GUKCALUIO TAKOTO COTTIAIICHUS.

Bmecte ¢ TeM, ciemyeT OTMETHTh, YTO NPaBOIPUMEHUTENIbHAS
MPaKTUKA CyIOB HE COACPIKUT OOIBLIOr0 KOJIMYECTBA JeTl, B KOTOPBIX
npumensercs Hpio-Mopkckas KOHBEHIHSA, WM axke HOPMBI I'pask-
JlaHCKO-TIpolieccyanbHoro kogekca KP, mo koTopeiM ucpaimBaeTcs
TIPU3HAHWC W WCIIOIHCHHE PEIICHWA WHOCTPAHHBIX (MEXITyHapo-
HBIX) apOuTpaxkedl. JlaHHBIN BBIBOA ObLT cenaH 13 HeOOIBIIOro 00-
30pa CyneOHOW NMPaKTUKH, MOJYYCHHOW M3 OTKPBITBIX HCTOYHHKOB.
Bo3MoxxHO, 3TOT akT 00BICHIETCS TEM, 9TO KOJTNIECTBO O0paIeHni
B Cyabl HC6OHLIHO€, WJIN K€ CyAbU HYXKOAIOTCA B IMOBBINICHUU OCBC-
JOMJIGHHOCTH O TIOPAJKE NpUMEHEHHs moyiokeHnid KoHBeHIMM U B
LIEJIOM 3aKOHOJATENbCTBA O TPETEHCKUX CylaX, TaK Kak HMEHHO
CyIIbM BBITIONHSIOT (pyHKIMH, mpemycMoTpeHHble KoHBeHimed, a
HMEHHO O0ecIieueHre rocy1apCTBOM UCIIOHEHUsT apOUTPaKHBIX pe-
LIEHUH.

Tem e MCHCEC, HBIO-IZOpKCKaH KOHBCHIIUA, KaK UCTOYHHK IIpaBa B
Hamen CTpaHC ABJIACTCA BaXXHBIM JOKYMEHTOM, CBUJICTCIILCTBYIOIIUM
0 TOTOBHOCTHU I'OCYJapCTBa K 3allIMTe MpaBa COOCTBEHHOCTU CyOBbeK-
TOB DKOHOMHYECKOM JACATCIIBHOCTH, SABJIACTCSA KIIFOYCBBIM 3JICMCHTOM
COJICHCTBHSI YBEPEHHOCTU UHBECTUPOBAHUS B MEXIYHAPOIHYIO TOP-
TOBJIIO M HE3aMEHUMBIM HHCTPYMEHTOM 3 (HEKTHBHOTO YPEryInpoBa-
HUS MEXXITYHAPOAHBIX KOMMEPYECKUX CIIOPOB.

Hero-Mopkckas KOHBEHIHS TIO3MTHBHO TIOBIHSUIA HA KAUeCTBEH-
HOE COZAEpKaHWe HAlMOHAIBHOI'O 3aKOHOJNATENBCTBA O TPETEHCKUX
cynax (apOuTpakax), NMOATSHYB €ro OO YPOBHS MEXKAyHapOIHBIX



CTaHJIAPTOB, U, CIICJ0BATEIFHO, BHECIA CBOM BKJIA] B JOPMHUPOBAHHE
MHCTUTYTa apOuTpaxka B KeIpreizcrane.

Y4uThIBas HACTOAIIMA YPOBEHb PAa3BUTHS HALIMOHAILHBIX apOUT-
paxkel, MHOTHE TPEANPUHUMATEIH, IOPUCThI U JPYTHE YYACTHUKH
SKOHOMHUYECKHX MPAaBOOTHOIICHHA eIlle He PACKPBUIH B MOJHOW Mepe
notennuan Heio-MopkcKkoit KOHBEHIIMH, He BOCTIONIB30BAIHNCH TAKUM
3aMeyaTebHbIM MHCTUTYTOM Kak apOuUTpak, U IOTOMY HaM BCeM
MPEICTOUT OOoJbIlas padboTa MO MOBBIIICHHIO OCBEJOMJICHHOCTH MX
00 3THX MEXaHU3Max 3allUThl IPaB U 3aKOHHBIX MHTEPECOB HAIUX
rpaxaH.
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Anueea ®.M.

ME/IUALIAA U APBUTPAXK:
COTPYJHUYATD HEJIb351 KOHKYPUPOBATD

«Tpemetickue cosecmmubie cyobl, HOCA HA cebe 36aHue U
00CMOUHCTBO peuams Hcpeduil

CBOUX, He O0NICHBL NPEBO3HOCUMBCI 86EPEHHOI0 UM

811aCcmulo, HO, 00X00ACH C B03MONCHOU

VUMUBOCMBIO C MOTO U OPY20U COPOHOU, C

yycmocepoeyuem u meepooCmvbio HOKA3bLIAMb

UM cyulecmeo 0ena 8 moyHOM e20 8ude, ¢ HeKOMOpPbIM

uno20a bovLwuUM yeascenuem, 0abvl NOCKopee NPUMUPUMb,
npedcmasisisi 6ce20d, Ymo camas HadediCHetas maxicoa necoonee
HOCPeOCmMBEeHH020 MUpa, 00CMABIAIOWe20 U ¢ HeKOMOPOU Ye20-1ubo
VCMYNKOI Oyule6Hoe CNOKolicmeue, 8ciiedcmaue 4ezo,

npu maneiuem HaK1OHeHUU CONEPHUKO8

Ha MUp He OMIa2ams OKOHYAHUSL OHO20 00 3A6MPesay.

(Ilepsviii munucmp rocmuyuu Poccuu I'. P. Jlepacasun, 1803 2.)

B snoxy rnoGanuzanuu, BBICOKOTO YPOBHS KOHQIMKTHOCTH B
MHpE albTepHATUBHBIE CIIOCOOBI pa3pelIeHus! CIIOPOB BRIXOAST Ha Iie-
peAHUH MJIaH, MPEIOCTABIISAS CTOPOHAM CIIOPOB HOBBIE OIIIIMH B pellie-
HUU CJIOKHBIX cuTyalmii. Hanbosee monyasipHbIME CIIOCOOaMHU Cero-
JHS BBICTYNIAIOT MeIuanus u apoutpax. B maHHO# cTaThe paccMoT-
PEHBI 1Ba OCHOBHBIX BOIIpOCA:

1) KakoBbl OCOOCHHOCTH MeAMAIMU W apOMTpa)xka B PEUICHHH

KOMMEpPYECKHX CIIOPOB?
2) Kakue ecTh TOYKH CONPHKOCHOBEHHS Y 3THX JIBYX aJbTepHa-
THUBHBIX CIIOCOOOB pa3pemieHwsl CIIOpoB?

B 4em cocToUT CymiHOCTH Meauanumn?

Meouayust — 370 THOKUH U KOH(UICHIIUATIBHBIN TIPOIECC 110 pa3-
PEIICHUIO CIIopa/KOHGIIMKTA C YYaCTHEM TPEeThel HeUTpanbHOU Oec-
MPUCTPACTHOM CTOPOHBI, MEAUATOPA, KOTOPBIH, UCIIONB3Ys OMpee-
JICHHBIC MPO(PECCUOHATBHBIA HHCTPYMEHTHI, CO3ACT YCIIOBHS, MPH
KOTOPBIX ~ CTOPOHBI ~CaMU MPHUXONAT K  B3aUMOBBITOJHOMY
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COJIALICHUI0. MeuaTop YIIpaBJIseT MPOILECCOM, Pe3yJIbTaT Ke KOH-
TPOJHMPYIOT caMH cTOpoHBI. CaM mporecc MeHee (popMann3oBaH U
TeM caMbIM Oosiee KoMpOpTeH A cTopoH. Kak moka3siBaeT MUpOBast
npakTuka, 6onee 80% MeTUATHBHBIX COTJIANICHUN HCIONHsAETCs. B
CIIIA, xoropsie emie B nanekoM 1947 romy 3aimoxunu GyHIaMeHT AJs
Pa3BUTHS 3TOTO MEXaHU3Ma PEIIEHHSI CITIOPOB, MEAUAIINS CETOTHS SIB-
JIIETCSI TEPBOOYEPEIHBIM CIIOCOOOM pEIIeHUs CIOpoB. Meauarius
00bruHO mutes 1 pabounii 1eHb, B OONBIIUHCTBE CIyYacB 3aBepliia-
€TCsl IOJNMCAHNEM METUATHBHOTO corjiameHus. JOBOIFHBIMU OCTa-
FOTCSI M CAaMH CTOPOHBI, M UX FOPUCTHI, KOTOPhIE KpOME rOHOpapa, Io-
Jy4aroT U MOPAJIBHOE YJIOBJICTBOPEHHUE OT TOTO, YTO IIOMOTAIOT CBOUM
KIIMEHTaM peIlaTh CIOXKHBIE CHUTyallud B KpaTdallline CpPOKH U
ycrnemHo. TaHIeM «MeIuaTop-IOpUCTBDy padoTaeT (eHOMEHATBHO.
[Ipu pemeHun cropa MOCPEACTBOM MEAHMAIUU, WHTEPEChl CTOPOH
Ba)KHEE WX MPABOBBIX MO3HIIUHN, IPU ATOM IPUHATOE B PaMKaX MeJIH-
aIiy pelIeHne He MOYKET BHIXOHTH 32 PAMKH 3aKOHA.

Takue kpymHeHIIe KOPIOpAIMK 1 KOMITAaHWH Kak Siemens, Coca-
Cola, Toyota, Deloitte, Apple, Disney, General Electric, Motorola
YK€ IeCATKH JIET MPUMEHSIOT METUAIIHIO B CBOEH MPAKTHKE pa3pere-
Hus cropoB.CorjlaCHO OILIEHKE TaKUX MHPOBBIX KOPIOpPALWH, Kak
General Electric u Toyota, 6omee 50% CIOpoB ¢ UX y4acTHEM pa3pe-
maercs myteM Meauanuu. CorJlacHO JaHHBIM 3apyOekKHBIX HCCIEIO0-
Barened 88% KOMIIaHWH B TEUEHHUE MOCIEAHUX TPEX JIET UCIOJb30-
Ba Meauarmio, 81% Ha3Banmm Menuanuio Kak 0oljiee MPUEMIIEMYIO
dbopmy, yem cyneOHas mpoueaypa, 59% OTMETHIIN, YTO MeAHAIUs
MTO3BOJIMJIA COXPAHUTH B IOCIEAYIONIEM IapTHEPCKUE OTHOIICHHS
MeXLy y4acTHHKaMH criopa’.

B mporecce meuaiuu MeauaTop paboTaeT ¢ MHTEpPeCaMu CTOPOH,
KOTOPBIC 4YacTO CKPBIBAIOTCS 3a MO3UIMSIMH. DTOT HaBBIK TpeOyer
OompImoro nmpodeccruoHaan3Ma U 0co00i BRIIEPKKH. Menuarus 6a-
3UPYETCS Ha ONPEACICHHBIX NPUHYUNAX.

o [Ipunyun 006posobHOCMU TITACUT O TOM, UTO CTOPOHBI y4aCT-

BYIOT B MPOLEAYPE MEAUAIUU JOOPOBOJIBHO U MO CBOEH 1100-
pOIi BOJIE MOTYT BBIUTH U3 TPOIIETyphl MEAUAIIUH Ha JIFOO0OM ee

! Ompoc upexTopos KoMnaHuii o Bcemy Mupy, nposenennsii CEDR (Centre for Effective
Dispute Resolution), Jlonzon IFC (International Finance Corporation) B 2015.
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JTarne, 3a0JIarOBPEMEHHO YBEJOMUB 00 3TOM MeauaTtopa (0B) U
JIPYTYIO CTOPOHY.

o [Ipunyun HelimpaibHocmu U OeCHPUCMpPAcmHOCmMY MEIRaTOpa
MOJIpa3yMeBaeT CIEAyIOIee: MEANATOP OJANHAKOBO OTHOCHUTCS
KO BCEM CTOPOHAaM CIIOpa M HE 3aMHTEPECOBaH B KaKOM-ITHOO
KOHKPETHOM HCXOJIe pa3pemieHus cropa. B ciayyae ecnu menu-
aTopy CTalH M3BECTHHI (DaKThI, KOTOPbIE MOTYT ITIOMEIIATh €To
HEHTPaNbHOCTH M OECHpPUCTPACTHOCTH, OHIOJDKEH COOOIIUTH
00 3TOM CTOpPOHAM U OTKa3aThCs OT METUAIIHU.

o [Ipunyun xongudenyuarprocmu 03Ha4aeT, YTO BCS MOTYUYCH-
Has B XOJIe MeIMAINH U Ha JTaIle IMOATOTOBKU K MeIHaIlui HH-
¢dopmarys He MOATIEKHUT HMCIOIB30BAHHIO, PACIPOCTPAHEHHIO
U pas3rialleHuIo0 MeuaTopoM (M) U ctopoHamu. CobironeHue
MPUHIUIA KOH(UACHIUATBHOCTH SBISETCS MPOQPEeCcCCHOHAIb-
HOW 00S3aHHOCTHIO MEINATOPA, O €M TOBOPHUTCS BO BCEX ITH-
YECKUX KOJIEKCaxX MEAUaToOPOB, BKItOUas EBponeiickuil Kogekc
MOBEJICHUS JJI1 MEAMaTOpOB. J[aHHBINM MPUHIIMIT 3aKPEIJICH B
crathsix 8 u 9 Tunosoro 3akona FOHCUTPAJL. Menuatop He
MOJKET OBbITh BBI3BaH B CY[ JJISl 1a4M CBUICTEILCKUX MMOKa3a-
HU.

o [lpunyun compyonuuecmea u paeHonpasus CTOPOH HUMEET B
BUJLY, YTO CTOPOHBI, IPUHSBIIUE PEIIeHUE 00 yIacTHH B ME/IH-
al[iH, BO-TIEPBBIX, TOTOBBI COTPYIHUYATE JAPYT C IPYrOM, a BO-
BTOPBIX, HE3aBUCHMO OT CBOET0 CTaTyca M MOJOXEHHS Haxo-
JIITCSl B PABHOMW MO3UIIUH, UM YJIEJISIETCS OJMHAKOBOE KOJINYe-
CTBO BPEMEHH U T.]I.

[MpuMeHeHnue MeaualMy B yperyJiupoBaHUN KOMMEPYECKHUX CIIO-

POB OOYCIIOBJICHO PSZIOM €€ NpeuMyuiecms.

1) Meauarysi 5KOHOMHUT BPEMs, @ BPEMsi — CaMblil BXKHBIN U J10-
porocTosIuii pecypc B On3HECe, KOTaa Ji000¢e MpoMeIIeHIE C
MIPUHATHEM pEILIeHUH Bie4eT 3a co00il orpomMHBIE yOBITKH, a
«XOJIOJTHBII» KOH(IUKT B KOMIAHHU PE3KO CHUXKACT MPOU3BO-
IUTEeNsHOCTh Tpyda. OOBIMHO caMa MpolleAypa MeIuariuu B
cpenneM mnutcst 8-10 wacoB mpu yciaoBHH, YTO ObLIA TPOIE-
JlaHa TIATeNbHAS MOJATOTOBKA K MPOIECCY MEAMAIUU CTOPO-
HaMU, UX FOPUCTAMH, a TAK)KE METUATOPOM.
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2)

3)

4)

5)

Meauanuys TOMOTaeT COXpPaHUTh penyTanuio. Yacto nmpu Bo3-
HUKHOBEHHH CIIOPOB CTOPOHAMH YIIPABIIIOT aMOWIIMH U OHU
otnpabistoTcs B ¢ya co 100% yBepeHHOCTHIO, YTO BEIUTPAIOT
JeNo. A Ha MPaKTHKE Ja)Xe BRIMTPBILI MOKET 00EpHYTHCS MPo-
UTPBIIIEM B YEM-TO JIPYTOM, IIPHYEM HE MeHee BakHOM. He 3ps
B Pa3BUTHIX CTpaHaX O PeMyTaluy KOMIaHWH U mpodeccuoHa-
JM3ME UX IOPUCTOB CYJISIT HE MO KOJIWYECTBY BBHIMTPAHHBIX JET
B CyJie, a 110 KOJIMYECTBY e, pa3pelIeHHbIX TIOCPEACTBOM ajlb-
TEPHATUBHBIX CIIOCOOOB Pa3peleH sl CIIOPOB.

Meauanus MUHIMU3HUPYET PacXo bl CTOPOH U MPUBOIUT K B3a-
UMOBBITOJHBIM JUIsl HUX pe3yibraram. [Ipolecc Meauanuu B
OOJIBIIMHCTBE CITydaeB 00XOTUTCS CTOPOHAM B pa3bl MEHbIIE
pacxo1oB Ha cyieOHbIe n3Aep KKH. 110 MpuHINITY paBHOTIpaBUS
orIaTa 3a Mpoleaypy MeAUaluy JeTUTCS MOMoJIaM MEXTy CTO-
poHamu. Menuaiusi MO3BOJIIET BECTH KOHTPOJIb PaCXOOB.
Taxk, B 2000 roxy MeHemKMeHTOM KoMmtannu Nestle Ob11a ipo-
BEJICHA IIPOBEPKa OTEPAIIMOHHBIX pacxomoB. st aToro ropu-
JIMYECKON Ciy»00i Oblla WHUIIMUPOBAHA MPOTPaMMa KOH-
TPOJISL BCEX OPUIMYECKUX PACXOJOB Irpymnmbl KoMmaHuil. Oc-
HOBHOHM IENBI0 OBUIO COKpAIIeHHE IOPUANYECKUX PacXOJIOB,
YTO BIIOCJIEICTBUH YJAJIOCh caenaTh Ha 35%.

CTOpOHBI MOTYT OBITh CHOKOWHBI 32 KOHPHISHIIMAILHOCT 110~
JY4EHHOH MeAMaToOpoM HWH(OPMAIMH, YTO SBISETCS OYEHBb
B2)XHBIM MOMEHTOM JIsl T€X, KTO 3aHUMAETCS] KOMMEPYECKOH
JiesiTeNbHOCThI0. Best mHopManus, noaydyeHHas B X0/1¢ MEIH-
aIy ¥ TIOITOTOBKY K HEH, ABJSAeTCS KOHPUISHIIUATLHOMW /IS
TPETHHX JIHII, HE UIMEIOIINX OTHOIIEHUE K CIIOPY, O YeM TTOIH-
CBIBAETCS OTJENIBHOE COTJallIeHHeE.

Pemenne B Meualuy NpUHAMAIOT CAMU CTOPOHBI, 3TO UX 30HA
OTBETCTBEHHOCTH, €CJIM OHU K Hel TOTOBBI 1 HMEHHO 3THM 00b-
SICHSIeTCs1 OOJIBILION MPOIICHT UCTIONTHEHHS METUAaTUBHBIX pellie-
Huii. [IpaBna, 3T0 He O3HAYaET, YTO MEIUATOP HUYETO HE Jie-
naet. Meauarop ¢GaciIuTHpPYyeT MPOIece IeperoBOpoB, IOMO-
raeT CTOpOHaM MOHATH, YTO BKHO, & YTO BTOPOCTETIEHHO H T1Ie
MOYKHO YCTYIHTb, OTIPEIEICHHBIMHA BOTIPOCAMH TIOMOTAeT Olle-
HUTH BO3MOXKHBIE PHCKH, PACXOJIbl, CBI3aHHBIE C UCTIOJTHEHUEM
pelIeHusl U TO, HACKOJBKO TO WJIM MHOE MPHUHITOE peIIeHue
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6)

7)

peasibHO B UCTIOJTHEHUU. ECIn e ¥ K MeTuaTopy CTOPOHBI IIPH-
XOJISIT OOJIBIIIE 33 €r0 aBTOPUTETOM, @ HE CTOIBKO 32 KOM(OPT-
HBIMU U BBII'OJHBIMU YCJIOBHUAMH CaMOro Impouecca Meanalnum,
TO TOT' A4 MOXKET 6I)ITI) MMPUMCHEHA OLICHOYHAasA MEAralus, Korjga
MeAHMAaTop MO MPochde 00enX CTOPOH, MOXKET JJaBaTh UM PEKO-
MEHJIAIMU ¥ MPeJIaraTh MOTEHIIHATBHbBIC BAPUAHTHI PEIICHUSI.
Menuanus yaenser BaKHOE BHUMaHHWE KayeCTBY OTHOLIEHUN
MEXJly CTOPOHAMH, JIa)XKe C€CIIM OTHOIICHUS 3aKaHYMBAaIOTC,
Oynb TO CympyKecKue, mapTHEepCKue, paboune Wi OU3HEC OT-
HomreHus. O4YeHb 9acTo JETOBBIC PEIICHUS 10 CYTH CBOCH HE
UMEIOT OTHOIIEHHs K Ou3Hecy. PeleHus nmpuHHMAIOT JIOIH,
KOTOPBIMH JIBHXKYT OMOLIMU U Oecco3HaTeNbHOe noBepue. Jaxe
€CIT, CKa)KeM, MapTHepaMm MO OW3HECY MPUXOIUTCS PAaCXo-
AUTBHCA, BAXKHO COXPAHUTDH YCJIOBCUCCKUEC OTHOIICHUA, U MEAN-
ATHUBHBIE KOMITETSHIIUU 3/1eCh NAt0T 3((hEeKTUBHBIA pe3yibTarT,
(hOKyCHUpYsI CTOPOHBI HA COBMECTHOM ITOKMCKE BBIXOJ[a U3 CUTY-
alnyu, a He «pa3dope TOJETOBY», IENbI0 KOTOPOTO SIBISETCS
UACHTU(UKALUSA «KO3JIa OTHYIICHHS», a HE PEIICHUE Ipo-
OJIEMEL.

daxkT Hanunsa MCIMNATUBHOI'O COTJIAIICHUSA KaK JOKYMEHTA, 3a-
KPEIUISIONIETO Pe3yJIbTaT MEIUAIMH, BCENSICT B NPEJCTABUTE-
nieit Ou3Heca eine 0oJIbIle JOBEpHs K MeIuanuu. MeaquaTuBHOe
COTJIAIICHHEe MOXKHO YTBEPAWTh HOTAPUAIBLHOW HAIMHUCHIO.
Ecnu nmeno Ha menumanuio OBUIO TEpelaHO TOCHE TOrO, Kak
OBLIIO HAYaTO PACCMOTPEHUE Jiesia apOUTPaMH, TO B ITOM CIy-
Yyae MEJMAaTHBHOE COTTIANICHHUE YTBEPIKAACTCS MUPOBBIM COTJIA-
IICHUEM B TPETEHUCKOM CY/I€, PEIIICHUE KOTOPOTO OOBIYHO OKOH-
YaTEJIHLHO U 00’KAJIOBAHUIO HE TTOJJICHKHUT.

Yto Takoe apoMTPaK U KAKOBBI ero 0CO0eHHOCTH?

Apbumpasxic — pa3HOBUIHOCTh AIbTEPHATUBHOTO PEIICHUS CIIOPOB
OOBIYHO MEXIy SKOHOMHYECKUMH CyOBEKTaMH, IPH KOTOPOM CTO-
POHBI caMU H30HparoT apouTpa(oB) AT pa3pelIeHus Cropa B 0CO00H,
COTJIACOBaHHOM CTOpOHAMH, TIPOIlecCyallbHOM (hopMe, HalTpuMep, ITy-
TEM COTJIACOBAHUS YCIOBHIA B IOTOBOPE, T.€. IPU HAJTHYUHU apOUTpaxK-
HOH oroBopku. Kommepuecknii apOuTpax y>ke XOpoIIo 3apeKOMEH-
JIOBaJI ce0s1 M aKTUBHO MPUMEHSIETCS B 157 cTpaHax, MOAMUCABIINX U
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patuduuuposasmux Heo-Mopkekyio KOHBEHINIO 0 IpUBEICHNH B
WCTIOTHEHHE WHOCTPAHHBIX apOUTpakHBIX peniernid 1958 roxa.

ApOuTpax UMEeT CXOJICTBA, KaK C CyJeOHBIM IPOIIECCOM, TaK U C
Meauanuer. Heo0XxoauMo 3aMeTuTh, 4TO ¢ CaMOro Havaja apOuTpaxK-
HOTO TIpoliecca apOUTPhI TaKKe MPUBETCTBYIOT XKeJaHue CTOPOH JI0-
TOBOPHUTHCS CAMOCTOSITEILHO U MUPHO, €CIIH Ha TO €CTh UX BOJIS. Ap-
OWUTpPBI MPUHUMAIOT PElICHHE, PyKOBOJCTBYSCH HCKIFOUUTEIHHO OYK-
BOH 3aKOHA, MPEAOCTaBIssl CTOPOHAM BO3MOXHOCTH apryMEHTHPO-
BaTh CBOM ITO3MLIMH, IPUBOANTH CBOM JOKA3aTeNIbCTBA. B oTianume ot
MEIIUAITIH, B TIpollecce apOuTpaka apOUTPEl B3aUMOICUCTBYIOT, KakK
MPaBUIIO, C FOPUCTaMH CTOPOH, B MEIHALIMH KE B3aUMOJCHCTBHE CO
CTOpPOHAaMH CIIOpa O4YeHb BaXHO. KpoMme Toro, Meamamnusi He MOXET
HadaThcs 0€3 yuacTusl BCEX BOBJICUEHHBIX B CIIOP CTOPOH, B TO BpeMs
B X0J1e apOUTPaKHOTO Mpoliecca MPUCYTCTBUE BCEXCTOPOH CIIOpa JKe-
JaTeNbHO, HO HE 00513aTeIbHO.

ApOutpaxx 1 Meuanys UMEIOT CX0KKe NpUHIUNIbL. OXHUM U3 oc-
HOBOTIOJIArAIOIMX MPUHIIMIIOB, KaK B MEJMAIUH, TaK H B apOUTpaxKe,
SIBIISIETCS] IPUHINT KOH(PHUICHIIUATEHOCTH.

Kak menuaropos, Tak U apOUTPOB M30HMparOT caMu CTOpOHBI. B
X0JIe apOUTPAKHOTO Pa3dUpaTEeNTHCTBA CTOPOHBI IMEIOT PaBHBIE BO3-
MO>KHOCTH JIJIsl 3alIMTHl CBOMX IIPaB, a TAK)KE PaBHBIC MPOLECCyallb-
HbIe TipaBa. bonee moapoOHO 00IIKe YepTHl U OTIAMYMS STHUX MpOLEC-
COB IpeAcTaBIIeHb! B Tabauue 1.
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Taoauna 1.

MEJUANIA APBUTPAXK

[MpuHIAIT COTPYIHAYECTBA TIpHHITHIT COCTS3aTETBHOCTH
OOBIYHO JOOPOBOJIBHEIHA TIPOIIECC J10OpOBOIBHEII/00s13aTEIHHBIH

C yuacTHeM TpeThero JIHia C y4acTHeM TPeThero JInma
DopMaTkHOCTH Tporiecca (CTo- DopManbHOCTH Mporecca (CTOPOHBI
POHBI ¥ METHATOP) 1 apouTp)

CTOpOHBI KOHTPOIUPYIOT npoyecc ApOUTp KOHTPOJIHUPYET IPOIECC H

(coemecmHo ¢ MeOuamopom) i pe-  pe3yiabTar

3yJbTaT

KonduaeHimansHbIi mpomecce OOBIYHO KOH(DHUICHIMAIBHBIN IIPO-
ecc

Hurepecsl [To3ummu ¢ IpaBOBEIM 0OOCHOBA-
HHUEM

KakoBbI TOUKM COIPUKOCHOBEHUSI APOUTPaXKa M MeAuAUMHU?

CymiecTByeT MHEHHUE, COTJIACHO KOTOPOMY MEIHaTOPhl — KOHKY-

peHTHI apOuTpaM. X0TeJI0Ch OBl pa3BesTh 3TH JOMBICIIBL:

1) He xaxaplii cirydait meauadesieH, B TO e BPeMsi €CTh CIOPBI,
KOTOpBIE HE MOTYT pa3perarbesi apOuTpaXkeM, BKIIOYast TPYA0-
BbI€ U CEMEWHBIE CIIOPHI, K IPUMEPY.

2) He xaxiast cTopoHa B CIIOpe XeJaeT NPHICPKUBATHCS MOIX0a
IIEPEroBOPOB IO HUHTEpecaM, T.e. 00paInaTbes K MeIUanuy, en
MOXeT ObITh He0OOXOANMO UMEHHO pelIeHHe, OCHOBAaHHOE WC-
KIIIOUNTEIIbHO Ha HOpMax MpaBa;
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3) Kaxnpiit apOUTp MOXKET OBITH MEIUATOPOM M KaXKJIbIH MeIua-
TOP MOXKET OBITH apOUTPOM;

4) VuuteiBas TaKHe MOJIENH, KaK MeIHalus-apOuTpax u apouT-
paxk-Meauanys, MeANaToOPhl M apOUTPBI MOTYT pa3periaTh OAUH
Y TOT K€ CIIOP COBMECTHO. 371eCh MeHaLUsl U apOUTPaKk MOTYT
CYLIECTBEHHO IOMOJIHATh APYT Apyra, yaydllas KauecTBO pac-
CMaTPUBAEMBIX JIEI.

o  Meouayus-Apbumpasic.

CrenuanucT ¢ caMoro Hadaja BBICTYNAET B POJIM MEIUATOPA, a B
ClIy4ae, €ClId CTOPOHBI HE IOTOBOPHIINCEH, JINOO HE JOTOBOPHUIINCH 110
4acTH BOIIPOCOB, - BBICTyHaeT B poiu apoutpa. Ho 3aeck ectb ompe-
JIEJIEHHBIEC PUCKH, IOCKOJIBKY [TOKa UAET MPOLECC METUALIY, MEera-
TOp MOJTydaeT MHPOPMAIHIO, KOTOPas MOKET MOCTAaBUTh OJIHY CTO-
POHY B YS3BHMOE MOJIOKEHUE U, COOTBETCTBEHHO, 3Ta HHPOPMALHS
MOKET OBITh MCIOJIB30BaHA 3TUM XK€ CIICLHATINCTOM, HO YXKe apOuT-
pPOM, TpH NPHHITHU PEIICHUS HE B IOJIb3Y TOH CTOPOHBI, KOTOpas
npenocTaBuiia 3Ty uHpopmaruio. [loaToMy npy HCIIONB30BaHUH JaH-
HOTO MEXaHW3Ma B HEKOTOPBIX CTpaHaX B KauecTBe apOuTpa mpuBJie-
KaloT y>K€ APYroro CHeuaanucTa.

g Toro 9roObl n30eXaTh TaKUX CHTyalnid, HEKOTOPBIE TPETe-
CKHE YUPEeXKJICHHUS MPeJIaraloT nHble GOpMbI COBMELICHHUS MEIUAIIH
c apourpaxxem. Hanpumep, [lapmkckuii neHTp apOuTpaxka U Menua-
un - CMAP (Centre de médiation et d'arbitrage de Paris) npeanaraer
MOJIENIb TApaIJIbHON TPOLEAYpPhI, KOrjla MeIuanus U apOuTpax
MIPOBOASTCS MAapaJJIENIbHO APYT C APYroM, TaK HaszbIBaeMasl Mpolie-
nypa «med-arbsimultanes». B pamkax 3Toro nporecca crop paccmat-
pUBaEeTCS OJTHOBPEMEHHO B paMKaxX MEAWAllMU W OJHUM JHOO Tpems
apOutpaMu B pamkax apOutpaxa. [Ipu a3ToM Menuaropam U apouTpam
HE paspelaeTcs o0CcyXaaTh Aeno Apyr ¢ Apyrom. Pemenue tpereii-
CKOTO CyJia TPOBO3TJIAIIAETCS JIUIIb Yepe3 8 MHEl mociae OKOHYaHUs
YCTaHOBJIEHHOTO CTOPOHAMHM CpPOKa MPOBEIECHUS MEIUAIIUN U TOIBKO
€CIT B XOZ€ MEIWallMi UM HE yAal0oCh HAWTH pelieHre npoOIeMBl.
brnaromaps Takoil opraHuzanuy Npoueaypsl y CTOPOH €CTh YBEpPEH-
HOCTB B TOM, YTO, TaK WJIK UHAYE, K ONPENEICHHOMY CPOKY PELICHHE
Oyzner HaliieHo.
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o  Apoumpasic-Meduayus.

Kornma npumMeHsieTcs Takol MeXaHU3M U CIICIUAIHCT BHICTYTIAeT B
ponu apOuTpa, TO OH, M3YYHB MaTE€PHAIBI JIeNa, MUIIET PelIeHHe H
3arevyarbiBaeT €ro B KOHBEPTE, NMPHUYEM pelIeHHe He PacKpPBIBAETCS
ctopoHam. Ilocne saToro HaunHaercs npouecc Meauanuy. Camo 3Ha-
HUE, YTO B KOHBEPTE HaXOJUTCS PEIIeHHE, O CyTH KOTOPOTO CTOPOHBI
HUYEr0 He 3HAIOT M YTO OHO BCTYIHT B CHIIY, €CII OHH HE JOTOBO-
pATCs B Mpoliecce MeIUalyy, CTUMYJINPYET UX aKTUBHO y4acTBOBATh
B MEJMAIINH, IPUAEPKUBASICH CTPATETHU COTPYHUYECTBA.

Ha moii B3r1s11, MpMEeHEeHNEe MEXaHN3MOB apOUTpaka U MeTually-
HMOYEHb aKTyaJIbHO B CETOAHALIHUX PEATMSIX M 1aeT 00palaronumMes
3a pa3pelnieHrueM CIIOpOB elie 0OoJbIlle BO3MOXKHOCTEH, peaan3ys TeM
cambIM mpaBo BbiOopa. CoBMeNIeHre MeInalui U apOuTpaka moKa-
3BIBAaET THOKOCTH ()OPM ANbTEPHATUBHOTO Pa3peIIeHUs CIIOPOB, T03-
BOJISIIOIIMM CO3[aBaTh Ha OCHOBE YK€ CPOPMUPOBAHHBIX MPOLIEAYD
HOBBIE MEXaHU3MBI, TPAKTHUECKOE MPUMEHEHNE KOTOPBIX ITOMOTaeT
IOCTHYh HamOOIbIIero dG@exra B 3aBUCUMOCTH OT OOCTOSITCIECTB
KOHKPETHOTO CIiopa U oTpedHocTel cTopoH. CMemanHbIe MOIXO0IbI
MeAUalyy U apOuTpaka MOAXOIAT U TeX CIydaeB, KOrAa CTOPOHBI
IIPH BCEM JKEJIaHWH yPETryJIHPOBATh CIIOP B3aUMOIIPHEMIIEMO, IEMOH-
CTPUPYS TOTOBHOCTB 00CYK/IaTh BO3MOKHBIE BAPUAHTHI X IPUHIMATh
pElIEHHEe CaMOCTOATENbHO, CUUTAIOT MPUHIMIINAIBHO BaXHbIM,
YTOOBI CYIIECTBYIOIIUH CIIOP OBLT pa3pellieH Jaxke B TOM CiIydae, eCiu
VM HE yJIaCTCSI CAMOCTOSTEIEHO JTOTOBOPUTHCS TIOCPEICTBOM MeETHa-
LIUU, OCTABJISAS 32 COOOM BO3MOKHOCTh OOPATUTHLCS M K apOUTPAKY.

Takum 00pa3om, ecinu paccMaTpuBaTh MEAHALUIO U apOUTpax B
KOHTEKCTE aIbTePHATUBHOTO pa3pemeHsl KOMMEPUYECKUX CIIOPOB, TO
9TH TOJXOJIbI BBICTYNAIOT OOJIbIIE, KAK COIO3HHKH HEXKENH KOHKY-
PEHTHL, @ IPH COBMELICHHOM HCIOJIb30BAHUH «Iy3T» apOUTpaxa M
MEIMalid MOXET MPUHOCUTh MaKCHMalbHO 3(()EKTHBHBIE Pe3yilb-
TaTBl, TEM CaMBIM YCIIEIIHO pean3ys OOIIyI0 MICCHIO — ITOMOIIb B
pa3pelieHn: CIOpoB TeM, KTO B 3TOM HYXJaeTcsl.
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Cyneiimenose M.K.
/yiicenosa A.E.

INPU3HAHUE U ITIPUHYAUTEJIBHOE UCIIOJIHEHUE
HUHOCTPAHHBIX APBUTPAKHBIX PEILIEHUI B KASAXCTAHE:
IMPOBJIEMbBI TEOPUHN U ITPAKTUKHA

1. O01He MoJI0KEHUA

ApOutpax Kak aJbTepPHATHBHBINA CIOCOO pa3pelleHnss KoMMepue-
ckux cropoB B Kazaxcrane npuMeHseTcs Oojee mBamiata jgetT. U 3a
9TO CpPaBHUTENHHO HEOOJBIIOE BpEMs €My YAaloCh HPONTH He-
CKOJIBKO 3TalioB B CBOEM Da3BUTHH, IMPUYEM COBEPIIEHHO TUAMET-
PaNBHBIX — OT 3Tala 3apOXKACHUS U TNTAHOMEPHOTO Pa3BUTHS 10 dTamna
TaHOTO ¥ SIBHOTO YHHUUYTOXXEHHSI apOUTPaXKHBIX CYJIOB, OT 3Tara IpH-
HSTHS NEPBHIX apOUTPAKHBIX 3aKOHOB JI0 MX KOHCOJIHJAIINH.

31 oxTs10psa 2015 roxa Ob11 NPUHAT HOBBIHM [ pakaaHckuil mporec-
cyanbHbIil Kogeke Pecrniy6imkn Kasaxcran (nanee — ITIK)2 Benen 3a
HoBbIM I'TIK 08 ampens 2016 rona 6su1 mpunAT 3akoH PecnyGnuku
Kazaxcran Ne 488-V 3PK «O0 apOutpaxe» (ganee — 3akoH 06 apouT-
paxe)®, 0ObeIMHHUBIINIT 1Ba paHee AeiicTBOBABIINX 3akoHa («O Tpe-
Telckux cymax» u «O MexXIayHapomaHOM apOouTpaxe»). CoriaacHo CT.
1 3akona 00 apOuTpake OH MPUMEHSETCS B OTHOLICHUH CIIOPOB, BO3-
HUKIINX U3 TPAXKIAHCKO-TIPABOBBIX OTHOLICHHUH C y4acTHEM (Qu3nye-
CKUX ¥ (WJTN) IOPUINYECKUX JINI, HE3aBUCHUMO OT MECTa JKUTEIbCTBA
WM MECTa HaXOKACHUsS CyOBbEeKTOB Cropa BHYTPU TOCyAapCTBa WK
3a ero mpeaesaMu, pa3pelacMbIX apOuTpaxeM, eciid HHOE He ycTa-
HOBJICHO 3aKOHOJaTebHBIMU akTaMu PecrryOnmku Kazaxcran. Takum
o0pa3oM, J1eleHrne Ka3aXxCTaHCKUX apOuTpakeil Ha BHYTPEHHHUE Tpe-
TEHCKUE CyIbl MU MEXIyHaponHbI apOouTpaxxk B Kaszaxcrane Obuio
yIpa3THEHO.

B neticteyromem I'TIK pasrpaHUauBaroTCss TOHATHS «apOUTPask»
U «WUHOCTpaHHBIM apbutpax». [lom apOuTpaxkem mOHUMaeTCs

2 Kopexc Pecrry6muku Kazaxcran ot 31 oxrs6ps 2015 1. Ne 377-V «I'paxaaHckuii npoueccy-
anbHbIi Koxeke Pecy6mnku Kasaxcrany // «Kazaxcranckas npaBaa» ot 3 Hosops 2015 r.
Ne 210 (28086).

% 3akon Pecny6nuku Kaszaxcran ot 8 anpesist 2016 roma Ne 488-V «O6 ap6urpaxe» //
«Kazaxcranckas npasaa» ot 9 arnpenst 2016 r. Ne 67 (28193).

20



apOuTpax, co3maHHbI u AericTByrommii B PecyOnuke Kaszaxcran
(mpu4eM 3T0 MOXKET OBITh, KaK MHCTUTYIIHOHAIBHEIN apOuTpax, TaK
u apbutpax adhoc). [lox nHOCTpaHHBIM apOUTpPaKEM IIOHUMAETCS CO-
3IaHHBIN U JCHCTBYIOIINY 3a npeneiamu PecnyOnvku Kazaxcran kak
WHCTUTYLMOHAIBHBIN apOuTpax, Tak u apoutpax adhoc.

[Toatomy HOpMEI TimaBel 20 «lcnomHeHNe apOUTPaKHOTO pelre-
aus» ['TIK (cT. cT. 253 — 255) mocBsAIIeHbl NCIIOTHEHUIO apOuTpaxK-
HOTO pEIICHHs, BHIHECEHHOT'O Ka3aXCTaHCKUM apOUTpaskeM. A HOPMBI
riaBbl 57 «IIpor3BOACTBO 1O JiejiaM ¢ Y4aCTHEM MHOCTPAHHBIX JIUI»
I'TIK (ct. ct. 501, 503, 504) xacaroTcs HCIOTHEHHUS apOUTPaKHOTO
pEeLIeHHsI, BRIHECEHHOTO HHOCTPaHHBIM apOUTpaskeM.

Pemenns ”HOCTPaHHBIX MEXIYHAPOIHBIX KOMMEPUYECKUX apOUT-
paxeli B cmury KoHBeHIMH 0 IPU3HAHUY U ITPUBEIEHUH B HCIIOTHEHHE
MHOCTPAHHEIX apGuTpaxkHbIX pemenuii (Hpro-Mopk, 10 urons 1958 1.)
MOAJIeXKAT NPU3HAHUIO U IPUBEACHUIO B UCIIOJIHEHUE HAa TEPPUTOPUU
PK B cootBerctBuu ¢ I'TIK PK. Kazaxcran npucoeaunusics k KoHen-
umu YkasoMm llpesnnenta PecyOnmukn Kazaxcran ot 04 oktsa0ps
1995 roma Ne 2485 «O npucoeaunenun PecrnyOnmuku KaszaxcraHn k
KoHnBeH11# 0 Mpu3HaHUK U IPUBEICHUH B NCTIOJTHEHHE HHOCTPAHHBIX
apOUTPaXHBIX peleHuii, mpuHsaToil B ropone Heio-Mopke 10 mious
1958 roma».

Ber. 3 HL}O-IZOpKCKoﬁ KOHBEHIIVMH 3aKPEIUIACTCS CIEAYIOLIEE I10-
noxenne: «Kaxnoe JloroBapuBaromieecs: ['ocynapctBo mpusHaer ap-
OUTpaKHBIE PEIIeHNs KaK 00s3aTeIbHbIE M IPUBOANT WX B UCTIOJIHE-
HHUE B COOTBETCTBHH C MPOLECCYATbHBIMU HOPMAMU TOH TEPPUTOPHH,
I/Ie UCIIPAIlIUBAeTCA MPU3HAHUE M NPUBEJCHUE B UCIIOIHEHUE JTHX
pelIeHuii, Ha YCIOBUSAX, M3JI0KEHHBIX B HIDKECIEAYIONNX CTaThax. K
MIPU3HAHUIO ¥ IPUBE/ICHUIO B HCIIOJHEHUE apOUTPaXKHBIX PEIICHHUH, K
KOTOpBIM NpUMeEHsieTca HacTosmas KoHBeHINs, He TOJKHBI IpUMe-
HATBCS CYIIECTBEHHO Oojiee 0OpeMeHUTENbHBIE YCIOBHS WU Ooee
BBICOKHE TIOIIIMHBI 1 COOPBI, WM T€, KOTOPBIE CYIIECTBYIOT IS IPH-
3HaHWsI U IPUBEACHUS B UCIIOJHEHNE BHYTPEHHUX apOUTPaKHBIX pe-
LICHUI.

B 1. 3 cT. 54 BammHrTOHCKOW KOHBEHITNN «O MTOPSIIKE pa3perire-
HUSl WHBECTHIIMOHHBIX CIIOPOB MEXAY IOCyIapCTBaMHU U MHOCTpaH-
HBIMH JINIIAMU», ToAncaHHo# 18 mapta 1965 r. (nanee — KonBeHmus
ICSID), 3akperuieHO, 4YTO TOPSAOK WCIOTHEHHS apOUTPakHOTO
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pELICHHs OTIpeIeNseTCsl 3aKOHaMH 00 UCTIOTHEHUH CyeOHBIX pelie-
HUH, JeHCTBYIONIMMH B TOCYIapCTBE, HA TEPPUTOPUU KOTOPOTO TAKOE
WCTIOJTHEHHUE MCTIPAIIMBAETCS.

B cootBerctBuu ¢ 1. 1 cT. 501 «Ilpu3Hanue u nmpuBereHNE B HC-
MIOJIHEHNE PEIICHU HMHOCTPAHHBIX CYJ0B, apOMTPaXKHBIX pPEIICHHUN
WHOCTPAHHBIX apOuTpaxkei» [paxmaHCKOTro mpoleccyambHOro KO-
JIeKCa peIIeHHs, TTOCTAaHOBICHHUS W ONpeAeNieHHs] 00 YTBEPKACHUU
MHUPOBBIX COTJIALICHUH, Cy/leOHbIe MPUKa3bl HHOCTPAHHBIX CY/IOB, a
TakKe apOMTpaKHbIE pemIeHNs] WHOCTPAHHBIX apOWTpakeidl Mmpu3Ha-
I0TCS ¥ IPUBOASTCA B HCTONHEHHe cyaamu PecnyOmuku Kazaxcraw,
€clIi MpU3HAHWE U MPUBEJCHHE B MCIIOJIHEHUE TaKUX aKTOB Ipery-
CMOTPEHBI 3aKOHOJATEILCTBOM U (MIJIM) MEXIyHApOIHBIM JIOTOBO-
poMm, patudunrpoBaHHsM PecryOnmkoi Kazaxcran, mu0o Ha OCHOBE
B3aUMHOCTH.

Cornacno . 1 cr. 4 Koncrurymuu PecnyOnvku Kasaxcran®* neii-
CTBYIOIIMM TpaBoM B PecrryOmmke KazaxcraH sSBISIOTCS B TOM YUCIE
HOPMBI HOPMAaTHBHBIX TocTaHOBNEeHHM BepxosHoro Cyma PK. B co-
OTBETCTBUH C 1. 3 cT. 5 3akona Pecrrybnuku Kazaxctan ot 6 anpens
2016 roga Ne 480-V «O mpaBoBbIX akTax» (Hajree — 3aKOH O TIPABOBBIX
aKTax)° B HOPMAaTHBHOM TIO0CcTaHOBJIeHNN BepxosHoro Cyna Pecry6-
nuku Kazaxcran conepikaTcsi pa3bsiCHEHHS 10 BOIIpocaM CyneOHoN
npakTuku. [Ipu atom cormacHo n. 5 cr. 10 3akoHa 0 MPaBOBBIX aKTax
HOpMaTHUBHBIE TocTaHoBIeHUs BepxoBHoro Cyna PK naxonstcs BHe
HepapXxuy HOPMATHBHBIX MPABOBBIX aKTOB, yCTaHOBIEHHOH cT. 10 3a-
KOHa O MPaBOBBIX AKTAX.

Tak, B cooTBercTBUH ¢ 1. 30 HopmatuBHOro nocranosnenus Bep-
xoBHOTO Cyna Pecrrybnukn Kaszaxcran ot 11 urons 2003 roma Ne 5
«O cynebHOM pemenun» (nanee — HopmatueHOe mocraHosneHue)®,
peLIeHNs HTHOCTPaHHBIX CYJIOB M apOUTpaskel, cormacHo ctatse 501
I'TIK, MoTyT OBITh IPEABSIBIIEHBI K MPUHYIUTETFHOMY HCTIOTHEHHIO B
PecniyOnuke Kazaxcran B TeueHUe TpeX JIET C MOMEHTA BCTYILICHHUS
pelIEeHUs B 3aKOHHYIO CHITy, €CIIM 3TO MPEAyCMOTPEHO 3aKOHOM WM

Koncturynus PecnyOnuku Kazaxcran (mpuHsATa Ha peciryOIMKaHCKOM pedepeHayme

30 aBrycra 1995 rona) // http://www.akorda.kz/ru/official documents/constitution

3akoH Pecny6nnku Kasaxcran ot 6 ampesst 2016 roma Ne 480-V «O npaBoBbIX akTax» //
https://online.zakon.kz/document/?doc_id=37312788

HopmatuBHoe nocranosienne BepxosrHoro Cyna Pecry6uiikn Kasaxcran ot 11 nrons 2003
rozma Ne 5 «O cyne6uom pewenuny // http://adilet.zan.kz/rus/docs/P03000005S
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MeXIyHapoIHBIM ToroBopoM PecrryOmmku Kazaxcran. [IpuBenenue B
HCIIOJTHEHHE TaKOr0 PEIICHUsS MPOU3BOIUTCS MO XOJATaliCTBY 3auH-
TEePECOBAHHOW CTOPOHBI ompeesieHneM cyna Pecrryonuku Kazaxcran
B COOTBETCTBUH C MPABUIAMHU O MOJCYJHOCTH, onpeaeneHHon ['pax-
JaHCKUM TPOLIECCYaTbHBIM KOAEKCOM IO MECTY MCIIOJHEHHUS pelle-
HUS.

K xoparaiicTBy, KaK NpaBUIIO, IPUIIATAIOTCS:

- JIOJDKHBIM 00pa3oM 3aBepEeHHas KOMUS PEIICHHs, O IPUHYIH-
TENBHOM HCIIOJIHEHUH KOTOPOTO HCIPAIINBAETCS PA3pELICHHE;

- o(unHaILHBINA JOKYMEHT O TOM, YTO PEIIeHrEe BCTYMHJIO B 3a-
KOHHYIO CHIIy, €CITH 9TO OOCTOSTEIbCTBO HE BUJHO M3 TEKCTa
peleHus;

- JI0Ka3aTelbCTBA, MOATBEPKAAOIINE HAIIEKAIEE U3BEIICHNE
CTOPOHBI WJIM €€ IPEJICTaBUTEINS B CITydyae MpoleccyalbHOIl He-
J1eecriOCOOHOCTH CTOPOHBI, IPOTUB KOTOPOH BBIHECEHO pellie-
HUE, O MPOLIECCE;

- WCTIOJHHUTENBHBIN JOKYMEHT C OTMETKOW O YACTHYHOM HCIIOJI-
HEHHUH pelIeHus MPU HAJMYUU TaKOBOTO;

- 0 AenaM JOTOBOPHOM NMOACYAHOCTH AOKYMEHT, MOATBEPXKIa-
IOLLUI COrJalleHue CTOPOH M0 ATOMY BOIPOCY.

IIpumeuarensHO TO, UTO B JTaHHOM ITyHKTe HopMaTHBHOIO mocra-
HOBJICHUS HE NPOBOJUTCA pPa3rpaHUUYEHHE JOKYMEHTOB, KOTOpBIE
MPUJIATalOTCS K XOAATANCTBY O IPHHYIUTEIEHOM UCIIOTHEHUHN pelle-
HUW WHOCTPAHHBIX CYJOB M PEIIEHHI WHOCTPAHHBIX apOUTpaked. A
MEXTy TeM, Kak H3BecTHO, Hpro-Mlopkckas KOHBEHIIHS COKpATHIIA ITe-
pEeYeHb JOKyMEHTOB, KOTOPBIE JOJKHBI TPEACTABIIATHCS A IPU3HA-
HUS U TIPUBEICHNS B UCIIOJHEHNE MHOCTPAHHOTO apOUTPAKHOTO pe-
LICHUS], 10 JIByX JIOKYMEHTOB, 8 UMCHHO: CaMO apOUTpasKHOE pellie-
HHUE WU €r0 3aBEpeHHAas KOIUs; OPUTHHAT apOUTPa)KHOTO COTrJjlalie-
HUIS MM €T0 3aBePEHHAs KOs .

B s3t0i1 cBsA3u pacmmpenne B HopMaTUBHOM OCTaHOBJICHHUH IIE-
PeuHs JOKYMEHTOB HE COOTBETCTBYeT TpeGoBanuaM Heto-Hopkckoit
KOHBEHINHY, a TIOTOMY, Ha Halll B3I, HYKIaeTcsl B yTOUHEHUH. B
HAaCTOsAIee BpeMs IMOJOKEHHE cracaeT umewmasdca B 1. 30

" MeskayHaposHblii koMmMepueckuii apoutpax. Yue6uuk / [lon pen.: B.A. Mycuna, O.10.
CksoprioBa. CIT6.: AHO «Penakius xxypHana «Tpereiickuii cym»; M.: Undorponuk Menua,
2012. C. 40-42.
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HopmartuBHOrOo moctaHoBiIeHUSI pasa O TOM, UYTO NEpPEUHCICHHBIC
JOKYMEHTBI TIPUIIATaf0TCsI K XOJaTalCTBY «KakK MPaBUIIO», a HE B 00sI-
3aTeIHHOM TOPSIKE.

B coorBerctBuu ¢ m. 2 cr. 503 I'TIK k 3asiBIeHHsIM O BbIJaye MC-
MOJTHUTEJIFHOTO JINCTA IPUIIATAIOTCS JOJKHBIM 00pa30M 3aBepEeHHBIC
MOJYIMHHBIE aKThl, YKa3aHHbIe B yacTu mnepBoi cratbu 501 Hactosd-
mero Kopekca, min JOMKHBIM 00pa3oM 3aBEpPEHHbIE MX KOIHH, a
TaKke MPH HAIMYUU — IMOJUIMHHOE apOUTPaKHOE COTJIALICHUE WIIH
JIOJDKHBIM 00pa3oM 3aBepeHHas ero Komus. Eciam ykazaHHBIE akThI
WM apOUTpaXXHBIE COTJIAIIEHHUS M3JI0KEHBI HA MHOCTPAHHOM SI3BIKE,
CTOpPOHA JIOJDKHA MPEICTaBUTh JOLKHBIM 00pa3oM 3aBepeHHBIN HMX
MepPeBOJ] Ha Ka3aXCKUH WU PyCCKHUH S3BIKH.

3agacTyio Cynbl IIOMHUMO apOWUTPaXHOTO COTJIAIIEHHS] W apOuT-
PaKHOTO pelIeHus], TpeOyIOT MPeJOCTaBIeHNs OTMETKH Ha apOUTpaK-
HOM PEIIICHUH U CIIPABKHU O €r0 BCTYIUICHUH B 3aKOHHYIO CHITY.

Taxk, [locTaHoBICHHEM CyIeOHOW KOJUISTHH IO TPaKTAHCKUM JTe-
nam BepxosHaoro Cyna Pecrryonnkn Kazaxcran ot 11 ntons 2017 roga
Ne 6001-17-00-3r11/396 Onpenenenne CMDCa ropona AnMmarsl oT 6
nexadpst 2016 rozga, onpenenenne cyaeO0HONW KOJUIETHH TI0 TPak/aH-
CKHM JiejaM AJIMAaTHHCKOTO TOPOACKOTO cyma oT 8 deBpans 2017
roaa ObUIO OTMEHEHO.

[TAO «®» o6paTuoch B Cy[I ¢ 3asBIICHHEM O MPU3HAHUH U pa3pe-
[IEHUH TIPUHYIUTENILHOTO UCTIONHEHUS Ha TeppuTOpun PecryOnuku
Kazaxcran pemenns MexmyHapoIHOTO KOMMEPYECKOTO apOuTpax-
HOro cyzaa npu Toproso-npomsliuieHHOHN nanare Poccutickon ®epe-
pamnu (manee — MKAC) ot 24 aBrycra 2016 rona o B3bickanunu ¢ AO
«1» B momp3y ITAO «®» cymmer ocHOBHOTO jgoira 109 434 920,41
pyOueii, Heycroiiku B cymme 10 711 969,56 py6ueli, pacxo/ioB 1o
ymare apoutpaxknoro coopa B cymme 1 488 734 py6neii (nanee — Pe-
menwne). Onpenenennem CM3OC ropona Anmarsl ot 6 nexabps 2016
rojia B yIOBJIETBOPEHUH 3asiBJICHUS 0TKa3aHo. OnpeneneHneM cyaeo-
HOM KOJUIETHH MO Ipa)IaHCKHUM JejaM AJMaTHHCKOTO TOPOACKOIro
cyna ot 8 ¢eBpans 2017 roga onpeneneHue cya nepBoi HHCTAHIIUU
OCTaBJIeHO 0€3 N3MEHEHUSI.

OtmeHsIst 3TU cyZeOHbIe aKThl, CyJeOHas KOJJIeTHsl yCTaHOBHIA
crenyomue rpyOble HapymieHus. MecTHbIE Cy/bl, OTKa3bIBasi B YI0-
BreTBopeHnn 3asBieHusS IIAO «®», ykazaaum Ha OTCYTCTBHE B
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Pemennn oTMeTKH O €ro BCTYIJIEHHM B 3aKOHHYIO CHJIYy, a TaKKe
CpOKa JOOPOBOJIEHOTO MCIIOTHEHUSI.

‘Yka3aHHbIE BBIBOJIBI MECTHBIX CYJOB Cy/Ae0Hast KOJUIETHs CUUTAET
HECOCTOSITeIbHBIMU. B cooTBeTCTBUM ¢ yHKTamu | u 2 maparpada 44
Pernamenta MKAC pemenne MKAC sBnseTcss OKOHYaTENbHBIM U
00s13aTEeTbHBIM C JaThl €r0 BBIHECEHUS M HCIHOJIHAETCS CTOPOHAMHU
JIOOPOBOJIEHO B yCTaHOBIIEHHBIN B PEIIEHNHN CPOK, a €CITH CPOK MCTIO-
HEHUS B pPELEHUM HE yKa3aH, TO OHO MOJUIEKHUT HEMEIJIEHHOMY HC-
nonHenuto. [Tpu atom Pernamentom MKAC He npeaycMoTpeHo mpo-
CTaBJIEGHHE OTMETOK Ha PEIICHUSX O BCTYIUICHHH WX B 3aKOHHYIO
CuIly.

B cBoto ouepens, ITAO «D» k 3asiBiIEeHUIO OBUIM MPHIIOKEHBI
crpaBka MKAC ot 19 okts6ps 2016 roma, moamucanHas IEPBBIM 3a-
MECTHTEJIEM OTBETCTBEHHOTO cekperaps benoBeiM A.I'., 0 BeTymie-
HUM penieHns ot 24 asrycta 2016 roga B 3aKOHHYIO CHIY.

Taxum o0pazom, CyJaM ClIeAyeT UMETh B BHIy, YTO IIPEAOCTABIIE-
HUE OTMETKH Ha apOMTPaXKHOM pEIIeHWH WM CHPaBKH O €r0 BCTYTI-
JIeHUH B 3aKOHHYI0 cuity B coorBercTBuH ¢ ['TIK He Tpebyercs. Ha
HAalll B3IV, AaHHOE IMOJIOKEHHE HeoOxoauMo 3akpenuts B Hopma-
TUBHOM TocTaHoBiIeHnn Bepxosuoro Cyna PK mo Bompocam npuny-
JUTEITFHOTO MCIIOMHEHHS apOUTPaKHBIX PEIICHNH, TPOEKT KOTOPOTro
B HacTosIIee BpeMs pa3padaTbiBaeTCsl.

2. Ilopsa10k NPUHYAUTEIHLHOTO UCIIOJHEHUSI MHOCTPAHHBIX ap-
OMTPaKHBIX pelIeHni

[IpuayauTensHOE HCMOTHEHHE apOUTPAKHOTO PEIICHUS, BBIHE-
CEHHOTO Ka3aXCTAaHCKUM apOuTpa)keM, MPOU3BOJIUTCS B TOPSJIKE,
pEAYyCMOTPEHHOM cTaThsiMu 253 — 255 T'TIK.

[IpuayauTensHOE HCMOTHEHHE apOUTPAKHOTO PEIICHHUS, BBIHE-
CEHHOTO HMHOCTPaHHBIM apOHMTpa)KeM, OCYIIECTBISICTCS B IMOPSAKE,
npeaycMoTpeHHoM cTtatbsimu 501, 503, 504 I'TIK.

B cootBercTBum ¢ 1. 1 cr. 503 I'TIK B ciyuae, ecinu apbutpakHoe
pelIeHNUE HE HCIIOIHEHO JOOPOBOJIBHO B YCTAHOBJIEHHBIN B HEM CPOK,
CTOpOHA apOUTPAXKHOTO pa3OUpaTeNbCTBa, B MOJIB3Y KOTOPOH BBIHE-
CEHO apOUTpakHOE pelieHne (B3bICKATEINb), BIIPaBe 00PaTUTHCS B CY/I
C 3asABICHUEM O NPUHYIUTEIBHOM HCIOIHEHUH apOUTPa>KHOTO
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PEIICHUs 110 MECTY PACCMOTPEHUS CIIOpa apOouTpakeM Ju00 Mo MeCTy
JKUTEIHCTBA JOJDKHUKA WK TI0 MECTY HAaX0XKIEHUS opraHa Iopuande-
CKOT'O JIMIIA, €CJIM MECTO JKUTENIHCTBA MJIM MECTO HaXO0XKIEHUs HEus-
BECTHO, TO TI0 MECTY HaXOXKJICHUS UMYIIIECTBA TOJDKHUKA.

CormacHo 11. 2 c¢T. 503 I'TIK k 3agBIEHHIO O BBLOAYE UCIIOIHUTEID-
HOTO JINCTa Ha MPUHYAUTEIHLHOE UCIIOIHCHHE HHOCTPAHHOTO apOuT-
pPaXHOTO PEIICHHUS MPIIATalOTCsA JODKHBIM 00pa3oM 3aBEpEHHOE
MOJIJTMHHOE apOUTPaKHOE PEIICHHEe MHOCTPAHHOTO apOUTpaxa WM
TIOJDKHBIM 00pa30M 3aBepeHHast KOS, a TakKe MPH HATHIUH — TIOI-
JIMHHOE apOUTPaKHOE COTJIANIEHNE WITH TOJDKHBEIM 00pa3oM 3aBepeH-
Has ero konus. Eciiu yka3aHHBIC aKThl WIKM apOUTPaKHBIC COTJIAIIe-
HUS U3JI0KEHBl HA UHOCTPAHHOM SI3bIKE, CTOPOHA JOJDKHA HpeacTa-
BHTH JOJDKHBIM 00pa3oM 3aBEPEHHBIN MX MEPEBOJT HA Ka3aXCKUH WITH
PYCCKUH S3BIKU.

Cnenyetr orMeTuTh, uTo naHHble HOpMbl ['TIK momHOCTBIO COOT-
BETCTBYIOT TPeOOBaHUSIM HLIO-IZOpKCKOf/i KOHBCHIIWH O IPU3HAHUH U
TIPUBCIICHUH B UCIIOTHCHIE MHOCTPAHHBIX apOUTPaKHBIX PEIICHUN B
4acTh TPeOOBAaHUS O TPEABSBICHUM B KOMIIETCHTHBIH CYJ TOJIBKO
JIBYX JIOKYMEHTOB — CaMOT'0 PEIICHHS U apOUTPAKHON OTOBOPKH.

Uto K& 03HAYACT «IODKHBIM 00pa3oM 3aBEPEHHBINY HITH «JIera-
TU30BaHHEI» MoKkyMeHT? llom neramu3anmel MPUHATO TMOHUMATH
JIECHCTBHE, TIOCPEICTBOM KOTOPOTO IyOJIMYHOE JOKHOCTHOE ITUI0
CBUJETEIHCTBYET JIOCTOBEPHOCTHh IMOANKMCHA Ha O(HIHATHPHOM WIN
JaCTHOM JOKYMEHTE U Ka4eCTBO, B KOTOPOM JIEHCTBOBAIIO JIUIIO, TTO-
MMCaBIIee aKT, a PaBHO, B ClIy4ae HEOOXOAMMOCTH, U TIO/UIMHHOCTh
TeYaTy WK IITaMIla, KOTOPBIMH CKPEIUIEH 3TOT aKT, C TEM YTOOBI OH
MOT CUUTATHCS IOCTOBEPHBIM Be3jie, TIe OyIeT npeacTasineH. Kak u3-
BECTHO, CYIIECTBYET JBA OCHOBHBIX MEXaHW3Ma JICTAIU3AIUU: KOH-
CyJIbCKasl JIeTalu3alusi U MPOCTaBJICHUE amoOCTUIIs (aOCTUIMPOBA-
HUE).

ATOCTUIb — 3TO CHEIMATBHBIN IITaMII, TPOCTABIISAEMBIA Ha O(U-
LHAaJbHBIE JOKYMEHTHI HEKOMMEPUYECKOTO XapaKkTepa, BEIAaHHBIE IOC-
YAapCTBEHHBIMH OpPTraHaMH M YUYPEXICHUSMHU CTPaH, MPUCOCTUHIB-
muxcst kK ["aarckoit KoHBEHITHH OT 5 okTsA0ps 1961 roma «O6 oTMeHe
TpeOoBaHUI JIeTaan3aiu odumanTbHBIX WHOCTPAaHHBIX
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nokyMeHTOB»®. TIpocTaBIeHHbIH Ha JOKYMEHTE IITaMI «aTlOCTHIIbY
He TpeOyeT nanbHeHIIel Ieraau3aiy Wi 3aBepeHusl CaMoro JIOKY-
MeHTa. Takoil MOKyMEHT Hpu3HaeTcs O(QHUIMANbHBIMH OpraHaMH U
YUPEXICHUSIMU BCEX CTpaH, IPUCOEINHUBIINXCS K ['aarckoil KoHBeH-
UK oT 5 okTsI0psa 1961 rona, 1 ©MeeT IOPUANUECKYIO CHITY Ha UX Tep-
PHUTOPHH.

CynebHasi TpakTHKa MMOHAYaTy IONDIa Mo Hamboyiee TuOepaih-
HOMY MYTH, OCBOOOX/Iasi HHOCTPAaHHbIE apOUTPaXKHbIE PEHICHUS OT
neramm3anuy. OHAKO TaKOH MOAXOJ HE CTall JOMHUHHUPYIOIINM, H B
OOJIBIIMHCTBE CIIy4aeB apOUTpakHbIE CYJIbI B paMKaX MPOH3BOJICTBA
0 JieflaM O MPHU3HAHWM U MPUBEJICHUH B HCIIOJIHEHUE NHOCTPAHHBIX
apOUTPaXKHBIX peIICHUH TPEOYIOT OT CTOPOHBI JIETaIM30BaTh 3TOT J10-
KYMEHT.

B TakoMm ciyuyae Hanbosnee NpeAnoOUYTUTENBHBIM ISl CTOPOHBI Me-
XaHNU3MOM JIeTaliu3alnu (C TOYKHU 3peHHs yA00CTBa U MPOCTOTHI pea-
JM3AIH) SBISUIOCH OBl allOCTHIIMPOBAaHUE 110 MECTOHAXOKICHUIO ap-
outpaxa. OgHAKO aNOCTUIMPOBAHUIO COTIACHO ['aarckoif KOHBEH-
LUK, OTMEHSIoLIeH TpeOoBaHue JeTallu3allid HHOCTPAHHBIX O(HIIHU-
ANBHBIX IOKYMEHTOB, TIOJJIEXAT TOJIBKO O(pHUIIMANBHEIE JOKYMEHTHI, K
KOTOPBIM HE OTHOCSITCS PEIICHNST HETOCYAaPCTBEHHOTO OpraHa, KOTo-
PBIM SIBIISIETCS MEXKIyHAPOIHBIH KOMMEPUYECKHH apOnuTpax.

Kak Ha mpakTuke pemraeTcst BONpoc 0 PexXUMe JIeranu3auuu (armo-
CTUIIMPOBAHUS) MHOCTPAHHBIX apOUTpaKHBIX perneHuid? CTOpOHBI
puOerarmT K yciayraMm HOTapHuyca, BEIOpaB COOTBETCTBYIOIIEE HOTA-
puasbHOE JieiicTBHE (B 3aBUCUMOCTH OT COZI€P KaHUs HAlIHOHAJIEHOTO
HOTapHAIILHOTO 3aKOHOAATEIhCTBA U MPEIOCTABIISIEMBIX M BO3MOXK-
HOCTEH), TO €CTh HOTAPHAIHHO 3aBEPSIIOT KOMHUIO apOUTPaKHOTO pe-
nieHus (TouHee NpuoerarT K TAKOMY HOTapHallbHOMY JISHCTBUIO, KaK
CBHUJIETENLCTBO IMOUIMHHOCTH TMOANUCH Ha apOUTPaKHOM pEICHUH
WU COTTIAlICHNH). B nanpHeHIeM armocTHIMpOBaHUIO OyAeT ToIIe-
KaTh y>Ke MOJIMTUCH U Ne4aTh HoTapuyca. JlaHHbII MeXaHU3M Jierasu-
3allUM PEeUICHUH HHOCTPAaHHBIX apOUTpa)kel CyIecTByeT B OONbIINH-
CTBE TOCYAapCTB.

Takum 00pa3om, ISt TOTO YTOOBI MPUHYAUTEIHHO WCIOIHHUTH B
Kazaxcrane apOuTpa)kHoe pelleHHe, BBIHECEHHOE COCTaBaM

8 Pecny6muka Kasaxcran npucoeunmiach k I'aarckoit kousenuuu 5 anpens 2000 roga,
¢ 30 stuBaps 2001 rosxa sra KonBeHus Berynuia B cuity st Kazaxcrana.
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apOuTpoB ApOuTpakHoro wHcTUTyTa ToproBoi mamatel T. CTOK-
rojbMa Ha aHTJIMACKOM SI3BIKE, CTOPOHA, B TIOJIB3y KOTOPOH COCTOsI-
JIOCh peIlieHne, IEPEBOIUT PEIICHNE U apOUTPaKHOE COTIIAllIeHUE Ha
Ka3aXCKUM WM PYCCKHUM SI3BIK, 3aT€M HOTAPUAIBHO 3aBEPSET pelle-
HUE U apOuTpaxkHoe cornamenue B r. Ctokronsme. [locie yero ona
anOCTIIIMPYET YKa3aHHBIE JOKYMEHTHI M BMECTE C 3asBICHHEM O MIPH-
HYAUTEIFHOM HCTIOJHEHUU apOUTPa)KHOTO PEUICHUST HAIPABIIIECT UX
B CyJ IO MECTY >KMTEIhCTBA JOJKHUKA WM 1O MECTy HaXOKICHUS
OpraHa IOpPUAMYECKOTO JIMIA, €CI MECTO JKUTENbCTBA WM MECTO
HaxXOXXJICHUSI HEW3BECTHO, TO IO MECTy HaXOXICHHsS WMYIIECTBA
JOJDKHUKA.

B cootrBerctBuu C 1. 3 c1. 253 u n. 3 cr. 503 T'TIK 3asBneHue o
BBIIaye WCIOJHUTEIHHOIO JINCTA MOXKET OBITh MOJAHO HE IMO3THEe
TPEX JIeT CO JHS OKOHYAaHHS CPOKa i TOOPOBOJILHOTO UCIIOITHECHUS
apOUTPaKHOTO PEIICHUS.

3asiBIIeHHE O BBIJa4€ MCIIOJHUATENBHOTO JTUCTA, TIOJaHHOE C TPO-
IyCKOM YCTaHOBJICHHOTO CpPOKa, K KOTOPOMY HE OBLIN MPHIOKCHBI
XO0JIaTalCTBO O BOCCTAaHOBIICHHU CPOKA W TMOATBEPKTAIOIINE JTOKY-
MEHTBI, BO3BPAIIAEeTCS Cy/IOM 0€3 PacCMOTPEHHsI, O YeM BBIHOCHTCS
onpeneneane. Onpenenenne MOXeT OBITh 005KaTOBaHO, OMPOTECTO-
BaHO B CY/I alleJUSIITIOHHON WHCTAHIIUHU, PEIICHUE KOTOPOTO SIBIISICTCS
OKOHYATEIbHBIM.

Cyn BrpaBe BOCCTaHOBUTH CPOK Ha TOAAYy 3asBICHUS O BbIIaue
HCTIOJTHATEIILHOTO JIUCTA, €CIIN MPU3HACT MPUIHNHBI IIPOITyCKa yKa3aH-
HOTO CPOKa YBaXKUTECIbHBIMU.

3asiBIIeHUE O BBIJAaue MCIIOIHHUTENBHOTO JINCTA PacCMaTpUBaETCs
CyIbEH €IMHOIMYHO B TEUCHUE ISITHAAATH padOduX JHEH CO THS TT0-
CTYTUICHUS 3asiBiIeHU B cy[ (1. 6 cT. 253 m m. 6 ct. 503 I'TIK).

O nocTynuBIIEM 3asBJICHUN B3BICKATENSL O MPUHYIUTEIHHOM HC-
TTOJTHCHUH apOUTPAKHOTO PEIICHUS, a TAKXKE MECTE U BPEMEHHU €ro
PaccCMOTpPEHHUsI B CYJcOHOM 3aCelaHuu CYyJ YBEIOMJISCT JOJDKHHUKA.
B3bickaTens Takke yBEJOMIIIETCS O MECTE U BPEMEHHU PAaCCMOTPEHHUS
ero 3asBieHns. HesBka JOIDKHUKA WK B3BICKATENs B CyieOHOE 3ace-
JaHWE He SBISIETCS MPEMsITCTBHEM K PACCMOTPEHUIO 3asBIICHHS, €CITH
OT JOJKHUKA HE TOCTYIIIIO X0AaTaliCTBO 00 OTIIOKEHUU PACCMOTpE-
HUS 3asIBJICHUS C YKa3aHUEM YBAKUTEIBHBIX PUYUH HEBO3ZMOXKHOCTH
SABHUTHCS B CyJeOHOE 3aceaHme.
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Baxxnoe npaswiio 3akperieHo B 1. 8 cT. 503 I'TIK. Ono 3akmroya-
€Tcs B TOM, YTO CyJ IIPH PACCMOTPEHUH 3asIBJIICHUS O BbIAAa4Ye HCIO-
HUTENBHOTO JICTA Ha MPUHYAUTEIHHOE HCIIOTHEHHE apOUTPaXXHOTO
pelIeHus He BIpaBe MepecMaTpuBaTh €ro Mo CYIIECTBY.

[lo pesympTataM paccMOTpEHHs 3asBICHHS CYIOM BBIHOCHUTCS
OIIpeJeNICHNE O BblAAa4Ye HCIOJHUTEIBHOTO JIMCTa MO0 00 OTKase B
ero Beigaue. Ompesenenne cyia O Bbllaye MCIOJHUTEIHHOTO JINCTa
MOJICKUT HeMealieHHOMY ucrnonHenuio (1. 9 ct. 503 T'TIK).

3. OcHoBaHus AJist OTKa3a B NPU3HAHUU WJIH NIPUBCACHUH
B HCITIOJTHCHHE apﬁnTpaMHoro peuicHus

B cootserctBuu co ct. 504 I'TIK oTka3 B BeIgade U BbI1a4a UCTIOJN-
HUTENIBHOTO JIMCTa Ha MPUHYIUTENbHOE HCIIOJHEHUE WHOCTPAHHBIX
apOUTPaKHBIX PEIICHUH OCYIIECTBISIOTCS 110 IPaBUIaM, IPEAYCMOT-
pensbiM TiaBoit 20 Hactosiero Kogekca. B nannom ciydae ct. 504
orchuaeT K cr. 255 I'TIK, conepxamieii ncuepIbBaronii IepevaeHb
OCHOBAHM I 0TKa3a B BbIJJaue UCIIOJTHUTENBHOTO JINCTAa HA TIPUHY-
JUTENBHOE HCIIOJTHEHUE apOUTPaKHBIX PEIICHHUH, BHIHECEHHBIX BHYT-
PEHHUMH Ka3aXCTaHCKUMH apOHUTpakaMH.

OcHoBaHus 7151 0TKa3a B MPU3HAHNHN UJTH TIPUBEIEHUH B UCIIOJIHE-
HHUE apOUTPa)KHOTO PELeHHUs PEeLyCMOTPEHHI CT. 57 3akoHa 00 ap-
outpaxe u cT. 255 ['pakjaHCKOTO TIPOIECCYATBHOTO KOJEKCa.

Tak, cornacao ct. 255 I'TIK:

«1. Cyn BEIHOCHT ompefesieHre 00 OTKa3€e B BbIJIa4€ HCTIOHUTEIb-
HOTO JINCTa Ha NMPHUHYIUTEIbHOE UCIIOIHEHHE apOUTPaXKHOIO pelie-
HUS, €CTIH:

1) cropoHa, IPOTHB KOTOPO# OBLIO MPHUHAITO apOUTPAKHOE pellie-
HUE, MIPEJICTAaBUT B CyJl AOKA3aTEIbCTBA TOTO, YTO:
apOuTpaXHOE COTJIAIIEHHE HEJEHCTBUTENBHO 1O 3aKOHAM TOCY-
JApCTBA, KOTOPBIM CTOPOHBI €T0 MOJYMHMIIN, a IPU OTCYTCTBUHU Ta-
KOTO yKa3aHus — o 3akoHaM PecmyOnuku Kazaxcran;

apOUTpa)KHOE pEIICHHE BBIHECEHO IO CIOpPY, HE NPeAyCMOTPEH-
HOMY apOMTpPaXXHBIM COTJIALIEHUEM WU He MOANAAAIOLIEMY IO €ro
YCIIOBHSI, THOO COJIEPKUT MOCTAHOBIIEHHS 110 BOIPOCAM, BBIXOIAIINM
3a IIpeieNbl apOUTPaKHOTO COTJIAIICHHUS, a TAK)KE BCIEACTBUE HEMO-
BEJIOMCTBEHHOCTH CIIOpa apOUTpPaxy;
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OJlHa U3 CTOPOH apOWUTPaKHOTO COTJAIEHHs OblIa MPHU3HAHA CY-
JIOM HeZeeciocoOHOH 1100 OrpaHNueHHO IeeciOCOOHOH;

CTOPOHA, TPOTHUB KOTOPOI BBIHECEHO pellieHHe, He Obla TOKHBIM
00pa3oM yBeJOMIIEHA O Ha3HauYeHWU apOuTpa Wiu 00 apOUTpakHOM
pa3buparesnbCTBe, WM MO APYTHMM HPUYWHAM, NMPU3HAHHBIM CYAOM
YBaKUTEIbHBIMH, HE MOTIJIa IIPEACTaBUTh apOUTPaKy CBOM OOBSICHE-
HUS,

MMEeTCsl BCTYIHBILEE B 3aKOHHYIO CHJIY, BBIHECEHHOE IO CIIOPY
MEXIy TEMH K€ CTOPOHAMH, O TOM K€ IPEAMETE U 110 TEM XKE OCHO-
BaHUSAM pEIIeHHE Cy/a WiIN apOuTpaxHOEe pelieHne Judo ompeaene-
HHUE CyJa WK apOuTpaxka o MpeKpalleHHH MPOU3BOJICTBA MO /eIy B
CBSI3U C OTKA30M HCTILA OT HCKa;

BBIHECEHUE apOUTPa)KHOT'O PEILIEHHS CTAI0 BO3MOXHBIM B PE3YJIb-
TaTe COBEPIICHHsI YTOJOBHOTO MpPaBOHAPYIIECHHS, YCTaHOBJICHHOTO
BCTYIUBILUM B 3aKOHHYIO CUITy IPUTOBOPOM CY[a;

cocTaB apOuTparka WJIM apOWTpakHas Ipolleaypa pa30ouparein-
CTBa HE COOTBETCTBOBAIM TPEOOBAHUSIM 3aKOHA;

pelleHHe elle He CTaNo 00sI3aTeNbHBIM ISl CTOPOH MJIH OBLIO OT-
MEHEHO, HJIH €r0 UCIOJHEHHE ObIO IPUOCTAHOBIICHO CYA0M CTPaHBbI,
B COOTBETCTBHH C 3aKOHOM KOTOPOH OHO OBLIO BBIHECECHO;

2) Cya yCTaHOBHT, UTO TIPUBEICHHUE B MCIOJIHEHHE 3TOTO apOuT-
PaKHOTO peleHus] MPOTHBOPEUHT MyOnnYHOMY mopsiaky Pec-
ny6sinku Kazaxcran uiy 9to crop, 1o KOTOpoOMy BBIHECEHO ap-
OuTpakHOE pelIeHNe, He MOXKET SIBIATHCS MPEAMETOM apOuT-
Pa’KHOTO pa3doHUpaTenbCTBa B COOTBETCTBHHU C 3aKOHOM.

2. Ecin apOutpaskHOE peleHue 1o BOonpocam, KOTOpbIe 0XBaThl-
BaIOTCS apOUTPAXKHBIM COTJIAIIEHHEM, MOTYT OBITh OTJEIICHBI OT pe-
LICHUI 10 BOMPOCaM, KOTOpPBIE HE OXBATHIBAIOTCS TAKUM COTJIallie-
HHUEM, TO B BbIIa4€ UCIIOJHUTEIBHOTO JIUCTA Ha IPUHY IUTEIbHOE HC-
MOJTHEHUE TOW YacTH apOUTPa)KHOTO PEUICHUs, KOTOpask OXBaThIBa-
eTcs apOUTPaXKHBIM COTJIAICHUEM, HE MOXKET OBITh OTKa3aHO.

OcHoBanus, npeaycMmorpeHHsle cT. 255 TI'TIK, npumenstorcs
TOJIbKO B OTHOLICHUH PEIICHHH, BBIHECEHHBIX BHYTPEHHUMH Ka3ax-
CTaHCKUMHM apOUTpa’kaMHi U HHOCTPAHHBIMH MEXXIyHApOIHBIMU KOM-
MepYECKUMHU apOuTpakaMHu.

Mexnay Tem cyneOHOH MpaKTUKE W3BECTHBI Cllydyad HEBEPHOTO
npuMmeHeHus mnonoxenuit cr. 255 I'TIK k oTkazy B NpuU3HAHUU U
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MPUBEACHUH B UCIIOJIHEHHE WHOCTPAHHOTO apOUTPaKHOTO PEIICHUS,
BBIHECEHHOTO TOCYJapCTBEHHBIM apOUTPaKHBIM CYyIIOM, a HE WHO-
CTpaHHBIM MEXTyHapOJHBIM KOMMEPYECKHM apOUTPaKeM.

Hanpumep, AnemnauuoHHas cyneOHas KOJUIETHS 1O TpakaaH-
CKUM JiesiaM AJIMaTHHCKOT'O TOPOJCKOro cyJa B cBoeM OnpeneneHun
3a Ne 2a-6040 ot 27 oktsa06ps 2017 . mpuUMEHSET MpeayCMaTPHUBAIO-
IIFie OCHOBAHMS I OTKa3a B BBIJau€ HMCIIOJHUTENFHOTO JINCTA Ha
MIPUHYAUTEIBHOE HCIIONHEHNE apOUTPAKHOTO PELICHUS MOJI0KEHUS
cT. 255 T'TIK «Otka3 B Bblja4€ UCIIOJTHUTEIBHOTO JINCTA» K PEUISHUIO,
BBIHECEHHOMY ApOHTpakHbIM cynoM OMckoil obmactu. B To Bpems
KakK 3TOT Cy/[| SIBISIETCS FOCYAapCTBEHHBIM cynoM Pocculickoit Dene-
payu. Hopwmer ct. 255 T'TIK nojuiexar NpuMEHEHHUIO TOJIBKO B OTHO-
[IeHUH apOUTPaKHBIX PEIISHUH, BHIHECEHHBIX KOMMEPYECKHMHU ap-
outpaxxamu (BHYTPEHHHMHU M HHOCTPAHHBIMH ), HO HUKaK He TOCyAap-
CTBEHHBIMHU.

Takum o0pa3zom, cymaM cieqyeT UMeTh B BHIY, YTO MPETYCMOT-
pennsie cT. 255 I'TIK ocHOBaHUS MJIs OTKa3a B BBIJJAY€ UCIIOTHUTEITb-
HOTO JINCTA HE MPHUMEHSIOTCSA K PELICHHSIM, BBIHECEHHBIM TrOCyIap-
CTBEHHBIMH apOUTPaKHBIMU CYJIaMH.

Kaxue nmpobremMbl BO3HUKAIOT B Cy1€0HOMN MPaKTHKE MTPH TpUBEIe-
HUM B MCIIOJTHEHUE WHOCTPAHHBIX apOUTpakHBIX pemeHnd B Kazax-
ctane? PaccMoTpuM 3TO Ha mpUMepe MPUMEHEHHS OTAEIBHBIX OCHO-
BaHMM IJIS OTKa3a B NMPU3HAHUU U NPUHYJIUTEIBHOM HCIIOIHEHHH,
peaycMOTpeHHbIX cT. 255 T'TIK.

3.1. ApOouTpaskHoe coryialneHue HeJeHCTBUTEJbHO 110 3aKOHAM
rocyJIapcTBa, KOTOPHIM CTOPOHBI €ro MOAYHHHIN, a MPH OTCYT-
CTBUH TAKOTI0 yKa3aHusi — no 3akoHaM Pecny6smku Kazaxcran

JokTprHa 1 HalIMOHATILHOE 3aKOHOAATENILCTBO OOJIBIIMHCTBA I'OC-
yIapCTB TPUACPKUBAIOTCS TPHUHITUIA CAMOCTOATEIHFHOCTH apOuT-
PaXHOTO coryiamieHus (MpU3HaBasi €ro CaMOCTOSTEIbHBIM JIOTOBO-
pom).

HMMeHHO TOATOMY CTOPOHBI BIIPaBe CaMOCTOSATEIHHO BBHIOPATH
paBo, MPUMEHAEMOE K apOUTPAKHOMY COTJIAICHHUIO. DTO IIPABO MO-
XKeT ObITh HHBIM, YeM MPaBo, KOTOPOE CTOPOHBI BEIOPAIM B KAUECTBE
MIPUMEHUMOTO K OCHOBHOMY JIOTOBODY.
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Bonpoc o mpaBe, mpuMEHNMOM K apOUTPa)XKHOMY COTJIAIICHHIO,
BO3HHMKAET TOTJa, KOT/Ia PEIIaeTcs BOIPOC O NEHCTBUTEIBHOCTH ap-
OUTPaKHOTO COTJIANICHUSI.

JelicTBUTENBHOCTS apOUTPaKHOTO COTJIAIICHHS OTIPeeIsIeTCs 10
3aKOHY, KOTOPOMY CTOPOHBI €r0 NOAYMHMIIM, a MPH OTCYTCTBUH Ta-
KOT'O yKa3aHHs — I10 3aKOHY CTPaHbl, II€ PelIeHHe ObUIO BBIHECEHO.
S1o npaBuno coxepxurcs B cT. V (1) (a) Hero-Mopkckoit KOHBeHIHH
0 MPU3HAHWU U IPUBEACHUH B CIIOJHEHNUE HHOCTPAHHBIX apOUTPaxK-
HBIX perienuid, cT. 34 (2) (a)(i) Tumooro 3akona KOHCUTPAJL

EBpomeiickas kouBernmmst B cT. [X (1) (a) Takum xe obpazom ype-
TYJIUpOBaJIa BOIIPOC O MpaBe, IPUMEHUMOM K apOUTpakHOMY corJja-
LICHUIO, YKa3aB, YTO K apOUTPaXHOMY COTJIAIICHHUIO IPUMEHSIETCS 3a-
KOH, BBIOpaHHBIH CTOpPOHaMH, a IPU OTCYTCTBHU TaKOBOI'O — IPABO
CTpaHbl, B KOTOPOH OJKHO OBITH BBIHECEHO peleHue. B cioyuae xe,
€CIIM CTOPOHBI HE yKa3aJli MPaBo, IPUMEHUMOE K apOUTPa)KHOMY CO-
IJIAIIEHUIO ¥ HEBO3MOXHO yCTaHOBUTD, B KAKOH CTpaHEe T0JIKHO OBbITH
BBIHECEHO apOMTpaXHOE pelIeHue, Cy/l JOIHKEH OIMPEIeNIUTh pUMe-
HUMOE TIPAaBO Ha OCHOBAHWH KOJUTM3MOHHOW HOPMBI CTPaHbI, B KOTO-
poii BO30Yy>KAEHO AETIO.

B coorBerctBum ¢ noamynkrom 1) m. 1 cr. 57 3akona o0 apbut-
paxe, noxnynkroMm 1) m. 1 cr. 255 I'TIK pelicTBUTENILHOCTE apOUT-
PaXHOTO corjameHus (IpU OTCYTCTBUM YKa3aHHsl CTOPOH O MpHUMe-
HUMOM K apOUTpa’kHOMY COTJIAILIEHHIO MpaBe) onpenessieTcs 1o 3a-
koHaMm Pecrry6mukn Kazaxcran.

[Hockonbky 3akoH 00 apOuTpaxke peryaupyer AEATeNbHOCTb ap-
ouTpakel, CO3JaHHBIX U AecTByIOMMX Ha Tepputopuu PK, To me-
CTOM BBIHECCHUS PEIICHUs] TAKUMH apOHUTpa)kaMu siBIsiercst Pecmy0-
muka Kazaxcran.

OTH HOpMBI 3akoHa 00 apOUTpa)ke COOTBETCTBYIOT OOIIEHPUHS-
TBIM B MEXK/[YHAPOIHON MPAKTHKE TIOJI0KEHHUSIM OTHOCUTEIIHHO OIpe-
JIEJIEHUS] IeHCTBUTENFHOCTH apOUTPaXHOTO COTJIAIIEHUS! B OTHOLIe-
HUM apOUTPaKHBIX PELICHU BHYTPEHHUX apOUTpaXKei.

OpHako Koraa peub UAeT O MPUHYJUTEIbHOM HCIIOJHEHUH Ha Tep-
putopun Pecrryommkn Kazaxcran WHOCTpaHHOTO apOUTPakHOTO pe-
LICHUS, HOPMBI JAHHOW CTAaThH O JCHCTBUTEIBHOCTH apOUTPaKHOTO
cornameHus (Mpu OTCYTCTBHU YKa3aHHs CTOPOH O NPUMEHHUMOM K
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apOUTpaXKHOMY corJalleHuto mpase) npotusBopeyar V (1) (a) Hero-
Mopxkckoii konsenu, cr. IX(1) (a) EBpomneiickoil KOHBEHIHH.

Hemno B Tom, yto moamyHkT 1) m. 1 cr. 57 3akona PK u moamyHkT
1) m. 1 ct. 255 I'TIK oTchuatoT K MpUMEHEHUIO 3aKOHOB PeciyOnuku
Kazaxcran, B To Bpems kak KoHBeHIMHU — K 1IpaBy CTpaHbl, I'e pele-
HHUe ObUIO BHIHECEHO.

OueBUIHO, YTO B JJAHHOM CITy4ae MPUMEHSTHCS JOJDKHBI HOPMBI
KoHBeHIMii W JeMCTBUTENBHOCTh apOUTPaKHOTO COTJIAILICHHS
JOJDKHA OTIPEIeNATHCS 10 3aKOHY CTPAaHBI, Te ObUTO BEIHECEHO HHO-
CTpaHHOE apOuTpa)kHoe pemieHue, a He mo 3akony PK «O06 apowut-
pake», KOTOPHIN K TOMY K€ MpeayCMaTpuBaeT COBEPLUIEHHO Heoboc-
HOBAaHHO PaCIIMPEHHbIA IepeueHb CYLIECTBEHHBIX YCIOBHUH apOuWT-
PaXKHOTO COTIAIIEHHS’.

Tak, cornacHo 1. 4 cT. 9 3akoHa 00 apOuTpaxe apOUTPaKHOE CO-
rJalleHUe JO0JDKHO CONePKAaTh:

1) HaMepeHME CTOPOH O IIepeaue CIopa B apOuTpaK;

2) yKasaHWe MpeaMeTa, KOTOPbIA MOJJICKHT PACCMOTPEHHUIO ap-

ouTpaxem;

3) ykazaHue KOHKPETHOTO apOMTpaxKa;

4) cornacue YMOJHOMOYCHHOTO OpraHa COOTBETCTBYIOIICH OT-
pacid WM MECTHOTO HCIOJHWTEIBHOTO OpraHa B Ciydae,
npexycMoTpeHHoM 1. 10 ct. 8 3akoHa 00 apOuTpaxe.

ITo pocrbe ApOutpaknoii Ilamarel Kazaxcrana BecHoi 2017 r.
HUMM yactHOro npasa Kacnuiickoro Yuausepcurera coBmectHo ¢ Ka-
3aXCTaHCKMM MeXIyHapoIHbIM ApOHUTpakeM OBbUIM IMOJTrOTOBJICHBI
MIPEJIOKEHNS 110 BHECEHUIO U3MEHEHHI 1 JOMOJHeHHH B 3aKOH 00
apoutpaxe u ['TIK'’. BoxbImas yacTh pa3paGoTaHHBIX HAMH TPELIO-
XKEHUH mocie o0cykaeHus Ha 3aceqanusax OOero coopaHus WieHOB
AIIK Obina ono0OpeHa 1 BKJIIOUEHA B IPOEKT 3akoHa Pecniy6nuku Ka-
3axcraH «O BHECCHUH U3MECHEHHI U JIOTIOJTHEHUH B HEKOTOPHIE 3aKO0-
HoJaTenbHbIe akThl PecyOnuku Kazaxcran mo BompocaM yCHIICHHS

® Cwm., nanpumep, Cyseitmenos M.K., Jlyiicenosa A.E. JIocTOMHCTBA U HEOCTATKH HOBOTO
3akona 06 apburpaxe // http://online.zakon.kz/Document/?doc_id=34860793

W IMpennosxenns HUU gactHoro npasa Kacnuiickoro yauepcuteta n KasaxcTaHckoro
MesxmyHapogHOTr0o ApOUTpakaro BHECCHUIO H3MEHEHHI U JOTIOIHEHUH B 3aKOH
Pecnyounkn Kazaxcran «O6 apoutpaxe» u I'paxknaHckuii mponeccyansHslil kogeke PK //
http://online.zakon.kz/Document/?doc_id=33142960
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3alIUTHI TIpaBa COOCTBEHHOCTH U apOuTpaxay» (maiee — 3aKOHOIPO-
exT)™.

3aKOHOMIPOEKT MpeayCMaTpUBAET MPUBEACHUE MOATyHKTa 1) m. 1
ct. 57 3akona PK u noanmynkra 1) m. 1 ct. 255 I'TIK B cooTBeTCTBHE C
nonoxenusimu ct. V (1) (a) Heto-Mopkckoit KOHBEHIMH O TIPH3HAHMH
Y IPUBEJICHUH B MCIIOJIHEHNE HHOCTPAHHBIX apOUTPaKHBIX PEIIeHUN
u cT. 34 (2) (a)(i) Tumosoro 3axona KOHCUTPAJIL.

3.2. ApOouTpaxHoe pelieHHe BbIHECEHO MO CIOPY, He Mpeay-
CMOTPEHHOMY apOUTPAKHBIM COTJIALIEHHEM MJIM HE MOANAAA0-
1eMy MO €ro YCJIOBHS, JIMOO COMAEP:KUT MOCTAHOBJIEHHUSI MO BO-
MpocaM, BHIXOISIIINM 32 TPeAes bl ApOUTPAKHOTO COTJIAIIIEHUS

Hau6osee yacto Takoe OCHOBaHME /IS OTKA3a B IPUHY IUTEILHOM
WCTIOJTHCHUH apOUTPaKHOTO PEIICHUS MIPUMEHSETCS B Clydae, Korjia
B aKIIECCOPHOM JIOTOBOPE MMEETCsl apOUTpakHask OrOBOpPKA, a B OC-
HOBHOM JIOTOBOPE OHa OTCYTCTBYeT. Hampumep, B 10roBope rapaHTHH
W 3aJ10Ta (KaK aKIecCOPHOM JOTOBOPE) UMEETCS apOUTpaskHast OTO-
BOpPKa, a B JIOTOBOpE 3aliMa (Kak OCHOBHOM JIOTOBOPE) OHA OTCYT-
CTBYET.

ApOuUTpaX HE CMOXET PaCCMOTPETh CIIOP U3 aKIIECCOPHOTO JI0T0-
BOpAa, MOCKOJIbKY €My NPHUICTCS BBIUTH 32 paMKH apOUTPaKHOTO CO-
[JIANICHUS TIPHU UCCIICJIOBAHUU OCHOBHOTO JIOTOBOPA B IICIISAX BBISICHE-
HUS HACTYTUIEHHUS 00CTOSITENBCTB W/ MK (DaKkTa HEHCITOTHEHUS 00s13a-
TEJIBCTB 110 OCHOBHOMY JIOTOBOPY.

Ha ocHoBanum monosxeHuit Broporo ad3amna noanyskra 1) m. 1 cr.
57 3akoHa 00 apOUTpaxe CyJl MOXKET TaK e OTKa3aTh B IPU3HAHUU U
[IPUBEICHUH B HCIIOJHEHUE TAKOTO PEIICHUS.

3.3. OcnoBanus, nporusopeuamue Hplo-Mopkckoii KoHBeH-
HH

Cornacho 1. 1 ct. 57 3akona 06 apburpaxe (noam. 1) m. 1 c1. 255
I'TIK) cyn oTka3blBaeT B IpU3HAHUU U (MJTH) IPUBEICHUH B UCIIOIHE-
HUE apOUTPaKHOTO PELICHUS] HE3aBHUCUMO OT TOIO, B KaKOW CTpaHe
OHO OBLIO BEIHECEHO, 110 CIIEAYIOIIMM OCHOBAHHSIM, €CIIH:

1 http://www.adilet.gov.kz/ru/articles/o-vnesenii-izmeneniy-i-dopolneniy-v-nekotorye-
zakonodatelnye-akty-respubliki-kazahstan-po-2

34



1) cTopoHa, IPOTHB KOTOPO# OBUIO IPUHSATO apOUTPAKHOE pellie-
HUE, TIPEJICTABUT B CyJ JOKA3aTEIbCTBA TOTO, UTO:

UMeeTCs BCTYIMBIIEE B 3aKOHHYIO CHITy, BBIHECEHHOE IO CIIOPY
MEXly TEMH K€ CTOPOHAMH, O TOM K€ MPEeAMETE U MO TEM KE OCHO-
BaHUSIM pelIeHHE CyAa WM apOUTpakHOE pelieHne JTMbo onpenene-
HUE Cy/a WX apOuTpaka 0 TpeKpaIleHnu MPOU3BOJCTBA IO JelTy B
CBSI3M C OTKa30M HCTIA OT MCKa;

BbIHECEHUE apOUTPAKHOTO PELICHHS CTaI0 BO3MOKHBIM B PE3yJIb-
TaTe COBEPIICHHS YTOJOBHOTO MPaBOHAPYIIEHUS, yYCTAaHOBIECHHOTO
BCTYNHBIIUM B 3aKOHHYIO CHITy IPUTOBOPOM CY/Ia.

ITonoOHOe pacmnpeHrne OCHOBaHHWM NMPOTUBOPEUUT MOJIOKEHUSIM
Hrto-Mopkckoii  KOHBEHIMM, a TaKke THIOBOMY — 3aKOHY
IOHCUTPAJI o MexxTyHapOAHOM TOPTOBOM apOHTpaxKe.

Ha mpaxTuke Takoe MpoTUBOpEUrEe MOXKET MOBJIEYb 3a cO0011 ompe-
JIEJICHHBIC MTPOOJIEMEI, B TIEPBYIO OYepeb s TOCYyIapCTBEHHBIX CY-
1oB. [1om0OHBIX OCHOBAHUH AJIT OTKa3a B MPU3HAHUH U (MJTH) TIPHUBE-
JIEHUH B UCTIOJHEHNE apOUTPAKHOTO PEIICHHUS HET HE TOIBKO B MEXK-
JTYHapOJHBIX JOKYMEHTaX, HO U BO BHYTPEHHEM 3aKOHOJATENbCTBE
WHBIX CTPaH.

B cniy npsamoit otcsuiky, npexycmotpentoit cr. 504 I'TIK, mo oc-
HOBaHMSIM, YKa3aHHbIM B cT. 255 ['TIK, MoxeT ObITh OTKa3aHO B BbI-
Jladye MCITIOJIHUTENIBHOTO JIUCTa Ha MPUHYAUTEIBHOE HCIIOJHEHHUE ap-
OUTPaXXHBIX PENICHU, BRBIHECEHHBIX MHOCTPAHHBIMY apOUTpaXKaMH.

B nannoMm ciydae, Ha HaI B3TJIs11, TPUMEHEHUIO MOJJIeKAT HOPMBI
Hrro-Mopkckoii konsernmuu. B npotusHOM ciyuae Kasaxcran craner
HEOJArONpPUATHOW FOPHUCIUKITUEH ISl MPUHYAUTEIHHOTO HCIOITHE-
HUSl HTHOCTPAHHBIX apOUTPaXHBIX PEUICHHA, YTO OTPHUIATEIHHO CKa-
YKEeTCsl HA MHBECTUIIMOHHOM NMPHUBIIEKATEIHLHOCTH CTPAHBI B LIETIOM.

3.4. CocTaB apOuTpaka WM apOUTPaKHAS Mpoleaypa pa3ou-
paTebCTBA He COOTBETCTBOBAJIM TPeOOBAHMM 3aKOHA

WznoxenHoe B ab3are BockMoM noanyHkra 1) cr. 255 I'TIK (ab3arn
neBsThIN moamyHkTa 1) m. 1 cT. 57 3akoHa 00 apOuTpaxke) OCHOBaHHE
IUTS OTKa3a B BBIIade HMCIIOJHUTEIFHOTO JIUIA 110 CBOEMY COJIepKa-
HHIO YK€ aHAJIOTHYHOTO OCHOBAHMSI, IPeycMOTpeHHoro Hero-Mopk-
CKOM KOHBEHIIMEH.
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Cornacno ykazanaeiM HopMaM [ TIK u 3akoHa 06 apOuTpaxke B BbI-
Jlade MCIIOIHUTEILHOTO JINCTA MOXKET OBITh OTKA3aHO B CIIy4ae, KOr/ia
CTOpOHA, MPOTHUB KOTOPOW OBUIO MPUHATO apOMUTpaKHOE pEIIeHHE,
MPEICTAaBUT B CyJ A0Ka3aTeJIbCTBA TOTO, YTO COCTAaB apOUTpaka Win
apOuTpakHas MpoIeaypa pa3doupareabcTBa He COOTBETCTBOBAIIH TPE-
0OBaHUSIM 3aKOHA.

B 10 BpeMs kak noamyHKT o) In. 1 ct. 5 Hero-Mopkckoii KoHBeHIUH
0osiee MUPOKOro (HOpMYyJIMPYET TaKOe OCHOBAHHE, YIIOMHHAs HE
TOJIKO HECOOTBETCTBHE TPeOOBaHMSM 3aKOHA, a B MEPBYIO OYEpelb
HECOOTBETCTBHE COTJIALICHHIO CTOPOH: «COCTaB apOUTPAXHOTO Op-
raHa Wiy apOUTPaXHBIH Mporecc He COOTBETCTBOBaIM COrfameHnIo
CTOPOH WJIH, TIPU OTCYTCTBHH TaKOBOTO, HE COOTBETCTBOBAJIH 3aKOHY
TOH CTpaHBbI, TJIe UMEI MECTO APOUTpaxK».

Kak cdopmynupoBaHo 3TO e OCHOBaHHWE B THUIIOBOM 3aKOHE
IOHCUTPAJI? B noanynkre iv) n. 1) ct. 36 TumnoBoro 3akoHa 4u-
TaeM: «COCTaB apOUTPaKHOTO CyZa WM apOUTpakHas MpOoleaypa He
COOTBETCTBOBAJIM COTJIAMIEHUIO CTOPOH WIIH, B OTCYTCTBHE TaKOBOTO,
HE COOTBETCTBOBAJIM 3aKOHOIATEILCTBY TOM CTPaHBI, i€ IPOBOIMIICS
apOuTpax».

B 000oHx MeXIyHapOJHBIX OKYMEHTaX B IMEPBYIO O4Yepe/b pPedb
WJET O HECOOTBETCTBUHU COTJIAIIEHUIO CTOPOH, YTO MOJHOCTBIO COOT-
BETCTBYET MpPUPOJE apOUTpaxka Kak albTEpHATHBHOIO crocoba pas-
pelIeHus TPaXkIaHCKO-TIPABOBEIX CITOPOB, OCHOBAHHOT'O HAa COTJIalle-
HUU CTOPOH. M TONBKO P OTCYTCTBHM COTIIANIEHHUS CTOPOH, Tpebo-
BaHUS K COCTaBy apOUTpaxka WK apOUTPaKHOW MPOLEAYPE JTOJKHBI
OTIPENIETIATHCS. B COOTBETCTBUU C 3aKOHOM TOW CTPAaHBI, T/Ie UMEN Me-
CTO apOuTpax.

B cBs13u ¢ Takoit HeOpexHOo# HopMYITHPOBKOI, AOMyIIEHHOI B a0-
3are BochkMoM nozAmyHkTa 1) cr. 255 I'TIK u ab3ame neBstoM moa-
myukTta 1) . 1 cr. 57 3akona 00 apOuTpaxe, BOSHUKAET 3aKOHOMEP-
HBII BOIPOC — 0 HECOOTBETCTBUM TPEOOBAHMSAM KaKOTO 3aKOHA B yKa-
3aHHBIX HOpMax UAeT peub? O HeCOOTBETCTBUM TPEOOBAHUAM 3aKOHA
Pecnryb6nmkm Kazaxcran ninu 3akoHa TOH CTpaHEI, T1Ie UIMENl MECTO ap-
ouTpax? DTOT BOIPOC MMEET BaXKHOE TMPAKTHUECKOE 3HAUCHHUE IS
MPU3HAHWS M TPUBEICHHUS B MCIIONHCHWE WHOCTPAHHBIX apOUTpaXk-
HBIX PEIICHUMN.
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B oTHOmIeHUN apOUTpaKHBIX pEeIICHUH, BHIHECCHHBIX Ka3axCTaH-
CKUMH apOuTpakamu Ha Tepputopun Pecny6nmku Kaszaxcran, peus,
10 BCEH BHIMMOCTH, OJKHA MATH O HECOOTBETCTBHH TPEOOBAHUAM
3akoHa PecnyOnuku Kazaxcran.

Kak ObITh ¢ MHOCTpaHHBIMU apOUTpaXHBIMHU pemeHuaMu? O ka-
KOM 3aKOHE B 3TOM CJIy4ae OJDKHA UATH pedb?

[IpenmonoxuM, 4TO penieHne ObUI0 BHIHECEHO JIOHTOHCKIM MeX-
JTYHapOJHBIM apOUTPaKHBIM CYZOM U MOAJIEKUT MPU3HAHUIO U TPH-
BEICHUIO B HCIOJIHEHNE Ha Teppuropun Pecybnuku Kazaxcran.

Heno6pocoBecTHast cTOpoHa, MPOTHUB KOTOPO OBLIIO IPUHSTO ap-
OUTpaKHOE PelICHKUE, BOCIIOIh30BABIIKCH IT0I00HOI HEOJTHOZHAYHOU
penakmueli abzama BocbMoro noamyskTa 1) cr. 255 T'TIK, npencraBut
B Cy/1 10Ka3aTeJIbCTBA TOTO, YTO COCTaB apOUTparka WU apOUTpaXkHas
npolenypa pa3oupaTenbcTBa HE COOTBETCTBOBAM TpeOoBaHUsAM 3a-
koHa PecryOnuku Kazaxcraw.

U nerko cMOKeT TaKue HeCOOTBETCTBUS HAWTH, OCKOJIBKY pelle-
HHe ObUTO BEIHECEHO B BenmukoOpuTanuy, rie, sCHOE NS0, Hall 3aK0H
00 apOuTpaxe HE MPUMEHSIETCS.

B nanHOM ciyyae cya 10JDKEH IPUMEHUTH HOJI0XKEHHSI oAy HKTa
0) . 1 cr. 5 Heto-Mopkckoii konseniuu. Cy 1 CHauana J0JKEH Tpo-
BEPUTH COOTBETCTBUE COCTaBA apOUTpaXka MM apOUTPaKHOU IpoIie-
JypBl COIJIAIIIEHHIO CTOPOH, a 3aTeM YK€ MPU OTCYTCTBHM COTJIALIe-
HUSI CTOPOH NPOBEPUTH HA COOTBETCTBUE 3aKOHY TOH CTpaHbl, Ie
nMen Mecto apoutpax (To ectb 3akoHy AHrmH «O0 apOuTpaxe»
1996 rona, a ne Pecniyonuku Kaszaxcran).

Opnaxo cormacHo 1. 1 ct. 501 I'TIK apOutpakHbie pemeHus: HHO-
CTpaHHBIX apOUTpakeH MPU3HAIOTCA U MTPUBOSATCS B HCIIOJIHEHHUE CY-
namu PecniyOnuku Kazaxcran, eciu npu3HaHue U IPUBEACHUE B UC-
MOJTHEHUE TAaKUX aKTOB IPELyCMOTPEHbI 3aKOHOAATENbCTBOM U (HJTH)
MEXIyHapOIHBIM JIOTOBOPOM, paTtu(uumpoBaHHBIM PeciryOmmkoi
Kazaxcran, 1100 Ha OCHOBE B3aUMHOCTH.

3aKOHONPOEKT MpeAyCcMaTpUBaeT MpHUBEACHUE ab3ala BOCBMOTO
moamyHkTa 1) cr. 255 T'TIK B cOOTBETCTBHE C IMOJIOKEHUSMU TIO-
nyrkta 0) 1. 1 cr. 5 Hpro-MopkcKkoii KOHBEHIIHML.
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3.5. IIpoTuBopeyne MyOGJMIHOMY NOPSAAKY

OroBopka 0 MyOJMYHOM TIOPSIIKE MIUPOKO pPacIpoCcTpaHeHa B
MEXIYHApOJIHOM YacTHOM mpaBe. OHA B T€X WJIM WHBIX BapHAIUIX
COJIEP’KUTCSI B 3aKOHOJATEIbCTBE MPAKTHYECKH BCEX CTPaH, UMEIO-
X KoAu(HUKauu Mo MEXIyHApOIHOMY YacTHOMY IpaBy, B TOM
yucne coieprkaiachk B 3akoHogaTenbcrBe Coerckoro Corosa u Ka-
3axckoit CCP.

3akoH 00 apOuTpake (MOAMYHKT 1) cT. 2) onpeaensieT myOaIuYHbIH
nopsinok PecrryOonmkn KazaxcraH kak OCHOBBI ITPaBOMOPSIAKA, 3aKPeTI-
JICHHBIE B 3aKOHOAATEIbHBIX akTax Pecmybnmku Kazaxcran.

Cornacno 1. 1 ct. 1090 'K nHOCTpaHHOE MpaBoO HE MPUMEHSAETCS
B CJIy4asix, KOTJIa €r0 MPUMEHEHUE MPOTUBOPEUIIO OBl OCHOBAM ITpa-
Bomopsnka Pecryonmku Kazaxcran (myOnmmanomy mopsinky Pecrry6-
muku Kazaxcran). B atux cinyuasx npumensiercs npaBo PecrnyOnuku
Kazaxcran.

IIpu 5TOM OTKa3 B MPUMEHEHUH WHOCTPAHHOTO IIpaBa HE MOXKET
OBITH OCHOBAH JIUIITH HA OTIMYUHA TOTUTHICCKON MITH SKOHOMHYECKON
CHCTEMBbI COOTBETCTBYIOIIETO MHOCTPAHHOT'O FOCYAapCTBA OT MOJTUTH-
YEeCKOW MITM DKOHOMUYECKOH cucteMbl Pecniyonmku Kazaxcran (cm. 1.
2 ct. 1090 T'K).

[Noustue nyonmunoro nopsiaka (ordrepublic, publicpolicy) siBis-
€TCsl JOBOJBHO HEOMPEACICHHBIM, IPUMCHEHUE €r0 OTIACTCS LEIH-
KOM Ha Cy/IeiCKOe YCMOTpEHHE.

OroBopky o mMyOJIMYHOM TOPSIIKE HA3BIBAIOT «IPEIOXPAHUTENb-
HBIM KJIAIIAaHOMY, «Kay4yKOBBIM maparpagom» u T.II.

Baxxubim sBisieTcst yrounenue B 1. 2 ¢1. 1090 I'K, uTo oroBopky o
MyOJIMYHOM TIOPSIIKE HEJb3s HCIOJB30BaTh TOJIBKO HA OCHOBAHHUHU
pa3nuuMi NOJUTUYECKON WIM 3KOHOMUYECKON CUCTEMBI.

OroBopka 0 MyOJIMYHOM TOPSIKE MOXKET ObITh IPUMEHEHA, KOT/1a
MIPUMEHEHNE HHOCTPAHHOTO TpaBa MPOTHBOPEUIIIO OBl OCHOBaM IIpa-
Bonopsinka PK, mpaBoBeIM mpuHITHIIAM, TOPOIMIO OBI MOCIEICTBHS,
HEJIOMYCTUMBIE C TOUKHU 3PEHUS HAIIero MPaBOCO3HAHUS.

KOpucramu pas3HBIX CTpaH JeNanruch MOMBITKH BBIpa0OTaTh Mepe-
YeHb BCEX MPUHIIUIOB M HOPM, KOTOPBIE PACKPHIBAIH OBl MOHSTHE
«yOMMYHBIN TTOpsAI0K». OMHAKO STH MOMIBITKH HE YBEHUATUCH yCIIe-
XOM, W 3TO BIIOJHE OOBSICHUMO, HOO STOMY MHCTHUTYTY WU3HAYaIHHO
MIPUCYIIHA U3MEHYUBOCTH M THOKOCTb.
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B nurepartype BbIcka3aHO MHEHHE, YTO MOHITHE «OCHOBBI MPaBO-
nopsiaka (IyOIMYHBIA TOPSIIOK)» BKIIOYAET B ce0s YEThIpe B3aUMO-
CBSI3aHHBIX JJIEMEHTA:

a) ocHoOBomonarawoone (yHIaMeHTalbHbIE MPHUHIUIGI TpaBa
JAHHOW CTpaHbl, MPEXAE BCETO KOHCTUTYLHOHHBIE, a TaKKe
YaCTHOIIPABOBBIE U TPAYKAAHCKO-IIPOLIECCYANIBHBIE;

0) oOmenpuHATHIE MPUHLIUIB MOPAJIH, HA KOTOPHIE OMUPAETCS
MIPaBOMOPSAOK;

B) 3aKOHHBIE HHTEPECHI IPAKIAH U IOPUANYECKUX JIHLI, OOIEeCTBa
U roCyJlapcTBa, 3aluTa KOTOPBIX SIBISETCS OCHOBHOM 3aj1auei
IIPaBOBOM CUCTEMBI CTPAHBI;

r) oOmenpu3HaHHbIE NPHHLUIBI M HOPMBI MEXAyHAPOIAHOTO
IpaBa, SBISIONIMECS YacThbiO IMPABOBOW CHUCTEMbI CTpaHBI,
BKJIIOYAsi MeEXIyHapOJHO-IIPaBOBblE CTaHJIApThl IpPaB 4eJo-
BEKa.

OpnHO SICHO: HEIPUMEHEHNE HHOCTPAHHOTO IIpaBa Ha OCHOBE Hapy-
[IEHHS Ty OJINIHOTO MOPSIKA BOZMOXKHO TOIBKO B «UCKITIOYHTENBHBIX
CITyqastxy.

IlosTomMy KaKaplii TakoW ciydail JOJDKEH Cephe3HO OOOCHOBBI-
BaThCS M HE MOKET CBOAMTHCS K JTF000OMY HapyIICHHUIO, ITyCTh TaXe U
CepbEe3HOMY, HOPM HALMOHAJIHHOTO MPaBa.

[Ipu mprMeHEHUHN TaKOro OCHOBAHMS I OTMEHBI apOUTPaKHOTO
pelIeHNs, KaK MPOTHBOpEYHE MyOIMYHOMY MHOPSAKY, HEOOXOANMO
IpeocTepedb OT BEChMa PaclpOCTPaHEHHOTrO 3a0yKICHHS, KOT/a
MyONWYHBINA MOPSAOK OTOXKACCTBISIOT C IMyOIMYHBIMH HHTEPECAMHU.
[IpoTuBopeure myONUYHBIM UHTEPECAM HE MOXET CIIyKHUThb OCHOBA-
HUEM ISl OTMEHBI PEIICHNS.

OTMeHa pemieHuss ¥ 0TKa3 B MCIOJIHEHWH BO3MOXKHBI TOJIBKO IO
MPOLEAYPHBIM HApYLICHUSIM, 3apaHee OroBopeHHbIM. Mcxons u3
3TOTO, B MIOJABJISAIONIEM OOJIBIIMHCTBE CTPAH MUpPa apOUTPaKHBIC pe-
LIeHUS HHUKOT/Ia HE MPOBEPSIOTCS KOMIIETEHTHBIMH TOCYIapCTBEH-
HBIMHU CyJIaMH T10 CYIIECTBY U BJISIOTCS OKOHYATEIbHBIMH.

[Toutn HUTOE B MUpPE CYA HE MPOBEPSET 3aKOHOAATEIBLHBIE OCHO-
BaHMsI PACCMOTPEHUS CIIOPA, IIOTOMY YTO TOJIKOBAHUE 3aKOHA MOXKET
OBITH pa3HbIM. [loTOMYy 4YTO 3TO Tpa)KTaHCKO-TIPABOBOI CIIOp, a B
IpaXJaHCKO-TIPABOBOM CIIOpE BCETAA €CTh pa3Hble B3IJIAAbI HA 3aKOH.
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Ha stom moctpoena cynebHasi cuctema ato00i cTpaHbl, B TOM YHCIE
Kazaxcrana.

Ho apbutpax He BXOAWUT B CyneOHyI0 cucteMy. KomMmneTeHTHBIN
CYJl MOXET IIPOBEPSITH TOJBKO MPOIECCyabHbIE MOMEHTHI.

Ecnu 5TH nmpuHUMIBI HE COOIIONAIOTCS, TO Takas OpraHU3aLys,
Ha3bIBaeMasi apOUTpa)keM, Ha CaMOM JieJie TAKOBBIM He ABisiercs. OHa
MIpeBpaIIaeTcs B IPUIATOK CyI€0HON CHCTEMBI, PUYEM COBEPILIEHHO
HE HY>KHBIH.

ITocite BBeneHms B nefictBrue 3akoHa 00 apoutpaxke B 2016 roxy B
Kazaxcrane nHagama ¢GopMHUpPOBATHCS TOBOJIBHO MPOTHBOPEUMBAs
MPaKTUKa IPUMEHEHHUS TAKOTO OCHOBAHHSI OTMEHBI apOUTPayKHBIX pe-
LIEHUH KaK MPOTHBOPEUHE MyOIMYHOMY HOPSIIKY.

B 31011 npobnemMe MOXKHO BBIAEIUTH J1BA OCHOBHBIX ACIIEKTA!

1) nmpourpaBmias CTOpOHA, KaK NpaBUIIO, HEIOOPOCOBECTHAs, HE

HalIs HUKaKUX OCHOBaHMHU AJIS1 OTMEHBI apOUTPaXKHOTO pelie-
HUSI, 3a49acTYI0 COBEPIIEHHO HEOOOCHOBAHHO CCBHUIAETCS Ha
NPOTHUBOPEUHNE My OIHIHOMY TTOPSIKY;

2) OTHEJbHBIC CY/bl CTAId OTMEHATh apOUTPaXKHbIC PEIICHUS,
CCBUIASICh HA NMPOTHBOpPEUHE MyOJIMYHOMY TOPAIKY, KOTOPBIH
HEPEIKO OTOXKIIECTBIIETCS C 3aKOHHOCTBIO, YTO B MPHHIIUIIE
HEBEPHO.

[onsTHe MyOIUUHOTO MOPsAAKA BO BCEM MHPE BO3MOXKHO TOJIBKO B
HCKITIOYUTENBHBIX ciaydasx». BepxoBusiit Cyn Pecryonukn Kazax-
ctad B Pekomenmanmsax Kpyrioro croia mo Bompocam NMpUMEHEHUS
3akoHa 00 apOuTpaxe peKOMEHJ0BAN CyIaM:

«Heo0xonumMo OTMETHTB, YTO NPUMEHEHHE MHCTUTYTa IyOnud-
HOTO TOPSKa BO3MOXKHO B MCKITFOUNTENBHBIX CIydasX, KOTAa IpUHy-
JUTENBHOE HCIONHEHHE apOMTPaKHOTO PEIeHUsl MOocsAraeT Ha oc-
HOBBI npaBonopsaka Pecryonuku Kazaxcran.

B cBs31 ¢ 3THM Cygam Ipu OTMEHE peIIeHns 10 JAHHOMY OCHOBa-
HUIO ClIeZlyeT MOTHBHPOBATh, KAKOM KOHKPETHO IyOIMYHBIN HOPSI0K
HapyIIeH ¥ KaKuM 06pa3om» ™2,

12 pexomennatuu Kpyrioro crona «HekoTopsie Bonpock! ipuMeHenus 3akona Pecry6nuku
Kasaxcran «O6 apourpaxe» (r. Acrana, 30 urous 2017 r.) / Ony6nuKkoBaHbI Ha caiite
Bepxosnoro Cyna PK

http://sud.gov.kz/rus/content/rekomendacii-kruglogo-stola-
nekotorye-voprosy-primeneniya-zakona-respubliki-kazahstan
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3.6. Cnop, 10 KOTOPOMY BbIHECEHO apOUTPaKHOE PellieHue, He
MOKeT SIBJSATHCS NMpeIMeTOM apOUTPa’KHOr0 pa3doupaTesibCTBAa B
COOTBETCTBHH € 3AKOHOM

Cornacho 1. 8 cT. 8 3akoHa 00 apOuTpaxke apOUTpaKy HE MOJBE-
JOMCTBEHHBI CJIETYIOIIHE CIOPBI: 1) 10 KOTOPBIM 3aTParuBaroTCs HH-
Tepechl HECOBEPIICHHOICTHUX JIMIL, 2) JIHII, IPU3HAHHBIX B MOPSIIIKE,
YCTaHOBJIEHHOM 3aKOHOM, HEAEECIIOCOOHBIMH MITH OTPaHUYEHHO Jiee-
CIOCOOHBIMH, 3) 0 peaOdMINTAIlMK U OaHKPOTCTBE, 4) MeXIy CyOheK-
TaMH €CTECTBEHHBIX MOHOIIOJIHHI U MX IOTPEOUTEISAIMH, 5) MEKITy TOC-
yIapCTBEHHBIMH OpraHamu, 6) MeXIy CyOBbeKTaMH KBa3HUTOCYyaap-
CTBEHHOI'O CEKTOpa.

Kpowme toro, cornmacHo 11. 4 ct. 8 3akoHa 00 apOUTpake apOUTpaK-
HO€ COIVIAlIeHHEe O pa3pelleH’H CIopa Mo JA0TOBOPY, YCIOBUS KOTO-
pOro ompeneneHsl OIHOW U3 CTOPOH B ()OPMYIIpax WIN WHBIX CTaH-
JapTHBIX (PopMax U MOTJIM ObITh IPUHATHL APYTOH CTOPOHOM He MHAYe
KaK MyTeM NPHUCOEAMHEHHUS K MPEII0KEHHOMY JOTOBOPY B IIEJIOM
(moroBOp MPUCOETNHEHNS ), IEHCTBUTEIBHO, €CIIN TAKOE COTJIAIIeHHE
3aKJIIOUYEHO II0CJIE BO3HUKHOBEHHSI OCHOBAaHUM ISl MpPEIbsSBICHUS
ncka. Takum oOpazom, HeapOUTPaOETFHBIMU MOTYT OBITH MPU3HAHBI
CIIOPBI U3 JOTOBOpa MPUCOEAWHEHHUs, €CIIM apOUTpaskHasi OrOBOpKa
ObUIa BKJIIOYEHA B HETO NPU 3aKJII0YEHUH JoroBopa. Hampumep, criop
U3 JIOrOBOpa SHEProcHaOKeHHs (SBJIAIOLICTOCS JAOTOBOPOM IIPHCO-
€AMHEHUS 0 Ka3aXCTaHCKOMY 3aKOHOJATEIhCTBY) MOXKET OBITh pac-
CMOTpEH apOuTpakeM TOJIBKO B TOM Cllydyae, KOTAa apOUTpa)KHOE CO-
rJalleHre ObUIO 3aKIIOYEHO IOCIe BOSHUKHOBEHHUS! OCHOBAHMH ISt
MPEbsBICHUS UCKA.

Ha mpakTrke BO3HUKAET psiji JUCKYCCHOHHBIX BOIPOCOB OTHOCH-
TEJIHO TOABEJOMCTBEHHOCTH apOUTPaXKy TeX WMJIM MHBIX KaTerOpHi
criopoB. OCTaHOBUMCS Ha KPATKOM aHAJIN3€ HEKOTOPHIX UX HUX.

3.7.1. BripaBe 1 apOuTpask paccCMaTpUBaTh CHOPbI U3 Opady-
HBIX 10r0BOpPOB?
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CornacHo 1. 1 c1. 39 Konekca o Opake (cynmpyXecTBe) U CeMbe
(manee — KoBC)™ 6paynbiM 10roBOPOM MPU3HAETCS COTNANIEHUE JTHII,
BCTYMAOMUX B Opak (Cympy»KecTBO), WM COTJAIlleHHe CYMpPYTOB,
OTIpeeNsiolIee UMYILIECTBEHHBIE MPpaBa U O0s3aHHOCTH CYIPYrOB B
Opaxe (cymnpyskecTBe) U (M) B CIIydae ero pacTOp>KeHHS.

Bce noroBopsl, OCHOBaHHbBIE Ha PABEHCTBE, OMIOCPEAYIOIINE UMY-
[IECTBCHHBIC U CBSI3aHHBIC C HUMH HEHUMYIIECTBEHHBIE OTHOIICHUS,
SIBIISTIOTCS TPa)KIaHCKO-TIPAaBOBBIMHU A0TOBOpaMu. K 4nciy Takux ot-
HOCUTCS ¥ OpadHbIi JOTOBOD.

Ecnu B cuiy mpsiMOTO 3aKOHOJATENBHOTO OTPAaHHYCHHUST KOMIIe-
TEHIIUU apOUTpakeil OHU HE BIIPaBe PaccMaTPUBaTh Jelia, CBSI3aHHbIC
C JINYHBIMH HEMMYIECTBEHHBIMH OTHOILEHHUSMH, HE CBS3aHHBIMH C
HMMYLIECTBEHHBIMH, TO pa3peliaTh CIOphl, BOZHUKAOLIME U3 Opay-
HOTO JIOTOBOpA, SIBJISIFOIIETOCS T'PakKJaHCKO-TIPABOBBIM JOTOBOPOM,
PETYIUPYIOLUIMM HMYIIECTBEHHBIE OTHOIICHUS MEXIYy CYNpyram,
TIpU HAUTMYUHN apOUTPaKHOTO COTJIAIICHUS, apOUTpakul BIIpaBe.

Cornacuo 1. 2 c1. 39 KobC OpaunbIii 10TOBOp MOXKET HMPEIyCMOT-
PETh UMYILIECTBEHHBIE MTPaBa JIETeH, POXKICHHBIX WM YCHIHOBJICHHBIX
B Opake (cympysxectse). IloaTomy, ecnu B criope, BBITEKAIOIIEM U3
OpayHOTO JOTOBOpA, 3aTPAarHMBarOTCS MHTEPECH HECOBEPIICHHOJIET-
HUX JIUI] (HanpuMmep, MMYLIECTBEHHBIE TIpaBa JAeTeil), TO TAKHE CIIOPHI
apOutpaxam OyIyT HEMOJBEIOMCTBEHHBI B CHITy ToAm. 1) m. 8 cT. 8
3akoHa 00 apOuTpaxe.

3.7.2. ApouTpadesbHbI JTH KOPNOPATHBHbIE CIOPBI?
st Toro, 4To0Bl OTBETUTH HA BONPOC O TOM, MOTYT JIH KOpPIIOpa-
THUBHBIE CHOPBHI OBITH TPEAMETOM pazOMpaTenbCcTBa B apOWTpaxe,
HEOOXOIUMO PEIIUTh JBa BOIPOCA!
1) BBIACHHUTH, KAKOBA PUPOJIa KOPIIOPATHBHBIX OTHOIICHUN U UX
COOTHOIIEHHE C TPAKAAHCKO-TIPABOBBIMU OTHOIIIECHHUSIMH,
2) OTBETHTH HA BOIIPOC O HAIMYUH HJIH K€ OTCYTCTBUH CIICIHAIIb-
HOW MOJBETOMCTBEHHOCTH KOPIIOPATHBHBIX CIIOPOB TOCYAap-
cTBeHHBIM cyaam (1. 1 ct. 27 T'TIK).

13 Konekc Pecy6nuku Kaszaxcran ot 26 nexa6ps 2011 roma Ne 518-1V «O 6paxe (cynpyske-
cTBe) U ceMbe» // «Kazaxcranckas npasaa» ot 7 sasapst 2012 1. Ne 6-7 (26825-26826); Be-
nomoct [lapnamenta Pecriyonuku Kaszaxcran, 2011 rog, nexadps, Ne 22 (2599), cr. 174.
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KopnopatuBHbIe TPaBOOTHOIIEHUS! MOXKHO OIPENEIUTh KaK BHYT-
pHOpraHU3aMOHHbIE (HaCTh UX) TPAXKAAHCKO-TIPABOBBIE OTHOLICHUS,
CB3aHHBIE C yYacTHEM B KOPIIOPATHUBHBIX OpPraHM3AlMAX WIH C
yHpaBICHUEM UMH, MEX]TY:

1) yupenutensmu (y4acTHUKaMH) KOPIIOPATHBHOW OpraHU3aLlUH,

u
2) MEeXIy KOPIOPATHBHOW OpraHM3alMeil W ee y4YpeIuTeIsIMH
(yyacTHHKaMH).

KopnopaTtuBHble OTHOLIEHUSI — 3TO HE 00513aTEIbCTBA, 3 OTHOCH-
TeJbHbIE OTHOLIEHHS (MMYIIeCTBEHHBIE, HEUMYIIIECTBEHHBIE, OpPTaHH-
3annoHHbIE). [10CKONBKY KOpIOpaTUBHBIE OTHOLIEHMSI — 3TO Ipax-
JaHCKO-TIPaBOBBbIE OTHOLIEHHS, TO U CIIOPHI, BBITEKAIOLINE U3 KOPIIO-
PaTHUBHBIX IPAaBOOTHOLIEHUH, MOT'YT OBITh IPEIMETOM apOUTPAKHOTO
paszOupaTenbCTBa.

Uro kacaercs m. 1 cr. 27 ['paxknaHCKOro MpoOLECCyanbHOTO KO-
J€KCa, TO NTaHHBIA MyHKT, COAEpXKAIIUN ONpeAeleHrne KOPIOpaTHB-
HBIX CIIOPOB, 3aKPEIUISET MOACYAHOCTh JaHHOW KaTeTOPUH TpakIaH-
CKHX JIe] 32 CHEeNHMaJIU3UPOBAHHBIMH MEXPAHOHHBIMH SKOHOMHUYE-
CKUMHM CyJaMu (BXOISIIMMHU B cylneOHyro cucrteMy Pecny6nuku Ka-
3axCTaH).

ITockonbKy apOUTpaku HE BXOJSAT B CUCTEMY I'OCYAapCTBEHHBIX
cynoB PecnyOnuku Kazaxcran, To monoxkenus n. 1 cr. 27 T'TIK nHe
pacrpoCTpaHsIOTCsl Ha apOUTPaXH, U, COOTBETCTBEHHO, HEJIb35I TOBO-
PHUTH O TOM, 9TO KOPIIOPATHBHBIE CIIOPHI HE MOTYT OBITH apOUTpademh-
HBIMH.

BMmecte ¢ TeM IIpH paccCMOTPEHUH OTIENBHBIX KaTErOpUN KOPIO-
PaTHBHBIX CIIOPOB MOTYT 3aTParuBaThCs MpaBa W HHTEPECHI TPETHUX
muy. HanpruMep, KOpopaTUBHBIN CIIOP, CBA3aHHBIA C IPUHAIJIEKHO-
cThio akiuil AO 1 peanu3anueil BBITEKAIOUIEr0 U3 HETO NpaBa Ha ro-
nmocoBaame. Mexay aknuoHepoM U caMuM AQO MoOXKeT OBITh 3aKITO-
YEeHO apOMTpa)KHOE COTJIANICHHUE O Mepeade TaKoro cropa B apouT-
pax. OHaKO pelieHne Bompoca 0 ToM, o0IajgaeT Ju akIHOHep Mpa-
BOM TOJIOCOBAaHHUS Ha O0LIEeM COOpaHMH WM HEe 00JIafaeT TaKOBBIM
IIPaBOM, HEMOCPENCTBEHHO 3aTparuBacT IpaBa WHBIX aKIHOHEPOB,
MOCKOJIbKY W3MEHSIET MPOMOPIMU TOJIOCOB TPU TOJIOCOBAHUH HA 00-
meM cobpanuu. Bee ocranbHble akIMOHEPH! 3aMHTEPECOBAHBI B T10-
CJIIEACTBUSIX paspelieHust 3Toro crmopa. OmHAKO €ciy COIJIallCHHE
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3aKJIFOUEHO 0€3 UX Y4acTusl, TO OHH JIUIICHBI IPaBa yUacTHs B apOuUT-
pa>1<e14. OdeBHIHO, YTO B TAKOM CIIydae CIOp HE MOXeT OBITh pac-
CMOTpEH apOuTpaxeM.

IIpu 3axmoueHUN apOUTPAKHOTO COTTAIICHHUS], 4 TAKXKE TIPU HETIO-
CPEICTBEHHOM pPacCMOTPEHHUU KOPIIOPATUBHBIX CIIOPOB apOWTpa-
’KaMH MOKHO TIOPEKOMEHI0BATh CTOPOHAM W apOUTPaKHBIM HHCTH-
TyTaM OBITh 0OCOOCHHO BHUMATEIHHBIMHE K TIPOOIEMaM TPETHUX JIHII.

14 Cxopros O.10. Tpereiickoe pa36HpaTenbCTBO MPEANPUHUMATEILCKUX CIIOPOB B Poccuu:
npo6ieMsl, TeHACHIMH, neperekTBbl. Mocksa: Bontepe Kitysep, 2005. C. 408-409.
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Omaxonos @.

ITPABOBBIE OCHOBBI IPU3HAHWA U IPUBEJIEHUS
B HCTTIOJTHEHHUE NTHOCTPAHHBIX APBUTPAKHBIX
PEINEHUN B Y3BEKACTAHE

(0] Hbm-ﬁopKCKoﬁ KoHuBeHnnu 1958 rona

Co BpeMenn BeryIuteHns B cury Hpro-Hopkekoit konsenmmn 1958
rona «O MpU3HAHUU U IPUBEJCHUU B UCIIOTHEHHE HHOCTPAHHBIX ap-
OMTPaXKHBIX PEIICHHIT» MPOIILIO MECTHECT JIeT. B HacTosIIee BpeMs
B Helt yyacTByeT 159 rocynapcts Mupa, U KOJIUYECTBO JIE], paccMaT-
PUBAaEMBIX MEXIYHAPOIAHBIMH apOUTPaKHBIMH (TPETEHCKUMH) CY-
JlaMH, YBEJINYMBAETCS TOJ OT roja.

Hpto-MopKckasi KOHBEHIHS IPEACTaBIseT co0oil He TIepByIO Io-
MIBITKY 3aKPEIUICHUS B MEXIyHApOJHOM JOTOBOpE MPaBWI, HAIMPaB-
JICHHBIX HA pa3pelIeHne KOMMEPUYECKUX CIIOPOB, OCIOKHEHHBIX HUHO-
CTpaHHBIM JJIEMEHTOM. Y Hee ObUIM TpeauiecTBeHHUKHU. [Ipexe
Bcero, 3To JKeneBckuit [IpoTokon 1923 roga 06 apOUTpaXKHBIX OTro-
Bopkax. Y atoro [IpoTokona ObUIM JBE IETH: BBIACTUTH apOUTpax ¢
y4acTHEM CTOPOH, OTHOCSIIKXCS K Pa3IMYHBIM CTpaHam, U3 4YHUCiIa
OOBIKHOBEHHBIX CIIOPOB, pPacCMaTPHBAEMBIX HAIMOHAIHHBIMU CY-
JaMH, ¥ 00ECTIeYUTh HCIIOTHEHHE COOTBETCTBYIOMINX apOUTPakKHBIX
pelIeHuil Ha TEPPUTOPHH TOCYJAPCTB, T€ OHHU OBLIM BBIHECCHEI.
VYyactaukamu storo [Iporokona Obutn 13 eBponeiickux crpaH, bpa-
sunus, Uuaus, Sinonus, Tannang u Hosas 3enangus.

B cBs13u ¢ pacmmpenrneM MexIyHapOoIHOM TOPTOBIIM BCKOPE MOCIIe
npuHaTUs [IpoToKoIa BO3HUKIA HE0OXOMMOCTh B JAIbHEHIIIEM pas3-
BHTHH MEXaHH3MOB MEXIYHApOIHOTO apouTpaxka. Yxke B 1927 roxy
ot srugoit JIurn Haruii 6p1ma cornmacoBana u moanucana JKeneBckas
KouBeHI1s 00 MCTIOJTHEHUN MHOCTPAHHBIX apOUTPaXKHBIX PEIICHHIM.
OCHOBHO#1 ee 1enpi0 OBUIO pacIIMpHUTh NpuMeHeHne JKEeHEeBCKOTo
IIpotokona 1923 roga u obecreynTs MPUBEIACHUE B HCIIOTHEHHE ap-
OUTPaXHBIX PEIICHUN, BEIHECEHHBIX IO CIIOpaM, OXBAYECHHBIM STUM
[IpoTokosnom, 3a mpeneaamMu rocy1apcTB, Ha Ybe TEPPUTOPHUH BHIHO-
CHJIMCh COOTBETCTBYIOIINE PELICHMUS.

Opmnako monoxenus JKeneBckux [Iporokona u Konpenmnuu B He-
JOCTaTOYHON CTETIEeHU COOTBETCTBOBAIU TpeOOBaHUSIM
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MEXIYHapOIHOTO KOMMEPYECKOTO 000pOTa, MOJYYHMBLIETO OypHOE
passButHe nocie Bropoir muposoil BoitHbl. B 1953 rony MexnyHa-
pomnast Toprosas Ilamara (ICC) moaroroBmia mpoeKT KOHBEHIIUHA O
MPU3HAHUH ¥ TPUBEAICHUH B HCIOJIHEHHE MEKAYHAPOIHBIX apOWT-
PaKHBIX PELICHU, ¥ HallpaBUJIa €ro Ha pacCMOTpeHHE B DKOHOMHUYE-
ckuii 1 CormmanpHeid Coer OOH (OKOCOC/ECOSOC). Omuako
3TOT MPOEKT MOKazajcs caumKkoM paaukanbHeiM, 1 OKOCOC B 1955
roJy npeobpa3oBai ero B MPOEKT KOHBEHLUHU O MPU3HAHUM U NIPHUBE-
JCHUH B HCIIOJHEHUE HHOCTPAHHBIX apOUTPAKHBIX PEILICHUH U BHIHEC
ero Ha paccmorpenue Kondepenium, koTopas cocrosiach B 1958
rony B mra6-kaprupe OOH B Hilo-Hopxke.

Orta ucropuueckas KoHdepeHuus nponenana NOUCTHHE THTAHH-
gecKkyro paboTy. M3 MHOXeCTBa MPEMIOKCHUN W ITOXKEITAaHWH OHA
CMOrjla OoToOpaTh W COTJIacOBaTh MMEHHO T€, KOTOpBIE MO3BOJIMIN
Hrro-MopKcKoii KOHBEHIIMU CeNaTh PaJMKAIbHBI IIar BHOEpE. 10
cpaBHeHMIO ¢ monoxeHuaMu JKeneBckux I[Iporokona 1923 roma u
Konsenmum 1927 roma. Ipexnae Bcero. Kondepenmus oTkaszanacs oT
apXan4HOro MPHUHIHKIIA "JIBOMHOI 3K3€KBaTYyphl", 3HAUUTEIBHO yIJIH-
HSBIIETO M YCJIOXHSBLIETO NPUBEACHHE B UCIIOJHEHHWE apOHUTpax-
Horo pemeHusi. Kpome toro, et ynanocs chopMynrpoBaTh UCUEPITHI-
BAIOIIMI NepevYeHb OCHOBAHUH, IO KOTOPHIM B TIPU3HAHUU U TIPHBE-
JCHUH B UCIIOJHEHHE HHOCTPAHHOTO apOUTPasKHOTO PEIICHHUS MOXKET
OBITH OTKa3aHO CYJIOM IOCyIapcTBa, HAa YbCH TEPPUTOPUH UCIIPALIH-
BaeTCsl TaKkoe NMpHU3HAHWE M TPWBEACHHE B mcroimHeHue. Hakowerr,
Kondepenuus cymena coeqMHUTH B €JUHOM JOKYMEHTE MpaBuia U o
(bopme apOUTPaKHOTO COTTIAILICHHUS, U 00 NCIIOJIHEHUH PELICHUH HHO-
CTpaHHBIX apOUTpaXKel, KOTOPhIe MEPBOHAYATBHO TUTAHUPOBAIOCH 3a-
KpEenuTh B IByX MapajIeIbHbIX IOKyMEHTaX, 1o 00pa3ity JKeHeBckux
IIporoxona 1923 roga u Konsennuu 1927 roga.

C moMenTa npuHsTHs Hpi0-MOpKCKOI KOHBEHIIMN MUPOBAsi TIPAK-
THKa ee IPUMEHEHH s, OTCIeKUBaeMasi MHOTOYHCIICHHBIMY CIIeIHab-
HBIMH U3aHUSAMU (pexae Beero - m3aanusmu International Council
for Commercial Arbitration), BeIpaboTana yCTOSIBIIUECS MOIXObI K
TOJIKOBAHUIO €€ MOJI0KEHUI, B Pa3BUTHIX CTpaHax 3anajia CJI0XKHUIINCh
JOCTATOYHO €qUHOOOpa3HbIe MpaBHiia MPUMEHEHHUS MTPABOBBIX MeXa-
HU3MOB, perjiaMeHTHPOBaHHbIX KOHBeHIMEH, MpuieM 3Ta MpaKTHKa
IIPO/IOJIKAET Pa3BUBATHCS U COBEPIIEHCTBOBATHCS. B passutue Horo-
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MopKcKoii KOHBEHIIMH MPHHATH! MEKIyHAPOIHBIE T10OTOBOPKI, IPEXK/IE
Bcero - EBponelickas Kouenuus 1961 roga «O BHEITHETOPTOBOM ap-
outpaxke", peKOMEHZOBaH K MPUHATHIO HAIIMOHAIFHBIMU TPABOBBIMU
cuctemamu Tunosoii 3akoH FOHCUTPAIJI 1985 roga "O mexayHa-
POOHOM KOMMEpUECKOM apOuTpaxe". DTH aKThl erie OOJbLIe Paciin-
PHIM NPUMEHEHHE HHCTUTYTa MEXIYHapOIHOIO KOMMEPYECKOTO ap-
OuTpaka MpM PacCMOTPEHHUH CIIOPOB, OCIOKHEHHBIX MHOCTPAaHHBIM
3JIEMEHTOM, PETrJIaMEHTHPOBAIIU MOPSIOK IPUBEACHUS B UCTIOJHEHHE
MEXIYHapOIHBIX apOUTPaXKHBIX PEIICHUH B rocylapcTBe, Ha 4bel
TEPPUTOPHH OHU OBLIM BBIHECEHBI, M TMOLUIH €M Aablle M0 MyTH
OTpaHUYEHHs NPEAETIOB BMEIIATENbCTBA FOCYIaPCTBEHHBIX CYJIOB B
CIIOp, YK€ pa3pelIeHHBId WM HPEeAINOaraloluics K pa3peleHnio
MEXIYHapOIHBIM apOUTParKeM.

MexaHu3Msbl, NpeayCMOTPEHHBIE Hbm-ﬁopKCKOﬁ KOHBEHIIUEH -
Takue, Kak: 1) 00s13aTeIbHOCTD apOUTPaKHOTO COTTIalleHus; 2) orpa-
HUYEHHE NPEeeIoB BMEIIATEIbCTBA IOCY IaPCTBEHHBIX CYI0B B CIIOP,
B OTHOIIICHHH KOTOPOTO CYIIECTBYET apOWTpaKHOE COTJareHue; 3)
3aKpeIUIeHHE HCUEpPIbIBAIOIIETO MEepeyHsl JTOKYMEHTOB, HE0OXOIH-
MBIX JUISI IPU3HAHUS U IPUBEACHUS B UCIIOJTHEHNE NHOCTPAHHBIX ap-
OUTpaKHBIX pelIeHU; 4) NCUEePIBIBAOIIII TIepeYeHb OCHOBAHWH JJIs
OTKa3a B MPHU3HAHWUU U MPHUBEIECHUHU B UCIOJHEHHE TaKUX PELICHUH,
5) IpUHLMI OTKa3a OT «IBOHHOM 3K3€KBATyphI» - TaKKe MOIYUMIH
LIMPOKOE NIPU3HAHUE U BOIIJIOIIECHHUE B PA3JIMUHBIX HALIMOHAJIBHBIX 3a-
KOHOJIATeNbHBIX aKTaX, MPHHATHIX mocie KOHBEHIHWHM BO MHOTHX
CTpaHax.

Boulee TOro, MeXaHu3Mbl, MpeLycMoTpenHbie Hbro-Mopkckoii KoH-
BEHIIMEH I WCIIONHEHUS PENICHU MHOCTPAaHHBIX apOuTpaxei 1o
JieJiaM, OCTIOKHEHHBIM HHOCTPAaHHBIM 3JIEMEHTOM, CTaIM OCHOBOM ISt
Pa3BUTHUS HALMOHAIBHOIO 3aKOHOMAATENbCTBA, PETJIAMEHTUPYIOLIETO
MIpUBEICHUE B UCMIOJTHEHHE PEIICHNH BHYTPEHHUX TPETEHCKUX CY/IOB.
Haxkonen, MexaHH3MBI MEXIyHapPOJAHOTO apOUTpaxa, peHa3HAUYCH-
HBIC ISl pa3pelleHns CIOPOB MEXIY YacTHBIMH JIMLAMH, pa3pado-
TaHHbIC Ha OCHOBE HOPM Hplo-MopKcKoii KOHBEHIHMH, B HACTOSIIIEE
BpeMs BCE Yallle UCIOIb3YIOTCS U1l pa3peLIeHuUs CIIOPOB € YIaCTHEM
CyOBEKTOB IMyOIMYHOTO MIPaBa, B TOM YHUCIIE CYBEPEHHBIX TOCY1apCTB
U UX IPaBUTEJIBCTB.
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B cBsi31 ¢ OrpOMHBIM KOJIMYECTBOM I'OCYIapCTB, YYACTBYIOIIHX B
Hero-Mopkckoii KOHBEHIINH, B HACTOSIIIEE BPEMs IPEICTABIACTCS He-
LIEIeCO00Pa3HBIM U JaKe MPaKTHYECKH HEOCYIIECTBUMBIM BHECEHHE
KaKHX-TH0O0 M3MEHEHHUH WM TIOMPaBOK B €€ TEKCT - 3TO MPUBEINIO ObI
K MapauleNbHOMy NeliCTBHMIO HECKONBKHX TekcToB Hplo-Hopkckoit
KOHBEHLMM U BO3HMKHOBEHHIO PA3IMYHBIX KATETOPUH CTpaH-ydacT-
HHUI, 9YTO MOTJIO OBl IMOpoOaAUThL XaoC B MCXKIAYHApPOJHOM KOMMEpPYEC-
ckoM oboporte. [lo ykazaHHBIM NpUYMHAM 0c000O€ 3HauUEHHUE MpUaa-
€Tcs B HacTosIIee BpeMsl eAMHO00Pa3H0 IPUMEHEHHS 3aKOHO1aTe b~
HBIX aKTOB, IIPUHATBIX B Pa3BUTHUE HBIO-I\/’IOpKCKOI‘/'I KOHBCHIMH, U €U~
HOOOpa3HIo TOJKOBAaHUS TEPMHUHOB, HCIIOJIb30BAHHBIX B HLIO-PIOpK-
CKOW KOHBEHLIMH, a TAKKe eANHOOOPA3HIO MPAKTUKU €€ IPUMEHEHHUS
CyIJaMy pasJInYHbIM roCyIapcTB U apOUTpaMHM, pacCMaTpPUBAIOLIMMHU
CTIOPBI, PELICHUS 10 KOTOPBIM OTHOCATCS K cepe npumeHeHus Kon-
BeHIMHU. TONBKO TAaKUMHU CPEeICTBaMHU MOKHO 00€CIIEUNTh OCIEA0Ba-
TeIbHYIO PeaTH3aliio Ha IpakTHKe HopM Hbro-MopKekoil KOHBEH-
IIMX BO BCEX YUACTBYIOIINX B HEH CTpaHax.

Co3gaHne NpaBoBbIX OCHOB NPH3HAHUS U NPHUBedeHUs B MC-
NMOJIHeHHe MHOCTPAHHBIX apOUTPAKHBIX pelIeHui

3a rojibl HE3aBUCUMOCTHU B Y 30€KHCTaHE TIOCIICI0BATEILHO pean-
3YIOTCSI MEPBI, HAallpaBJIEHHBIE HA CO3/IaHUEe MaKCUMAIILHO OJaronpu-
SITHBIX YCIIOBUH JJI1 YCKOPEHHOTO Pa3BUTHS MaJIOro OM3HECA U 4acT-
HOTO MpEeANPUHUMATEILCTBA, JalIbHEWIee YKPEIUICHUE IMPaBOBBIX
MEXaHU3MOB 3allUThl W TapaHTHH HETPUKOCHOBEHHOCTH YaCTHOU
COOCTBEHHOCTH, YIYUIIICHIS WHBECTHUITMOHHOTO KJIMMAaTa M JIEJIOBOU
Cpenpbl.

[IpropuTeTHHIM HaIlpaBlEHUEM MAESITEIBHOCTH U TOCYIapCTB,
3aMHTEPECOBAHHBIX B TPHUBJICUYCHUH WHOCTPAHHBIX WHBECTHIIMMA, B
TOM 4YHCJIE TPSIMBIX, SBISICTCS CO3JaHUEe KOMGOPTHOW MPaBOBON
Cpenbl, COBEPIICHCTBOBAHKE 3aKOHOB U MPAKTUKU MX MPUMECHECHHUS.
OmHMM W3 BaXHEUINX OOBEKTOB NMPUIIOKECHHS TaKOW MO3UTHBHOMN
NEATETHHOCTH TOCYapCTBa JOKHA OBITH CO37aHME MMPABOBBIX OCHOB
MIPU3HAHKUS ¥ TPUBEJCHUS B UCIOJHCHUE MHOCTPAaHHBIX apOUTpaxk-
HBIX PEIICHUMN.

Ilepsvim u ocnogubiM wazom TOOOTO TOCYyNapCTBA I MHTETpa-
MU B TI00aNbHYI0 apOUTPaXXKHYIO CHUCTEMY SBIISIETCS COOJIOZCHNE
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OCHOBHBIX ME&XTYHapOJHBIX COTJIAIIEHNH 1 WIEHCTBO B MEKIYHAPO-
HBIX MHCTUTYTaX, HE3aBUCUMO OT HJCOJIOTNYECKUX M HMOTUTHUECKUX
peArnoYTeHui. B cBs3M ¢ 3THM B Y30eKkucTaHe MPOBOUTCS IEICHA-
MIpaBJIeHHAas ¥ O3TaHas paboTa Mo NPUCOEANHEHHUIO K MEKTYHapO/I-
HBIM COTJIALICHUSIM B 3TOH cdepe. B uactHocTH, Y30ekucTan euie 7
masi 1993 roja B Lienax CTUMYJIMPOBAHUS BHEITHEIKOHOMHUYECKOH Jie-
ATENBHOCTH, 00ECTIEYeHHSI MEXTyHAPOHO-TIPU3HAHHBIX TapaHTUH U
3alIUThl HHOCTPAaHHBIX HHBECTOPOB B PecnyOnnke Y30ekucran npu-
coeanHmics K KoHBeHIINH 0 mopsiaxe pa3peiieHusi HHBECTULIMOHHBIX
CIIOPOB MEXIY rOCYAapCTBAMH M MHOCTPAHHBIMHU JuamMu (Bamuar-
ToH, 1965), a 22 nexadps 1995 romxa Onuit Maxmaucom PecryOnuku
VY306ekucTan (mapJaMeHTOM CTpaHbl) ObUTO IPUHSITO NOCTAHOBIICHHE
«O mpucoennnenny kK Hpio-MlOpKcKoil KOHBEHIMH O MPU3HAHUU U
MPUBEACHUH B UCTIOJIHEHHE HHOCTPAHHBIX apOUTPasKHBIX PEILICHUN OT
10 urons 1958 rogay.

Credyrowum wiazom JIOTUYHO MIPEATION0XKUTH IPUHATHE HA OCHOBE
Hpro-MopkcKoii KOHBEHIIMH HOPMATHBHBIX MPABOBBIX AaKTOB O MPH-
3HAaHUU W TPUBEJCHHUU B WCIOJIHEHHE MHOCTPAHHBIX apOUTPaKHBIX
peuieHuii.

B sTOoM HanpaBneHHH MPUHUMAIHCH CIIETYIOIINE MEPHI:

IlepBoe. B I'paskaaHckuii mporeccyanbHbIi KOJAEKC (YyTBEpKIACH-
Hblid 3akoHoM PecnyOnuku Y36exucran ot 22 sHBaps 2018 roga Ne
3PVY-460) 1 DxoHOMHUYECKHI TpoIlecCyallbHBIA KOJEKC (YTBEPK/IeH-
HEI 3akoHoM PecryOmmku Y36ekucrtan ot 24 saBapst 2018 roma Ne
3PVY-461), xotopslie Betynuiu cuiy ¢ 1 anpens 2018 roga, BkiItodeHa
OTZIEJbHAS TJaBa O NPU3HAHWU M NPUBEACHUH B HCIIOJHEHUE pelle-
HUH HHOCTPAHHBIX CY/I0B M apOUTpaXkeil.

Bropoe. 5 nos6pst 2018 rona npunaTo moctaHoBnenue llpesu-
nenra PecniyOnuku Y30ekucran Nell[1-4001 «O co3nanum TamikeHT-
ckoro MexayHapogHoro apourpaxkuoro mentpa (TIAC) mpu Top-
rOBO-TIPOMBIIIUIEHHOH manare PecriyOinkn Y30ekucrany.

Tpetbe. Iloarotosien mpoekT 3akoHa PecmyOnuku Y30ekuctan
«O MeXayHapoJHOM KOMMEPUECKOM apOHUTpaxke» Ha ocHoBe Twurio-
Boro 3akoHa FOHCUTPAJI o MexayHapoIHOM TOPTOBOM apOUTpake
(mnns cBenenus - 80 rocymapctB Mupa - 111 mpaBOBBIX cHUCTEM IpH-
HSUTA CBOM 3aKOHBI, PyKOBOJICTBYSICh JAHHBIM THUIIOBBIM 3aKOHOM).
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Yerseptoe. B 3akone PecriyOnuku Y30ekuctan «O0 HCIIOTHEHUH
CYZIeOHBIX aKTOB M aKTOB MHBIX OPTaHOBY MPEIyCMOTPEHA CHEUAIb-
Has CTaThsl, PETYJIUPYIOUIas TIOPSJIOK WCIIONHEHHS peIIeHUH
WHOCTPaHHBIX CYA0OB U apOUTpaxei.

Ilopsinok mnNpuU3HAHMST M NpHUBeJdeHHUs B  MCIOJHEHHe
HHOCTPAHHBIX APOUTPAKHBIX pelIeHu i

B rnaBe 33 DOKOHOMHYECKOTO MPOIECCYabHOTO KOJEKCa
PecniyOnmkm  Y30ekucran (mamee — OIIK) 3akperuieHbl HOPMBI,
peryIupyIoye Mponu3BOACTBO O AeNiaM O MPU3HAHUY U IPUBEICHUN
B UCTIOJTHEHHE PELICHU WHOCTPAHHBIX CYJIOB U apOUTPaXKEH.

B gactHOCTH B HEW ompenensieTcs MOpsIOK MPU3HAHUS U UCTION-
HEHUS PEICHUM, MPUHATHIX 10 CIOPaM MEXIy YYaCTHUKAMHU BHEII-
HEPKOHOMUYECKON AEATEIbHOCTH, T.€. CYOBEKTOB, HAXOMALIUXCS B
pa3HBIX rocyaapcTBax. B manHOM citydae y30ekckast KoMnanus Gury-
pUpYyeT B KaueCTBE JODKHHMKA, a MHOCTPAaHHAS KOMITAHUS — B3BICKa-
TeJlb HAMEPEHAa UCTIONIHUTD €ro B Y30eKHcTaHe.

IIporucannsiii B D1IK mopsnok umeer psijg 0coOCHHOCTEN U JIeH-
CTBYET IPH OTIPEIICIICHHBIX YCIOBHSIX.

Bo-nepebix, pemieHus HHOCTPAHHBIX CYIOB (100 unocmpanHvim
cyoom NOHUMAEMCsL KOMNEmeHmHbll UHOCTNPAHHDBLIL
20CY0apCmeeH bl OP2aH, pa3petanuull Cnop mMexcoy CmopoHamuL),
u apoutpaxeit (nood unocmpanuvimM apobumpasicem - UHOCMPAHHA
He20CyO0apCmeeHHAs. Opeanu3ayus, O0elcmsylouas Ha HOCMOSHHOU
UU BPEMEHHOU OCHO8e, O/l pa3pPeUeHUsi CHOPA MeXHCOY CIMOPOHAMU)
MIPU3HAIOTCS] M UCHIONHSIOTCS B Y30€KHCTaHe, eCIH 3TO MPeTyCMOT-
PEHO COOTBETCTBYIOIIMMHE MEXKIYHAPOIHBIMU IOTOBOPAMH U 3aKOHO-
JaTeTLCTBOM Haield crpanbl. Hanpumep, rocyiapctBa — y4aCTHUKH
CHI' B3auMHO TPHW3HAIOT W HCIIOIHSIIOT BCTYIUBIINE B 3aKOHHYIO
CIJIy peleHHs] KOMIETEHTHBIX CyJoB (cM. CornamieHue o mopsake
paspelieHus CopoB, CBA3aHHBIX C OCYIIECTBICHUEM XO03IHCTBEHHON
JesATeNbHOCTH). Takke B3aMMHO MMPU3HAIOTCS U UCTIONHSIIOTCS apOuT-
PaXHBIE PELICHHS, PUHATHIE B CTpaHaxX-yuacTHHIaxX Hero-Fopkekoit
KOHBEHIIHH O TIPU3HAHUHU U IPUBEACHUH B MCTIOJTHEHUE HHOCTPAHHBIX
apOUTPaKHBIX PEIICHUI.
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Bo-eémopuix, perieHre THOCTPAHHOTO Cy1a UK apOUTpaxa MOKET
OBITH MPEOBABIICHO IS IPU3HAHUS M NIPUBEICHUS B UCIIOJHEHUE B
TeyeHUe 3-X JieT C JaThl BCTYIUICHHS €0 B 3aKOHHYIO CHITY, €CIIH
HHOE HE IPeyCMOTPEHO MEXAYHApOAHBIM J0roBopoM. Eciu yka3zaH-
HBIHA CPOK MCTEK WM PELICHHUE elle He BCTYNWIO B CHITy — B €TI0 IIpH-
3HAaHUM U IPUBEJCHNY B UCIIONHEHNE OyAET OTKa3aHo.

B-mpemuux, COOTBETCTBYIOIIEE 3asBICHIE NOJaeTCI B DKOHOMH-
yeckuit cya Pecryonmuku Kapakanmakcran, obnacteid u r.TamikeHra
10 MECTY HaXOXAEHUs WM MECTY KUTEIbCTBA AOJDKHUKA (€CTIH OHO
HEU3BECTHO — 110 MECTY TOCYAaPCTBEHHOIN PErHCTPaLii JOIDKHUKA).

B-uemeepmuix, Gopma u cofepkaHe 3asBICHUS JOKHBI CTPOTO
co0I0aThCs, MHAYE JOKYMEHTHI BEPHYT 3asIBUTEINIO AJIsl yCTPaHEHUS
HEIOCTAaTKOB. 3asBJICHUE I101AaeTCs B MUCBMEHHOH (QopMme, 3a MOoANH-
CBIO 3asIBUTEIS] WM €TO TIpe/icTaBuTeNs. B HeM HEOOXOAMMO yKa3aTh:

® HaMMEHOBAaHHE SKOHOMHYECKOIO Cy/a, B KOTOPbI OHO MoJa-

eTcs;

* HaWMMEHOBAHHE W MECTO HaXOXICHUS MHOCTPAHHOTO Cy/1a WIIN

apOHTpaXka U ero CoCTas;
= paumeHoBaHus (PUO) nui, yyacTBYIOLIMX B JIE]I€, UX MECTO-
HaxXokJleHne (TOYTOBKIH aapec) WM MECTOKUTENBCTBO;

® CBEJCHUS O pEIICHHH MHOCTPAHHOTO CyJa WM apOuTpaxa, o
NpPU3HAHUU ¥ IPUBEACHUH B UCIIOJIHEHHE KOTOPBIX XOAaTai-
CTBYET 3asBUTEIIb;

=  XO0JaTaliCTBO 3asiBUTEJIS O IPU3HAHUN U IPUBEJICHUM B UCIIOJI-
HEHHE peIleHHsI ”HOCTPAHHOTO CyJla MM apOUTpaxka;

® [epedyeHb NPUIIAraeMbIX JOKYMEHTOB.

K 3asBrieHHI0 O IPU3HAHKUY W IPUBEICHUH B HICITOTHEHUE PEIICHHSI
WHOCTPAHHOTO apOuTpaxka, €CliM MEXIyHapOAHBIM JOroBopoM Pec-
nyOnukn Y30eKucTaH He IpeLyCMOTPEHO HHOE, Mpuiaratotes: 1) pe-
[IeHNe WHOCTPAHHOTO apOUTpaXka WM €ro KOMHA, 3aBEPEHHBIE KOM-
METEHTHBIM OPTaHOM HWHOCTPAHHOTO TocyAapcTBa wim PecrryOnukn
VY306ekucran; 2) TOATMHHOE COTalleHne 00 apOUTpaXHOM pazOupa-
TEJICTBE WJIM €0 KOIUS, 3aBEPEHHAss KOMIETEHTHBIM OPraHOM HHO-
CTPAHHOTO TOCYyIapcTBa WK Pecryonuku Y30eknucTaH; 3) JOKYMEHT
0 YaCTMYHOM HCIIOJTHEHHM PEIICHUS, €CIIU OHO paHee HCIOJHAIOCh
Ha TEPPUTOPUU COOTBETCTBYIOIIEI0 MHOCTPAHHOTO I'OCYIAapCTBa; 4)
JNOKYMEHT, U3 KOTOPOrO CIEAyeT, YTO CTOpPOHA, HNPOTUB KOTOPOH
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MNPUHATO pellieHne W KOTopas He NpUHHMMAala y4acTHe B IpoLecce,
OblJIa CBOEBPEMEHHO H B HaUIEKAIEM TOPSIKE H3BEIIeHa O BpEMEHH
W MecTe PacCMOTPEHHUS JIeNa; 5) JOBEPEHHOCTh WIIM WHOW JOKYMEHT,
YAOCTOBEPSIONINI TTOTHOMOYHS MPEACTABUTENS;, 6) JTOKYMEHT, MO-
TBEPKIAIOIINI HANIPaBJICHUE JOJDKHUKY KOMUH 3asiBICHUS O IPU3HA-
HUM W TIPUBEICHUU B UCIIOJHEHHE PEUICHUs MHOCTPAHHOTO apOWT-
paxa; 7) MOKYMEHTHI, TIOATBEPXKIAIOINE YIIaTy TOCyIapCTBEHHOM
MNOLIJIMHBI U MMOYTOBBIX PAaCcXO0J0B B YCTAHOBJICHHOM MOPAAKE U pas3-
Mepe, €ClIi WHOe He MPEeTyCMOTPEHO MEXITyHapOJHBIM JIOTOBOPOM
PecniyOnmkm Y30ekucTan; 8) 3aBepeHHBIN B YCTAaHOBICHHOM MOPSAIKE
MepeBo/] YKa3aHHBIX B MyHKTaX 1-5 JOKYMEHTOB Ha rocyJapCTBEH-
HBIU S3BIK, €CIIM MHOE HE MPELyCMOTPEHO MEXAyHAPOAHBIM JIOTOBO-
pom PecniyOnukn ¥Y30ekucTaH.

B-nameuix, 3asBieHNEe paccMaTpUBaeTCsl B CyJcOHOM 3acellaHHU,
MaKCHUMaJIbHBIH CPOK — 6 MECSILIEB CO THS MOCTYIJICHUS JOKYMEHTOB
B DKOHOMHYECKHH Cy/I. YYaCTHHKHU MpOLecca U3BELIAIOTCS O BpEMEHU
W MECTE €ro MPOBEJICHUS, HO JeJI0 MOXKET OBITh PACCMOTPEHO U B UX
orcyrctBud. [lo pesynbraram paccMOTPEHHUS SKOHOMHYECKHH CYyII
BBIHOCHUT OIPEJICNICHNE W BBIAET WCIIOJHHUTEIBHBIA JIUCT Ul OCY-
HICCTBJIICHUS UCITIOJTHUTCIIBHBIX IIefICTBPIiI B YCTAHOBJICHHOM IIOPAIKE.

B-wecmuix, 5)KOHOMUYECKUH CyJ| OTKA3bIBAECT B IIPU3HAHUU U IIPU-
BEZCHUH B UCIIOJIHEHNE PEIICHUS HHOCTPAHHOTO apOUTpaxa 1o 3asB-
JIGHHIO CTOPOHBI, IPOTHB KOTOPOW OHO HANPABJIEHO, €CIIHM 3T CTOPOHA
MPEJCTAaBUT, JOKa3aTeIbCTBA TOTO, UTO:

1) cTOpOHBI apPOUTPAKHOTO COTJIAIICHUS OBLIM IO TPUMEHUMOMY

K HUM 3aKOHY B KaKoW-T00 Mepe HeJeeCioCOOHBI HiTH apOunT-
paKHOE COTalieHUe HEJICHCTBUTEIHLHO TI0 3aKOHY, KOTOPOMY
CTOPOHLI 3TO COIrIallICHUE MOJYUHUIIA, a IPpU OTCYTCTBUU Ta-
KOTO YKa3aHHMS - 110 3aKOHY CTPaHbl, I/Ie PelIeHne OblJI0 BhIHE-
CEHO;

2) cTOpOHA, MPOTHB KOTOPOH BBIHECEHO PelliCHUE, He OblIa Ha lIe-
JKalle yBeJOMJIEHa O Ha3HaYeHUH apOHUTpa Wiu 00 apOuTpaxk-
HOM pa30upaTenbCTBE WIM 10 JPYTHMM NPHYMHAM HE MOTJIA
IPEICTaBUTh CBOM OOBSCHEHHS;

3) apOutpaxkHOE pelIeHHe BBIHECEHO IO CIOPY, HE MPeayCMOT-
PEHHOMY WM HE TONa aonieMy 0/ YCIOBHS apOUTPaKHOTO
COTJIAIICHMSI WK apOUTPa’KHON OTOBOPKH B JOTOBOpE, JINOO
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COJEP>KUT MOCTAHOBIICHHSI TI0 BOIPOCAM, BBIXOASALINM 3a TIpe-
JIeTTbl apOUTPaXKHOTO COTIIAIICHUS HITH apOUTPaKHON OTOBOPKH
B JIOTOBOPE, 32 UCKIIIOYCHUEM CITy4YaeB, KOTJla TOCTaHOBIICHHS
M0 BOIIPOCAaM, OXBaTHIBAEMBIM apOMTPa)KHBIM COTJIAICHHUEM
100 OTrOBOPKOM, MOTYT OBITH OTAENECHBI OT TeX, KOTOphIE He
OXBATBIBAIOTCS TAKMM COTJIAIICHHEM WIJIM OTOBOPKOH;

4) cocraB apOUTPaKHOTO OpraHa WM apOMTPaXkKHBIH MPOLECC He
COOTBETCTBOBAJI COTJIAIIEHUIO CTOPOH WJIH, IPU OTCYTCTBHU Ta-
KOBOT'0, HE COOTBETCTBOBAJI 3aKOHY TOH CTPaHBI, TI€ UMEI Me-
CTO apOUTpaxK;

5) perirenue He CTaI0 OKOHYATEILHBIM JIJIsI CTOPOH HITH OBLIO OT-
MEHEHO WM NPUOCTAHOBIIEHO HCIIOJHEHHWEM KOMIIETEHTHBIM
OpraHOM TOCyapCTBa, TJe OHO OBLIO BBIHECEHO, JIN0O CTPAHEL,
3aKOH KOTOPOU IPUMEHSETCS;

6) cnop ObLT pa3pelnieH HEKOMIICTEHTHBIM MHOCTPaHHBIM apOHT-
paxem.

B npu3HaHuM ¥ NPUBEICHUH B HCIIOJHEHUE PENICHUS HHOCTPaH-

HOTO apOHTpa)ka MOXKET OBITh TAKKE OTKA3aHO, €CIIH:

1) oObekT cropa He MOXKET OBITh MPEAMETOM apOUTPAKHOTO pa3-
OmpaTenbCTBa IO 3aKOHOJATENBCTBY PecyOnukn Y30eknucraH;

2) MpU3HAHWE U MPUBEICHUE B MCIIOJIHCHUE ITOTO PEIICHUS TPO-
TUBOPEYMIIO WIIM YIpoXkaiio Obl myOnnyHoMy nopsaky Pecy0-
JTUKN Y30€KHUCTaH;

3) HCcTEeK CPOK TABHOCTH MPHUBEACHHS PEIICHHSI HHOCTPAHHOTO ap-
OuTpaxa K NPUHYJUTEIEHOMY UCIOIHEHHIO.

O nocranosysiennu Ilpe3mmenta Pecnydoinukm Y36ekucran
ot 5 Hosnopst 2018 romga NeIlIT1-4001.

JlaHHBIM TTOCTaHOBIIEHMEM [AaHO COTJIacHe MpeiokeHuio Top-
TOBO-TIPOMBIIIUICHHON Manatel 1 MuHHCcTepcTBa I0CTHIMU Pecmy0-
UK Y30eKHCTaH o co3laHuK TalKeHTCKOro MEXIYHApOIHOTO ap-
outpaxxHoro ueHtpa npu ToproBo-nmpomblnuieHHOH nanare Pecmy6-
nukn Y30ekuctaH (manee — LIeHTp) co cTatycom Hezocyoapcmeen-
HOIlI HeKOMMepPUeCcKOll op2anu3ayuu, N ONpeeleHbl er0 OCHOBHBIE
3a1a4i.

YcraHnorieHo, uTo: 1) B kauecTBe apOuTpoB B LleHTpe, HapsIy co
CHeIMaIiCTaMy U3 YKcia Tpaxkaad PecmyOnuku Y30ekucTaH, Takke
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MOTYT TPHUBIEKAaThCS KBATU(QHULIUPOBAHHBIE apOMTPBI — Tpa)kIaHe
HWHOCTPaHHBIX TOCYAAPCTB; 2) M0 COTJIAIICHUIO CTOPOH MPH pa3pelie-
HUU CIIOpoB apOutpamu LleHTpa MOXKET IpUMEHSITHCS MHOE MPaBo, B
TOM YHCJIE€ MHOCTPAHHOTO TOCYapCTBa; 3) peuieHus apoutpos LleH-
Tpa MOJIeKAT NCIIOIHEHHIO Ha TeppuTopuu PecniyOnnku Y30ekuctan
B IIOPSAKE, IPEAYCMOTPEHHOM 3aKOHOJATEIbCTBOM ISl UCTIOHEHHUS
pelIeHui TPeTEeHCKUX CYAOB, a TaKXe MEXIYHapOIHBIMH JOTOBO-
pamu Pecniy6nnku Y306ekucran; 4) nepenucka u 1eJI0NpOU3BOACTBO B
Ilentpe BeaeTcs Ha y30€KCKOM, PYCCKOM M aHTIHICKOM SI3BIKAX; 5)
CYJIbI OKa3BIBAIOT cojericTBue LIeHTpy B OCyIecTBICHUH apOUTpak-
HBIX Pa30MpaTeIbCTB B HACTH ITOTyUeHHs, cOOpa 10Ka3aTeNnbCTB, IpH-
HATHS MEp 110 00ECTICYeHUIO UCTIOIHEHHUS peleHni apouTpoB Llentpa
B IIpeZiesiax CBOE KOMIETEHIIMY U B IMOPSAIKE, yCTAHOBIEHHOM 3aK0-
HOJIAaTeNILCTBOM; 6) apOutpel lleHTpa — HepesuneHTh PecnyOnnku
VY30ekucTan 0cBOOOXKIAIOTCS OT YIUIAThl HAJIOTa Ha TOXOAbI (hU3NUe-
CKHX JIUI] B YaCTH CPEICTB, IIOJIy4YE€HHbIX B KaUeCTBE TOHOpapa 3a BbI-
royHeHne (QyHKOUHA apOuTpa; 7) Ul MPUBICUEHHS TPpaKIaH HHO-
CTPaHHBIX TOCYJapCTB B KadecTBe apOMTpoB LleHTpa W IKCHepToB,
MIPUBJIEKAEMBIX AJIS pa3peLeHus CHOPOB IyTEM MEXIAYyHAPOIHOTO ap-
outpaxka, He TpebyeTcs MOoNy4YeHne pa3penIeHnii Ha IPaBo TPYIOBOU
JesITebHOCTH Ha TeppuTopiu PecriyOnuku Y30ekucTan; 8) npuem 3a-
SIBIIGHUI O PACCMOTPEHUH CIIOpa MOCPEICTBOM MEXKITyHAPOIHOTO ap-
Ourpaxa, a TaKXKe MPOBEACHUE CIYIIaHUH U UHBIX MIPOLECCyaIbHbIX
JIEUCTBUN MOXET OCYIIECTBIISITECA B PEXXKUME OHJIAWH C MCIOJIb30Ba-
HUEM COBPEMEHHBIX MH()OPMAIMOHHO-KOMMYHHKALIMOHHBIX TEXHO-
Joruii 6e3 NpUCYTCTBUS apOUTPOB U CTOPOH; 9) MPEACTaBUTEISIM CTO-
POH, YYacTBYIOUINM B pa3pelIeHHH CIOPOB MOCPEACTBOM MEXTyHa-
poaHoro apoutpaxa B LlenTpe, mpu mepecMoTpe apOUTpaKHBIX peliie-
HUI B KOMIIETEHTHBIX cyAax Pecrmybnuku Y30ekucraH, a Takxke mpu
PacCMOTPEHNH B YCTAHOBJICHHOM TIOPSIKE KAaKUX-THOO BOTIPOCOB 10
paccmaTtpuBaeMbiM B LleHTpe apOUTpaXKHBIM CHIOpaM He TpeOyeTcs
HaJM4yHe JIMLEH3UU Ha NIPaBO 3aHATHUS aJBOKATCKOMN JESATEIbHOCTHIO;
10) Lentp BrpaBe OCyLIECTBIATH ypPEryJIHMpOBaHUE CHOPOB IOCPEA-
CTBOM IIPOBEJICHUS MPOLEAYpPhl MEAUALUN M UHBIX aJbTEPHATHUBHBIX
croco00B ypEryJIUPOBaHUS CIIOPOB B MOPSIIKE, YCTAHOBJICHHOM 3aK0-
HomarenbeTBOM; 11) cpencTBa I0pUAMYECKHX JIUL, HAalpaBJIsieMble Ha
OIlIaTy apOUTPaKHBIX PACXOI0B, CBA3AHHBIX C PACCMOTPEHUEM CIIOpa
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B LlenTpe, 0cBOOOKAAIOTCS OT YIUIATHl HAaJora Ha T0OABIEHHYIO CTO-
HUMOCTb.

IloctanoBneHnnem Taxxe mopydeHo: 1) MUHUCTEPCTBY HHOCTpaH-
HBIX fen PecryOnuku Y30ekucran no 3asBkam Llentpa obecnieunthb
odopmienue Bhe3nHBIX BU3 apbutpam Llentpa, unenam HaGmioma-
TEJILHOT'O COBETA, YKCIEPTaM, IPEACTABUTENSAM CTOPOH, HHBIM HHO-
CTpaHHBIM CHENHAJNCTaM, MPUBJICKAEMBIM ISl peain3allié BO3JIO-
*KeHHBIX Ha LleHTp 3a1au 6e3 B3MMaHusl KOHCYJIbCKUX M HHBIX COOPOB;
2) MuHUCTEpCTBY BHYTpEeHHUX nen PecryOnnku Y30ekucTan 1o 3a-
aBkaM LleHTpa oOecrieuuTh B YCTAaHOBJIEHHOM IMOPSIKE MPOJJICHHE
BHU3, a TAK)KE BBIIAYY U MPOJICHHE BPEMEHHOW MPOIMUCKH MO MECTY
BpEMEHHOT 0 pokuBaHus apoutpam Lienrpa, uienam Habmronatens-
HOTO COBETa, dKCIIepTaM, PEICTaBUTEISIM CTOPOH, HHBIM HHOCTpPaH-
HBIM CTIELMAIMCTaM M WICHAM HX CeMeH, MpUBJIeKaeMbIM AJIS pealu-
3alUM BO3JIOKEHHBIX Ha LleHTp 3amau, Oe3 B3MMaHUs roCydapCTBEH-
HOH MOLUIUHBL.

AKTyalibHble BOMPOCHI MO YKpENJIeHUI0 COTPYAHHYECTBA B
cepe NpU3HAHUS U NMPHBeIEHUs] B MCHOJHEHHE apOUTPAKHBIX
peuieHuii.

Bbu10 OBI 11€71€C000pa3HO YKPEIUTh COTPYIHUUECTRA B cepe npu-
3HAHUSI ¥ IPUBEACHUS B UCIIOJTHEHUE apOUTPasKHBIX PELICHUH Ty TeM:
a) YCTaQHOBJICHHS ITOCTOSHHBIX KOHTaKTOB B II€JIIX OOMEHa OIlbI-
TOM TI0 aKTYaJIbHBIM BOIPOCaM MPU3HAHKS ¥ TIPUBE/ICHHS B UC-
NOJTHEHUE apOUTPasKHBIX PELICHUIT;

0) mpoBeIeHHsSI COBMECTHBIX MEPOIPHUITHN (KOH(pEpEeHINH U ce-
MHUHAPOB) 110 aKTyaJIbHBIM IIpo0iieMaM MPU3HAHUS U TIPUBEIE-
HUSI B UCTIOJIHCHHE apOUTPaKHBIX PEIICHHIA;

B) COBMECTHOTO M3JaHUSl METOJMYECKMX MOCOOHH U OyKIIETOB O
TOPSIJIKE TIPU3HAHUS U MPUBEJICHUS B UCTIIOJHEHHE apOUTpaK-
HBIX PELICHUH ¢ y4eTOM CIeIU(HUKA HAIIMOHAIBHOTO 3aKOHO-
JIaTeNbCTBa,

I) pa3MemnieHus B BeO-caiiTax CTaThH 1 0030pbI 3aKOHOIATEILCTBA
3apyOeXHBIX CTpaH 110 BOIPOCAM NPH3HAHMSA U IIPUBEJICHUS B
UCTIOJIHEHHE apOUTPaKHBIX PEIICHHH.
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Camapkynosa U.C.

HEJHU 3AIMUTHI NPUHIIUIIA KOHOUJAEHITUAJTBHOCTHU
TPETEACKOI'O PASBUPATEJBbCTBA,
CIHOCOBBI U CYBBEKTBI EI'O HAPYIHIEHUSA

B nacTosimieit cratbe npeangaraeTcs pacCMOTPETh OJUH U3 OCHOBO-
TOJIATAIOIIUX TPUHIIUIIOB TPETEHCKOTO pa30nupaTeabcTBa — MPUHIIMIL
KOH(DMICHIINATLHOCTH. Y YUTHIBas €T0 MacIITaOHOCTh, Aajiee 00Cy k-
JeHrne OyZeT OCYIIECTBISATHCS KOMIUIEKCHO, C aHAJIM30M NPHUMEHH-
MBIX HOPM 3aKOHOJATEIbCTBA U MPAKTUYECKUM PACCMOTPEHUEM He-
KOTOPBIX CIy4aeB €ro OMMOOYHOTO TOHUMAaHMS CTOPOHAMHU M TIpe-
CTaBUTEISIMH OTJENbHBIX TOCYIaPCTBEHHBIX OpraHoB. Taxke B cTaTbe
npeaJiaraeTcss O3HaKOMHTBCS ¢ OoJiee AeTaIbHBIM aHAINW30M MpUMe-
HUMOCTH JaHHOTO MPHUHIIHIIA HA CTA UM, KOTIa TpeTeiickoe pa3dupa-
TEJBCTBO YK€ 3aKOHYEHO M Ha4aT MpoIiecC MPUHYTUTETFHOTO UCTION-
HEHUs pelleHus Tpereiickoro cyaa. i yno6cTBa uuTareneil moa
YHOTPEOJIIEMBIM B HACTOSINEH CTaThe TEPMHUHOM (TPETCUCKHIA CYI»
npeajaraeTcsi, NOHUMaTth MexayHaponHbelil Tperelckuil cyn mpu
ToproBo-mpomblieHHOH nanare Keipreizckoit PecyOmmkm.

[punnmn koH(OUICHIMATHLHOCTH TPETEHCKOTo pa3OupaTenbCcTBa
SIBIIIETCSI OCOOEHHOCTHIO JAHHOTO crioco0a BHECYJEOHOTO Yperyiu-
pOBaHHA CIIOPOB, PACIPOCTPAHIETCS Ha BCE pacCMaTpPHBAEMbIE Tpe-
TEHCKUM CYJIOM CIIOPbI U, B OTJIMYME OT IMPAKTHKU CYJIOB OOIIeH
topucaukiun  Keipreisckoir PecnyOnuku, He TpeOyeT OTAENbHOTro
BHHAMAaHUS CTOPOH M MPOIIECCyalTbHBIX IEUCTBUI apOuTpa. ITO 03Ha-
4aeT, 4TO C MOMEHTA I10/1a4H NCKOBOTO 3asiBJICHUS B TPETEHCKUI CyI,
BO3MO>KHOCTb PACCMOTPEHMS CIIOpa B OTKPBITOM 3aCEAaHUU U OCBE-
IIeHUH MO0 IMyOIUKaIK Kakux-Inoo cBeneHuii o Hem B CMU, oT-
CyTCTBYeT. Takoi MoXxo ] JOCTATOYHO MPOCTO OOBIICHIETCS TEM, UTO,
SKOHOMHUYECKHI XapaKTep MOICYAHBIX TPETEHCKOMY apOUTPaxy CIIO-
POB, TIOJpa3yMeBaeT PacCMOTPEHHE OOCTOSATENBCTB Jiefia, BKIFYAr0-
IUX B ceOs 3JIEMEHTHI KOMMEPUYECKOW TalHBI, IEJTOBOW pEITyTaIlHH,
Pa3IMYHBIX TOHKOCTEH OM3HEC NEATENbHOCTH CTOPOH. B oTHEnbHBIX
CIly4asix KOH(UICHIIMAIHHOCTh BCEX CBEJCHUIA, BBITCKAIOIUX U3
criopa B TpETeHCKOM apOuTpaxe, MPeayCMOTPHUTEIBHO 3aKPEILIIEeTCS
CTOPOHAMH B OT/I€TILHOM TPETEHCKOM COTJIAIIeHUH.
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[punnun obecneueHus] KOHPHUIESHIUATEHOCTH TPETEHCKOTO pas-
OuparenbcTBa B LEJIOM INPHUCYII MEXIYHApOAHOW apOMUTpakHOH
MIPAKTHKE W SBIISETCS OCHOBOIIONATAIOIINM B MPAKTHKaX, HAIIPUMED,
MextyHapogHoro apouTpaxHoro cyga Crokroiasma, MexayHapo-
HOTro apOuTpaka AMEpPHKaHCKOH apOWUTpakHOHM accoumanuu, Mex-
JOYHapOIHOTO LIEHTPa M0 YPETYJIUMPOBAHUIO HHBECTULIMOHHBIX CIIOPOB
U T.0.

[Monoxenusimu crareit 1, 2 u 24 3axona Keipreizckoii PecrryOnnku
«O tpeteiickux cyaax B Keipreickoit Pecy6mke» ot 30 urons 2002
roma Ne 135 (B pemakuuu 3akoHOB Keipreickoit Pecrybmuku ot 15
mas 2003 roma Ne 93, 11 uronst 2004 rona Ne 73) onpeneneH Kpyr JIuil,
YUYacTBYIOIIUX B TPETEHCKOM pa30HpaTenbCTBE 1O ASTy: apOuTp Win
KOJIJIerus apOUTPOB, MCTELl, OTBETYUK U UX MpencTaButeny. [lomrumo
9TOro, MpHU HEOOXOAMMOCTH B XOJ€ TPETEHCKOro pa3OmpaTenbcTBa
MOTYT OBITb 3aciyIIaHbl SKCIEPTHI ¥ cBuaeTend. Pernamentamu MTC
TIIIT Taxke 3aKpeIIeHO TOJOKEHHE O BO3MOYKHOCTH OOECIICUCHUS
CTOPOHBI pa3dmpaTensCTBa MEePEeBOTINKOM. MHBIMU crioBamH, KpyT
JINII, KOTOPHIM 3aKOHOJIATelNb MPEAOCTaBHII MPABO JAOCTYIIA K 3aKpbI-
TBIM CECCHSIM TPETEHCKOro cya, J0CTaTOYHO YETKO OorpaHuyeH. Ta-
KM o0pa3zoM, 3aKoHOAaTedeM obecriednBaeTcs KOH(UICHIHATIh-
HOCTb:

- TpeTe’cKoro apOuTpaxka, HAUMHAs C MOMEHTA MOJYYEeHUs HC-

KOBBIX JJOKYMEHTOB U UX [IOJATOTOBKH K pa30oHUpaTesIbCTBY;

- BCETro MpoIiecca TPETeMCcKOoro pa3onparensbCcTBa;

- BBIHECEHHOTO PEILEHUS.

B npakTuke Tpereiickoro apouTpaxa HeI0IIOHUMaHUE HEO0X01H-
MOCTH COOJTIOIaTh MPUHITAIT KOHGUICHITNAILHOCTH B X0JIe pa30oupa-
TENbCTBA 3a4acTyIO BBIPA)KaeTCsl, HAIPHUMEp, B HEJJOBOJIBCTBE CTOPOH
[IpH HEJIOMYCKE TPETEHCKUM CYJIOM K CITYIIaHUSAM UX IpeAcTaBUTeNeH
B CBSI3M C OTCYTCTBHEM Y HUX HA/JICKAIINX TTOTHOMOYHNH.

JetictBuTenpHO, corjlacHo cratbe 34.1 Permamenta MTC TIIIT
cTOpoHBI BIpase BecTu cBou aena B MTC TIIII HenocpeacTBEHHO
WK 4Yepe3 AOJDKHBIM 00pa3oM YIOJIHOMOUYEHHBIX MpEICTaBHUTEIICH,
Ha3HauYaeMbIX CTOPOHAMH IO CBOeMy ycMoTpeHHto. OnHako npu pea-
JU3aIUN YKa3aHHOTO TpaBa CTOPOHAMH 110 AeNy yAeJseTcs HeaocTa-
TOYHOC BHHMaHHE TPeOOBAHUIO O HEOOXOAMMOCTH HaJIEXKALIETO
oopMIIeHUS TOJTHOMOYHI MpeJICTaBUTENEH. Hannoe
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00CTOSITENBCTBO HA MPAKTUKE BHIPAXKAECTCS B OTCYTCTBUH B IOBEPEH-
HOCTSIX, BBIIABAEMBIX Ha MPEICTaBUTEIN, IpaBa MPeACTaBICHUS UH-
tepecos nmopyuutens B MTC TIIII ¢ mepednem ero moHOMOounid. Ta-
KM€ HeI0CTaTKU MPUHUMAIOTCS U HCTIPaBIAIOTCS CTOPOHOM moce co-
OTBETCTBYIOIIUX Pa3bsCHEHUH TPETEMCKOro CyJa, OAHAKO, HaJo OT-
METHUTbh, CTAHOBATCS IPUYMHAMH 3aTSATUBAHUS CPOKOB apOHUTpaka.

Crnenytommm npumMepoM odecriedeHus] KOH(UACHINATBHOCTH ap-
ourpaxa B MTC TIIII siBasieTcst OTCYTCTBUE MOJIOKEHHS O pa3Merie-
HUU TEKCTa MPUHATOrO pelieHys Ha caiite cyna. Hago oTMeTuTh, 4To
mofoOHas MPaKTHKa IIUPOKO MPUMEHSIETCS MEeXIyHApOIHBIMU TIO-
CTOSIHHO J€MCTBYIONIMMH apOUTPaXKHBIMH MHCTUTYTaMH IPHU yCIIO-
BHM HAIWYHA COTJIacHsl 00EHX CTOPOHA Ha MMOJ00HOE My OnuYHOe pas-
[JAlEHUE CYIECTBA CIOPA.

Opnaxko, B nestenpHoct MTC TIII ganHas mpakTuka HE Halia
MOJIEPKKU U BHeApeHus1. Bripouewm, nenecooOpasHo JHIIL OTMETUTD,
gTo oxauM 3 HoBoBBeAeHUH MTC TIIII, my6nukyemsIx B cetn WH-
TEpHET, SBISETCSA pasMelleHne Ha caiire Www.arbitr.kg rpaduka 3a-
cenanuii Tpereiickoro cyza. [lyOmukarus u BeieHue rpaduka He sB-
JSIOTCS  00s3aTeNbHBIME TPEOOBAaHUSAMH 3aKOHOJATENBCTBA; OHU
JIUIIB TIPU3BAaHBI 00ECIEYNTh CTOPOHAM YI00HYIO (JOpMY HAIOMHHA-
HUS 0 BpEMEHH U JTHE Tpsityiero 3aceqanus. [Ipu sTom takoe nHpop-
MaIMOHHOE COIIPOBOKEHNE CTOPOH HUKAK HE IPOTUBOPEUNT 3aKpel-
JIEHHOMY 3aKOHOM TIPUHIIUIY KOH(PHUAESHIINAIEHOCTH apOUTpaxa, T.K.
yKa3aHHBIA TpadiK HE pacCKphIBAaCT HAMMEHOBAHUH MJIM UMEH CTOPOH
MIPOLIECCOB, a JIMIIb NpeACTaBiIsIeTCs cO00H paciucaHue CIylIaHui ¢
yKa3aHWeM HOMEPOB Jiel. DTO OOCTOSITEILCTBO TAKXKE JIMIIAET BO3-
MOHOCTH HEQOpMaIHLHOTO OOIIECHUS CTOPOH ¢ apOUTpaMH TIO JIETy,
a TaK)Ke UCKIIoYaeT Jr00ble HHCTPYMEHTHI aBJIeHUs Ha HUX. Takum
obpazom, craryc MTC TIIII B oyepenHoOl pa3 MOATBEPKIAET CBOIO
MIPUBEPKEHHOCTHh HE3aBUCHMOMY M OECTIPUCTPACTHOMY TPETEHCKOMY
apoutpaxy.

Jnst cpaBHeHHs HHTEpPECHO OyIeT paccMOTpPETh, HApUMeEp, CTa-
Thi0 45 DenepanbHoro 3akoHa «O0 apOuTpaxe (TpeTeiickoM pazou-
patenbcTBe) B Poccutickoit Denepanumy», KOTopas MpeaycMaTpuBaeT
0053aHHOCTB IMOCTOSIHHO JIEHCTBYIOIIETO apOUTPAXKHOTO YUPEKICHUS
pa3MeniaTe Ha CBOeM caiite B cetr IHTepHET HHpOpMAaIHIO 0 rTo1ade
HCKOBOI'O 3asBJICHUS B TEUCHHUE TPEX IHEU CO JTHA €ro IMOIy4YECHHUS.
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OueBuaHo, uTo myonukanus B CMU HCKOBOTo JOKyMEHTa aBTOMAaTH-
YEeCKH MOAPa3yMeBaeT PACKPHITHE CTOPOH U CYIIECTBa CIOPa, YTO, MO
CYTH, yXe ABIISeTCS HapylIeHHEM MPUHITUIA KOH(UACHINATBHOCTH.

B Hauane naHHOM cTaTbM MPUBOAMIUCH MPUYUHBI, 110 KOTOPBIM
CTOPOHBI, IPH BBIOOpE CIIOCO0a yperyIupoBaHus CIOpa, IPeArnoyTe-
HHUE OTAAIOT TpeTeHcKoMy cyny. B yacTHOCTH, B CBSI3U C BO3MOXKHO-
CTBIO COXPAaHHUTh KOH(HIEHIHMAIHHOCTh CBEICHHH, COCTABIISIOINX
KOMMEpUECKYIo TaifHy. OHaKo JaHHOE 0OCTOSTEIHCTBO MHTEPECHO
paccmotpeth B cBete BecTpeyatonieiics B MTC TIIII npakTuke, korjaa
IpeIMeToM cropa 700 NHCEMEHHBIM J0Ka3aTelbCTBOM MOXKET
CTaTh, HallpUMep, JOTOBOP, COAEPIKALINN KOMMEpUYECKYI0 TaillHy o-
HOW M3 CTOPOH cIiopa JIM00 TPETHUX JIMI C TMCEMEHHOM 10TOBOPEH-
HOCTBIO O HEPacIIpOCTPaHEHUH CBEACHUH NaHHOTO foKyMeHTa. C on-
HOW CTOPOHBI CUTYalsI KakeTcsl OaHaIbHO MpocToi. Tak, corimacHo
nyHkty4.3 crateu 4 Pernamenta MTC TIIII xaxxnast cropona o0si3aHa
JIOKa3bIBaTh T€ OOCTOSTEIBCTBA, HA KOTOPHIE OHA CChUIAETCS KaK Ha
o0ocHOBaHMe cBoMX TpeOoBaHmii 1 Bo3pakeHuil. bonee Toro, MTC
TIIIT Ha ocHOBaHWU 3asiBIICHHUS APYTOW CTOPOHBI MIIM TIO COOCTBEH-
HOMY YCMOTPEHHIO BIIpaBe 3aTpeOoBaTh HEOOXOIAMMBIEC JOKA3aTelb-
ctBa. CriefjoBaTeNbHO, CIEAys TPUHIUIY COCTSA3aTEIbHOCTH, CTO-
poHa, obsafaromas J0KyMEHTOM, MyCTh U COAEPKAIIM KOMMepye-
CKyI0 TaiiHy, o0si3aHa IMPEJOCTaBUTH €ro CyAy AJs 0OOCHOBaHHUS
CBOEH MO3ULINH.

C npyroif CTOpOHBI, IPUOOIIICHNE K MaTepHajiaM Jieia JTOKYMEHTa,
BOBJIEKAIOIIET0 NHTEPECH! TPETHUX JIUI], 3HAYUTEIBHO YCIOKHUT X0
pa3buparesbCTBa, T.K. HOTPEOyeT peleHNus: BOIPOca O NPUBIICUEHUH
TaKWX JIAI K TPETEHCKOMY pa30oMpaTeNbCTBY U OIPENEICHUs X CTa-
Tyca. Kpome 3Toro, eci cTopoHa MOMPOCTY OTKa3bIBaeTCs MpeaocTa-
BUTH JIOTOBOP C YCTHOW CCBUIKOM Ha €ro KOH(MACHIHMAIbHOCTH B
CBSI3M C LIEHHOCTHIO COZIEPKaHus, TO y apOUTpa HET MEXaHW3Ma MPo-
BEPUTH MPABIUBOCTDH MO3UIMH TAKOH CTOPOHBI.

OpHako cieayer OTMETUTD, YTO, HECMOTPS Ha MUCbMEHHYIO JI0T0-
BOPEHHOCTH CTOPOH O COXPaHEHNH KOH(PHUICHINAIBHOCTH CBEACHUH,
COCTABJIIOIINX KOMMEPYECKYI0 TaliHY, apOUTp HE JOJDKEH OTpPaHUYH-
BaThcsl 0003peHreM gokymeHnTa. OH OyaeT 00s13aH MPHOOLIUTE €T0 K
MaTepHajaM ejia U AaTh eMy IIPaBOBYIO OLIEHKY IIPH BBIHECEHUH pe-
meHusi. OueBUIHO, YTO B TakOM CcCilyyae KOH(UAEHIMAIbHOCThH
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JIOTOBOPA HE3aMEUIMTEIbHO HApYIIUTCS, T.K. €70 COIEP)KaHUE CTaHET
H3BECTHBIM 00EHUM CTOPOHAM CIOpPa, UMCIOILMM paBHbIE IIpaBa O3Ha-
KOMJICHHUS U TIOJTYYEeHH KOMHUI BCEX MaTepHaJioB Jiena. XOoTsa KOHH-
JEHIUATBHOCTD TPETEHCKOTO pa30upaTenbCTBa BCE eI1le COXPaHSETCS.

OpHako mporece pacKkpbITH OepekHO oXpaHseMol HHpOpMaK
HEOOpaTUMO HPOJOJDKUTCS HA CTaAU{ NPHHYAUTEIHHOTO HCIIOJIHE-
HUSl pelIeHusl TpeTeiickoro cyna. bynmer nu curyanus Ha JaHHOM
JTare CBHUICTENbCTBOBATh O HApYIIEHHAX MPHHIUIA KOH(OHUICHIU-
ATBHOCTH TPETEHCKOro pazdmpaTenbcTBa cymoMm? Pasymeercs, HeT.
Bo-niepBbIx, B X0/1€ pa30upaTebCTBa Cy/I0M JaeTCs MPaBOBast OLIEHKA
MIPeIOCTaBICHHBIM CTOPOHaMU JoKyMeHTaM. ITyHkT 28.2. crateu 28
Pernamenta MTC TIIII 1 BoBce 103BOJISAET CyAy IPY HATMYUH ITUCH-
MEHHOTO COIJIALIECHUSI CTOPOH IIPOBECTU TpEeTeHCKoe pa3Ouparesb-
CTBO Ha OCHOBE MMCbMEHHBIX MaTepuajoB. HecMoTps Ha cBOM MOJIHO-
mouwust, apoutp MTC TIIII He oOnagaeT GpyHKUUSIMU NPUHYAUTEITb-
HOTO HCTpeOoBaHMA J10Ka3arenbeTB. CiaenoBaTeNbHO, BONPOC O MPH-
OOIIeHNN K MaTepuaiaM Jieja J0roBopa, COAEPIKaIlero CorIalleHne
CTOPOH O HEpacHpOCTPAHEHUH KOMMEPUECKOM TallHbl, OcTaeTcs Ha
YCMOTPEHHE 3alMHTEPECOBAHHON CTOPOHBI. OgHAKO, TOrA OTBET-
CTBEHHOCTb 34 IIOJHOTY U COAEPKaHUE MAaTEPUAIIOB JIeJ1a U, CJIEA0BA-
TENILHO, 00BEKTUBHOCTH PEIICHHS Cy1a, OyJIeT TakKe HECTH 3Ta CTO-
pOHa, KOTOpasi CBOMMH JEHCTBUSIMU JOOPOBOJIBHO OTKA3bIBAETCS OT
CBOETO NpaBa Ha BO3pakeHUE, IPETyCMOTPEHHOTO cTaTheil 15 3akoHa
KP «O tpereticknx cynax B Keipresckoii Pecrybmmke». Bo-BTopsIx,
oxonuatensHOCTh pemiennss MTC TIII, kak n30paHnHOro cTOpOHAMHU
OpraHa I0 yperyJIMpoBaHHIO CIOPOB, OApa3yMeBaeT 100pPOCOBECT-
HOCTH CTOPOH, B TOM YHCJI€, B YaCTH JOOPOBOIHHOTO HICTIOTHEHUS BbI-
HECEHHOT'0 pelIeHus. DTO CBUAETEIBCTBYET O TOM, YTO U HA 3TOH cTa-
quun MTC TIII npomomxaer obecriednBaTh KOH(PHUICHIIMAIBLHOCTh
TPETEHCKOTO pa3dMpaTenbCcTBA. Pa3phiB ke IEMOYKH KOHGHUIACHITH-
AIbHOCTH ITyTEM OTKa3a OT JOOPOBOJIEHOTO HCIIOJHEHHS pEIIeHUs
MTC TIIII u nepeBoza cropa Ha ypOBEHb NPUHYIUTEIBLHOTO €r0 UC-
MOJIHEHUSI — 3TO COObITHS, OoJiee HE MOANAAAIONINE O] KOMIIETEH-
muro MTC TIIII.

Bo n3bexxaHne BbIIENPUBECHHBIX CUTyallul, CyOBEKTaM 3KOHO-
MHUYECKOW AEATENBHOCTH, HpeAaraeTcsi ¢ 0co00i TIATEIbHOCTHIO
MOAXOJUTh K  3aKIIOYCHWIO  IHCBMEHHBIX  JIOTOBOPOB U
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PETYIUPOBAHUIO B HUX BOMPOCOB O KOHPHICHIUAIEHOCTH KOMMEp-
YECKUX CBEACHHUN. DTO BO3MOKHO JOCTUYD ITyTEM:

- BBEJACHMS YETKUX Pa3sTPaHUUYCHUM O CBEACHMSIX, KOTOPBIE CO-
CTaBIIAIOT KOMMEPUYECKYIO TallHy U HE IOJUIEkKAT pas3IiIalleHUI0
npu nepengade cnopa 8 MTC TIIII;

- 3aKJIIOYCHHS JOTOBOPOB 0€3 ONMUCAHMUS B €r0 TEKCTE CYyIIEecTBa
CBEJICHUH, COCTABIAIOIIMX KOMMEpYECKYIo TaiiHy. Takue cBe-
JIEHUSI BO3MOYHO IIPENYCMOTPETh B OTAEIBHOM JONOJIHUTENb-
HOM COTJIAIIEHUH MO0 MPUI0KEHUN K OCHOBHOMY IOTOBODY.
Pasymeercst, JaHHBIA NOIXOJ HE MPUMEHUM B CIIydasx, KOraa
3aKpBITHIE CBEICHUS CaMU TO cebe SIBISIOTCA MPeaMeTOM
cropa.

[Hanee, mpemiararo NpoJOJDKUTh NETAIBHOE PAaCCMOTPEHHE 3a-
LIMTHl TPUHIMIA KOHQUACHIIMATBHOCTH, PaclpoCTPaHIOLIErocs Ha
CTaJuIO, CIEAYIOLIYIO 3a BHIHECEHUEM PEIICHNUS.

Kak moka3sbpIBaeT MpaKkTHKA, HEPEIKHU CITydau, KOrAa AJs HCIIOJIHE-
HUS BBIHECEHHOI'O PEUIEHUS] COOTBETCTBYIOUIEH CTOPOHE IPUXOAUTCA
npuberatb K MEXaHH3MaM €ro MPUHYIUTEIBHOTO HCIONHEeHus . JlaH-
Has Mpolesypa JOCTaTOYHO SICHO omnpejeneHa B rinase 46 I'paxnan-
CKOTO TpoleccyatbHOTo Koaekca Keipresckoit PecriyOnmkn, BBeeH-
Horo B aeiictBue 3akoHnoM KP ot 20 staBapst 2017 roga Ne 6 ¢ 1 urosst
2017 rona. Tax, IpOU3BOACTBO IO JI€TaM O BblJaue UCIIOJHUTEIHHOTO
JUCTa HAa MPUHYIUTEIBHOE UCIOIHEHUE NMPHUHATHIX Ha TEPPUTOPHUU
Keipreckoii PecriyOnukn pemeHuil TpeTeHCKUX Cy0B OCYIIEeCTBIIS-
€Tcs CyIaMU 110 OOIUM MPaBUIIaM IPaXkJaHCKOTO CYJOIPON3BO/ICTBA
Ha OCHOBaHWH 3asBIICHUS 3aWHTEPECOBAHHON CTOPOHBI C IPHIIOXKE-
HHEM psifia TOKYMEHTOB.

Opnako, Kak MOKa3bIBAET MIPAKTHKA, CTOPOHA, IPOTHUB KOTOPOil CO-
CTOSIOCH PEILICHHUE TPETEHCKOTO CyAa, BOIIPEKH IIEPEYUCIICHHBIM OC-
HOBAHMSIM IPUHUAMAET PSIZT MEP C IENbI0 YKIOHUTHCA OT CBOUX 00s3a-
TeNbCTB. B 4acTHOCTH, HIMPOKO pacTpoCTPaHEHHBIM CIIOCOOOM 3J10-
ynoTpeOaeHus IpaBaMHu SBJSIETCSl 00palieHHe CTOPOHBI ¢ HEOOOCHO-
BAaHHBIMH 3asBJICHUSMU B TPaBOOXPAHUTEIBHBIE OPIaHbI, OpraHbl
IIPOKYpaTypel U 1o OoprOe C IKOHOMUYECKUMH MPECTYIICHUSIMH.
[Tpu 3TOM OCHOBaHUSIMH MOTYT OBITh YKa3aHbI Pa3INYHbIC BHIMBIII-
JICHHBIE HApYyILICHHUS, SKOObI HOMyIIEHHbIE apOUTPOM B X0J€ pazoupa-
TesnbCTBa. OYEBUAHO, YTO NOAOOHBIE NEWCTBUS SIBIIOTCS HUYEM
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WHBIM KaK He3aKOHHOM MOTBITKON 0Ka3aTh JaBICHHE H YMBIIIJICHHBIM
00pa3oM HCIOPTHTh MPOPECCHOHANBHYIO pEMmyTalUio apouTpa.
CTOUT OTMETHTH, YTO TpecienyeMble IEeNd B JIIOOOM Cilydae He
HUMEIOT 0] 000 Kakoro-aubo GyHIaMeHTa MO CIEAYIOIIUM JIBYM
OCHOBOTIONIATAIOLIUM HOJT0KEHHSIM:

1. B cootBercTBHM cO crathert 28 3akoHa Kwipreizckoit Peciry0-

mukn «O Tperelickux cynax B Keipreckoit PecmyOnmke» pe-
IIEHHEe TPETEHCKOro cyAa ABIsSETCS OKOHYATENbHBIM M 00Ka-
JIOBAHHUIO HE MOANEKHUT. Taxxke cormacHo yactu 4. ctateu 420
I'paxxnanckoro mpoueccyansHoro kojuekca Keipreizckoi Pec-
NyOJIMKK TIPU pPaCCMOTPEHUU 3asBJICHUS O BbIJaue WCIIOJIHU-
TENBHOTO JIUCTA CyJl HE BIIpaBE NepECMATPUBATh PELLICHUE TPE-
TEHCKOro cyAa Mo CyIiecTBY. JIOKa3bIBaHHE CBOMX HMCKOBBIX
TpeOOBaHMII M BO3PaXCHWH HA HUX SIBJISETCS 00sS3aHHOCTHIO
CTOPOH B XOJi€¢ TpeTeiickoro pazouparenscTBa. [locie BoiHeCe-
HUS pElIeHUs] TPETEHCKUM CYyAOM, Y TOCYIapCTBEHHBIX CyIOB
OTCYTCTBYET IIPABO €ro IepecMoTpa 1o CymiecTBy. JIumrbs Hann-
yre O0OOCHOBAaHHBIX [OKAa3aTEeNbCTB O JIOMYIIEHHBIX TPETEH-
CKAM CyJIOM TPOLEIYpPHBIX HAapyIIEHUSIX, MEPEYUCICHHBIX B
crarbe 421 I'paxkmanckoro mporeccyanbHOTo Kozekca Keip-
TBI3CKON PecmyOnmku, mpeaocTaBiseT TOCYAapCTBEHHOMY
CyJly IIpaBO COOTBETCTBYIOIIEN peaklii, HO HCKIIOYUTEIBHO B
BHJIE OTKa3a B BbIJau€ MUCIOIHUTEIBHOIO JINCTA HA MPHUHYIH-
TETBHOE MCIIOJIHEHNE PEIIEHUS TPETEHCKOT0 Cy/Ia;

Cornacho ctatbe 15 ykazaHHOro 3akoHa, €CJIM CTOPOHA, KOTO-
past 3HaJIa WM J0JDKHA ObLIa 3HaTh O TOM, YTO KaKue-Iu0o mo-
JIOKEHHSI HACTOSAIIETO 3aKOHA WM TPETEHCKOTO COTJANICHHUS,
pUMEHSEMBIE TI0 YCMOTPEHHUIO CTOPOH, HEe OBLIH COOJIO/ICHEI,
B YCTAQHOBJICHHBIE CPOKHM, a KOIJIa OHU HE YKa3aHbI - B pa3yM-
HBIE CPOKH, HE 3asBUJIa BO3PAKEHUI MPOTHB TaKOTO HECOOITIO-
JICHHUS U IPOJI0JDKaIa y4acTBOBATh B TPETEHCKOM pa3dupareiib-
CTBE, TO OHA B OyIyIeM JIMIIAeTCs paBa 3asBIsATh TAKOE BO3-
pakeHue.

Nasivu CJIOBaMH, JaHHBIC IOJIOKCHUSA 3aKPCIIIAIOT:

[Mopsiok peanu3anyy npaBa Ha BO3PaXKCHUS;
OcHOBaHHUs TIOTEPH MTPaBa Ha BO3PAKCHUSI.
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BaxxHocTh paccMOTpeHMs yKa3aHHOM HOpMBI cTaThM 15 3akoHa
Keipreickoii Pecryommku «O Tpeteiickux cynax B Keipreizckoii Pec-
Iy OJIMKe) 3aKII09aeTCsl B TOM, YTO, TOCYAapCTBEHHbIE OPTaHBI, IIPH-
HUMAIOIIHE KaJ00bl OT CTOPOH TPETEHCKOTO pa3dupaTensCTBa Mocie
BBIHECEHUS PEUICHUS, JOJKHBI YE€TKO OCO3HaBaTh, UTO MPU HATUYHUU
OCHOBaHWIA, y4aCTBOBAaBIIIAs B pa30MpaTEbCTBE CTOPOHA 00s13aHa 3a-
SBHUTH BCE CBOM BO3PAXEHHUS B XO/JI€ CIIyIIaHUH TpeceaTebCTBYIO-
mieMy apoutpy. B nHOM citydae, oHa TepsieT mpaBo Ha BO3paKeHHE B
MTOCTIEAYIOIEM, B TOM YHCJe, TIpu oOpameH!u: B MPaBOOXPAHHUTETb-
HBIE OpTaHbl, OPTaHbI MIPOKYPATYPHI U TT0 OOPHOE ¢ FKOHOMUIECKUMHU
MIPECTYIIEHUSIMH — HE BOCIIOJIb30BaThCS MPEIOCTABICHHBIM IIPaBOM
—3TO TOXKE MPaBO U cCBOOOIHBIN BEIOODP cTOpOHEL. [Ipn 3 TOM HagIeKUT
OTMETHUTbH, UTO TPETEHCKOE Pa30MpaTENLCTBO B paMKax TPETEHCKOTO
CyJa OCYIIECTBIsIeTCsl OECIPUCTPACTHBIM U HE3aBUCHMBIM apOUTpOM
Ha OCHOBAaHUHU NPEJICTABICHHBIX J0Ka3aTeNIbCTB, IOKA3aHUNA CTOPOH,
a peleHre BEIHOCUTCS TIOCTIE BCECTOPOHHETO X OOBEKTHBHOTO H3yde-
HUS MaTepuanoB fena. [loaromy HecoOmoieHe TON0XKEeHNH 3aKoHa
WM TPETEHCKOTO COTTIAIIEHUS B IPUHIIUIIE UCKITIOYEHO.

CyTbh IpUBOIMMOTO 3/I€Ch aHAIIM3a 3aKI0YaeTCs B TOM, YTO BHE
3aBUCUMOCTH OT (POPMBI, COACPKAHUS U TIeNICH TaKuX 3asBICHUH, UX
00beMHSCT MPUHIUIHATEHOE HapYyLIeHUE MPUHIHIA KOH(UIACHIIH-
AIBHOCTH. XOTA Ha JAHHYIO CTaJWI0 B3aUMOOTHOIIEHUIN CTOPOH IO
neny (pyHKIMU TpeTelcKoro cyaa Ooiee He paclpoCTPaHAIOTCA, Ofl-
HaKO 3a TIOCJIETHIM BCE eIle COXPaHIIOTCS 00s13aTeNbCTBa obecteye-
HUS KOHQHUICHINAILHOCTH CBEICHUI TPETEHCKOT0 pa3oupaTenbCTBa.
JaHHoe nmoJioKeHue MpeaesbHO SCHO 3aKpeIUIeHO B cTaTthe 19 3akona
Keiprenckoii Pecry6mmkn «O Tpeteiickux cynax B Keipresckoii Pec-
myOIrKe», KOTopasi yCTaHABIIMBACT ClICAYIOIIee:

«1.Apbump ne modcem pazenauiams ceedeHust, CIMaguiue U38ec-

HbIMU eMY 8 X00e mpemelcKo20 pazdoupamensbcmaa, be3 cozua-
CUsl CMOPOH U UX NPABONPEEMHUKOSB.

2. Apbump ne modicem 6biMb OONPOUIEH 8 KAUeCmae C8UOemelis O
CBEOCHUSX, CMABUIUX eM) U3BECHHbIMU 8 X00e MpPemelicKo20
pasboupamenbcmeay.

WHbIMU cTOBaMH, TOCYJApPCTBEHHBIE OPTaHbI, IPHHSBIINE K00y

CTOPOHBI Ha KaKue-TMO0 NEHCTBUS TPETEHCKOTO Cyaa W/HWIK ero ap-
OWTPOB HE BIPaBE OCYMIECTBIATh HAa OCHOBAHWU IIOCTYIHUBIIECH
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XKajoObl AOMPOCH apOUTpa, paccMaTpuBaBLIero Aeno. Takum oOpa-
30M, C OJTHOW CTOPOHBI, JUIS IPEOJIOTICHHS BBIIIETIPUBEICHHBIX HOPM
ctarbu 19 3akona Keipresckoit Pecrrybmmku «O TpeTeiickux cyaax B
Keipreizckoii Peciyonuke» Tpedyercs cornacue Bcex ctopoH. C apy-
rol CTOPOHBI, JOMPOC apOUTpa HE UMEET KaKoro-iudo MpaBOBOTO
3HAYEHWUSI T [eJIel pacCMOTPEHYIS JKaI00bl, T.K. BCE H3BECTHBIE CYIY
o0cToATeNbCTBRA JeNia TOAPOOHO PUBOAATCSA U OLIEHUBAIOTCS C IOPH-
JUYECKOM TOYKHM 3pEHMS B CaMOM pELIEHUM TpeTelckoro cyna. B
CBSI3H C 4YeM, BBISBIICHHE B XOe JOIMpOoca KaKuX-TH00 CBEACHUH, HEe
PacCMOTPEHHBIX CYZOM, IIONPOCTY HEBO3MOXKHO.

Brionne oueBuAHO, YTO MOC/E BBIHECEHUS PEILIEHUs Ta WM MHas
CTOPOHA TI0 JIey OCTaHETCS UM HeyJOoBIeTBOpeHHOH. OmHaKo cie-
IyeT OTMETHTbh, YTO, 3aKJII0Uasi TPETEHCKOe COTJIAIIEHHE, CTOPOHBI
C/ICJIKH COTJIAIIAIOTCS CO BCEMH 0COOEHHOCTAMH TPETEHCKOTO pa3ou-
paTenbCTBa, MPUCYIIUMU H30paHHBIMH UMH KOMIIETEHTHOMY apOuT-
PaXHOMY YUPESKICHHIO. Y KIIOHEHHE KaKOW-THOO CTOPOHOM cIopa OT
ncnonHerns perneans MTC TIIII mytem 3noynoTpeOinenus npaBamu,
MONIBITKAMH OKa3aTh JIaBJICHUE Ha apOUTPOB U UCTIOPTUTH PEIyTaIHIO
MTC TIIII, sBnsieTcss HUYEM MHBIM KakK JeMOHCTpalueil Henoopoco-
BECTHOCTH CTOPOHBI.

[MoapiTOKKMBasT BBIMIETIPUBEICHHBIE PAacCyKACHUS, XOTEJIOCh OBl
COTJIACUTHCS] C MHEHUEM MHOTHUX HCCIIEI0BATENEH-IPaBOBEIOB O TOM,
YTO COXPaHEHUE U CJIeI0OBaHKEe MPUHINITY KOH(DHUIECHIINAIHHOCTH SIB-
JITIOTCS OCHOBHBIMU (haKTOpaMH, CO3AIOIINMH CYIIECTBEHHBIE pa3-
UYWL MEXKIy TPETEUCKUMHU YYPSKICHHSIMU U TOCYIAapPCTBEHHBIMU
cynamu. Jlaaabie pakTopbl, 6€3yCcIOBHO, SIBISIOTCS PEUMYIIECTBEH-
HBEIMHU OOCTOSITEIECTBAMH TPH BHIOOPE CTOPOHAMH CITOCO0a yperyiu-
poBanus criopa. Hapymenue npuxnuna KoHQUICHIHATEHOCTH B X0OJI€
TPETEHCKOro pa3dupaTeNbCcTBa M TOCJIE HEro, MPOTHBOpEYaT He
TOJIFKO yCTaHOBJIIEHHBIM HOPMaM 3aKOHO/ATEIbCTBA M MEKIYHAPOI-
HOTO KOMMEpPYECKOTO apOuTpaka, HO U MOXKET BBI3BaTh PE3KOE Majie-
HUE JoBepus OU3HEC coolIecTBa apOUTpy U TpeTeiickoMmy cyay. B
CBSI3H C UeM, TPETEHCKUM YUPEKACHUSIM HAJICKUT U JTajee MOAaep-
JKUBATh 3aKOHOJATEIHHO 3aKPEIUIEHHOE TOCTOMHCTBO KOH(HIEHITH-
aNbHOCTH pa30MpaTesIbCTB, a B OTHOIIIEHUH CTOPOH HAJESIThCs Ha 100-
POCOBECTHOCTh M 3aKOHHOCTB JCHCTBUH.
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Omypanuee C. 4.

OCOBEHHOCTH OBXKAJIOBAHUS, HEUCIIOJIHEHU S
WJIA OTMEHBI APEUTPAXKHbBIX PEIIEHUANA
B OTAEJIBHBIX TOCYJAPCTBAX

“Pereat mundus et
fiat justitia™

OTin4yuTensHON YepTol COBPEMEHHOI'O MUPA SBJISETCS YCHUIIEHUE
LETOCTHOCTH MUPOBOTO XO3HCTBA, €r0 rI00aIr3aIus, KOTopeie 00y-
CJIOBIICHBI Pa3BUTHEM 3KOHOMUYECKUX CBA3EH MEXKy rOCYy IapCTBAMU
U TUOepamu3anueid TOProBIu. ITO BEACT K YBEITUICHHUIO KOJTMIECTBA
IpaxIaHCKO-TPABOBBIX JIOTOBOPOB, KOTOPBIC 3aKIIOYAOTCS MEKITY
KOMITAHUSIMH Pa3JIMYHBIX CTPAH, YTO JeNlaeT X 0oJiee MpHBIeKaTe b=
HBIMU JIA 0O0JIBIIET0 KOJIHUYECTBA HWHBECTOPOB, JOCTYII K MHOCTPAH-
HOMY KaIlUTaay U HOBEHIIUM TeXHOIOTUAM. [Ipy 3TOM HE TOJIBKO BO3-
pacTaer KOJIMYEeCTBO TAaKUX BHEUITHEIKOHOMHUYECKUX KOHTPAKTOB, HO
U MPOUCXOJUT UX nuBepcudukanus. HeodXoqumo Takxke IpUHSITh BO
BHUMAaHUC U TOT q)aKT, YTO 3HAYUTCIILHO YBCIIMUUBACTCA U KPYT CYG’I)-
€KTOB, 3aKJIFOUYAIOIINX BHEITHEAKOHOMHYECKUE JIOTOBOPHI.

Ha ceromusiHuil eHh B MEXKIYHAPOJHBIX KOMMEPUECKHX B3au-
MOOTHOIIICHUAX ap6I/ITpa)KHI)Ie COTJIAIIEHUS — 9TO TaK Ha3bIBa€MBIN
CTaHJIapPT BO BHEIIHEAKOHOMHYECKHX KOHTPaKTax, a MexayHapoj-
HBIIi KOMMEPYECKH apOUTPaXK — 3TO 3HAYUMBI HHCTPYMEHT B pelie-
HHUU CIIOPOB MEXIY KOpHopauusaMu U KOMIIAHUAMHU PA3HBIX CTPaH B
OTJINYUC OT KOMIICTCHTHBIX, T'OCYJapCTBECHHBIX CYyIOB.

MesxyHapoiHas TPAKTHKA TTOKA3bIBACT, YTO apOUTPAKHEIC pelie-
HUs, B OOIIEM U 11€JI0M, UCTIOJIHUTD JIerdye, YeM HHOCTPAaHHbIE Cyae0-
Hble pemieHus. Vicxoast u3 3Toro, Ou3Hecy mpeanoyYTHTEIbHEE OTaa-
BaTh CBOM CIIOPBI HA PACCMOTPEHHUE apPOUTPAKHBIX (TPETEHCKUX) Cy-
JIOB, YeM rOCyIapCTBCHHBIM (OTEUECTBEHHBIM UJIM HHOCTPAHHBIM) CY-
JlaM.

OCHOBHOW MPUYNHOM dTOMY CIYKUT HATHYUE PsIIa MEKIYHAPOI-
HBIX COTJIAINICHU, TIIABHBIM U3 KOTOpHIX siBhsieTcs Konpennms OOH
«O TpU3HAHMM W TPUBEACHHUH B WCIOJHEHHE WHOCTPAHHBIX

15 [TycTh MOrMGHET MUP, HO CBEPILMTCS CIIPABEIMBOCTH (PABOCY/IUE) - JIaT.
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apoutpaxubix perrenuii»y (UN Convention on the Recognition and
Enforcement of Foreign Arbitral Awards), n3sectroit kak Hbro-Mopk-
ckasg xoHBeHuus 1958 roma, orMmeruBiias cBoE€ 60-lieTHE B HIOHE
2018r. [TomMuMO JaHHOTO JOKYMEHTa B MOCIEAYIOIIME TOABI ObLIN
MIPUHSATHI TAKXKE U APYTUe, H3BECTHBIE apOUTpaM, MEXIyHapOIHbIC U
perHoHATFHBIE COTIIAICHHUS M 3aKOHBI B Chepe pa3pemieH s CIIOpoB B
o0acT KOMMEpIIMH 1 OM3HECA, 3aTParuBaroIIre BOMPOCH UCTIOIHE-
HUS MTHOCTpaHHBIX apOuTpaxHbix pemennii (Kousenus OOH o po-
roBOpax MeEXIyHapoJHON KyIUIu-Tipojaxku ToBapoB 1980 r., Tumo-
Bole 3akoHEI FOHCHUTPAJI 06 snexTponHOM Toprosie 1996r. u 06
anekrponHbix noanucsx 2001 r., Kousenus OOH 00 ucnonb3oBa-
HUU AJIEKTPOHHBIX COOOIICHUH B MK TyHAPOIHBIX JoroBopax 2005 .
u ap.).

Ha ceronnsmuuii nens k Hpo-Mopkckoii konpenmuu 1958 r. mpu-
coequHUINCH 146 ctpan Mupa, 80 U3 KOTOPBIX MPHHSIIN 3TOT MEXTY-
HapOJHBIN JOKYMEHT C YYETOM PA3IMYHBIX OTOBOPOK W KOMMEHTa-
pues. Tak, manpumep, 31 mas 2012 r., TampkuKucTaH, IPUCOCTTHIB-
MHINCH K Hb}O-ﬁOpKCKOI‘x’I KonBeHuyu, B CBOEM IMOCTAHOBICHUU CACIA
OTOBOPKY M OTMETHJI, YTO HE MPUHUMAET JaHHyt0 KOHBEHINIO B OT-
HOIIICHUH CIIOPOB, KACAIOIINXCS HEABMKIMOTO HMYIIIECTRA.

Yro kacaetcs Keipreizckoii PecniyOnuku, To Hama cTpaHa Ipuco-
eauHmiIach K 3toit Konsenmuu 18 nexadbps 1996 r. co BCTyIUieHHEM
eé B cury 18 mapra 1997 1.2 Co BpemenunprcoeMEEHNS K JAHHOK
Konsennumn, KeIpre3cran, Kak ¥ MHOTHE JPYTHE CTPAHBI, PATH(HUITH-
pOBaBIINE WM IPUCOCAUHUBIINECS K HEH, cTapaercss HEYKOCHU-
TEJBHO UCTIONHATH HOPMBI 3TOTO MEKIYHAPOAHOIPU3HAHHOTO JIOKY-
MEHTA.

[Ipouemypa npu3HAHUS U IPUBEICHUS B HCTIOTHEHHE (WIIH «9K3€K-
eéamypay OT JaT. «exequatury, IIMPOKO UCIOJIb3YEeMOro B cTpaHax 3a-
nagHoN EBpOITEI) MHOCTpaHHBIX apOUTPaKHBIX PEeIIeHUH B OONBITHH-
CTBE TOCYJIapCTB, PATU(QHUIIMPOBABIINX WM MPUCOCAMHUBIIUXCSI K
Huto-MopKcKoii KOHBEHIMH, He COBCEM 0OpeMeHeHa HOpMAaMH1 HaIlU-
OHAJILHBIX 3aKOHO/ATENBCTB U B OCHOBHOM IIPUBOJUTCS B UCIIOJHE-
HUE.

B 10 ke BpeMs B HEKOTOPHIX CTpaHax UMeEITcs (hakThl 00KanoBa-
HUS, HEHUCIIONIHEHWsS, OTKa3a B WCIIOJIHEHWH WIH JIaXe OTMEHBI

18 hitps://online.zakon.kz/m/Dokument/?doc_id=2007771
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apOUTpaXHBIX pemeHnid. XoTs W cama KOHBEHIMs B IMPHHIHIEC
MpelyCMaTpUBAaeT OCHOBOMOJATAIONINE HOPMEI M IepeueHb OCHOBa-
HUI 0TKa3a B MPU3HAHUH U NPUBEJICHUH B UCIIOJIHEHHE PELIeHUH ap-
OuTpaxxHbIX (TpeTelickux) cynoB. [lepedeHs SABISETCS HCUEPIIBIBAO-
UM U HE MOJIEKUT PACHIMPUTEITLHOMY TOJIKOBAaHUIO.

OTH OCHOBaHMS OTKa3aMOKHO TMOJIPa3/IeTIUTh Ha JIBE TPYTIIIbL:

a) OCHOBaHUS, Ha KOTOPBIE MOKET CChUIATHCS CTOPOHA, POUTPAB-
rast apOUTpa)kHOe Pa3oupaTeNbCTBO;

0) OCHOBaHHUS OTKaza MO WHHUIMATHBE KOMIIETEHTHBIX OPTraHOB
TOTO TOCYAapCTBa, B KOTOPOM HCIIPAIIMBAETCS MPHU3HAHHUE U
UCIIOJHEHHE apOUTPAKHOTO PEIICHNUS.

Tax, cormacHo cT. V (1. 1) Heto-Mopkckoit KOHBEHIMH B IPU3HA-
HUU Y TIPUBEJCHUU B HCIIOJIHEHWE apOUTPa)KHOTO PEHICHUS MOXKET
OBITh OTKa3aHO IO MPOCHOE TOW CTOPOHBI, MPOTUB KOTOPOU OHO
HaIpPaBIIEHO, TOJIBKO €CIIN OHA MPEACTABUT Cy Iy TI0 MECTY, TI€ HCIIpa-
[IMBaeTCs MPU3HAHKE W TPUBEJCHNE B MCIIOJIHEHUE, T0KA3aTeNbCTBA
TOTO, YTO:

a) CTOPOHBI apOUTPAKHOTO COTJIAIICHHS OBUTH 110 TPUMECHUMOMY

K HUM 3aKOHY B KaKOW-1H00 Mepe He1eeCITOCOOHBI HITH 3TO CO-
TJTallieHne HeJIEHCTBUTEIHHO 110 3aKOHY, KOTOPOMY OHH 3TO CO-
TJIaleHne TOTYMHMIIH, a IPU OTCYTCTBUY TAaKOTO YKa3aHHUs - 10
3aKOHY CTpaHbl, TJe peleHre OblJI0 BBIHECEHO, NI

b) cropona, npoTHB KOTOPO#l BEIHECEHO PElIeHKE, HE ObLIa 0K~
HBIM 00pa3oM yBeIOMIICHA O Ha3HAYCHUH apOuTpa W 00 ap-
OUTpaXHOM pazOHpaTesbCcTBE, WM MO IPYTUM NpUYMHAM HE
MOTJIa MIPEJICTABUTH CBOM OOBSICHEHMSI, WITH

C) yKa3aHHOE PEIICHHWE BBIHECEHO IO CIOPY, HE MPEIyCMOTPEH-
HOMY WJIM HE TIOAMAaalonIeMy MOl YCIOBHS apOUTPasKHOTO CO-
TJIAIIEHUST WK apOUTpaKHOW OTOBOPKH B JIOTOBOpE, HIIM CO-
JIEPKUT TIOCTAHOBJICHHUS IO BOMPOCAM, BBIXOJISAIINM 3a Tpe-
JIeITbl apOUTPasKHOT'O COTJIAIICHUSI HITH apOUTPaKHOM OTOBOPKH
B JIOTOBOpPE, C TEM, OJHAKO, YTO €CIIM IMOCTAHOBJIEHMS IO BO-
MpocaM, OXBaThIBAEMBIM apOUTPaKHBIM COTJIAIIEHUEM HITH
OTOBOPKOM, MOTYT OBITh OTHEIEHBI OT TeX, KOTOPhIE HE OXBa-
THIBAIOTCSI TAKMM COTJIAIIEHWEM WJIM OTOBOPKOI, TO Ta 4acTh
apOUTPaXHOTO pEIIeHHUs], KOTOpas CONEPKUT MOCTAHOBIICHUS
M0 BONIPOCAM, OXBAaTHIBAEMBIM apOUTPAKHBIM COTIIAIICHUEM
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WIN apOUTPaXKHOW OTOBOPKOIl B JOrOBOpE, MOXKET OBITh MpH-
3HaHa U MPUBEJCHA B UCTIOJTHEHUE, HITH

d) cocraB apOUTPaKHOTO OpraHa MM apOUTPAKHBIN MPOIECC HE

COOTBETCTBOBAIIM apOMTPa)KHOMY COTJIAIICHUIO WM, MIPH OT-
CYTCTBUU TaKOBOTO, HE COOTBETCTBOBAII 3aKOHY TOU CTpPaHBI,
T/Ie UMEN MECTO apOUTpax, WK

€) apOUTpa)XHOE pEelIeHHE €Ile HEe CTal0 OKOHYATEIbHBIM JIJIs

CTOPOH WM OBIJIO OTMEHEHO MM IPHUOCTAHOBIIEHO HCIIOJHE-
HUEM KOMIIETEHTHOW BIIACTBIO CTPAHBI, T/le OHO OBLIO BBHIHE-
CEHO, WJIU CTPaHbl, 3aKOH KOTOPOU IPUMEHSIETCS.
B nmpu3HaHNM ¥ IPUBEICHUN B HCIIOJHEHUE apOUTPasKHOTO peliie-
HUS MOXET OBITh TaKKe OTKa3aHO, €CIM TOCYJapCTBEHHBIH CyII
CTpaHBbl, B KOTOPOH HCIpalINBaeTCs MPU3HAHUE U MIPUBEICHUE B HIC-
MOJIHCHHUE, HAHIET, YTO:
a) 0OBEKT Cropa He MOXKET OBITh MPEIMETOM apOUTPAKHOTO Pa3-
OmpaTenbCTBa 0 3aKOHAM 3TOW CTPaHBI WIH

b) mpusHanue u npuBeICHNE B UCIIOJIHEHUE ATOTO PEIICHUSI TIPO-
TUBOpEYaT MyOJIMYHOMY MOPSAKY 3TOH crpansl (m. 2 cT. V
Heto-Mopkckoii konBeHImN).

Cratps VI Taxke nmpegycMaTpuBaeT 1 BOZMOKHOCTD X0OJ[aTaliCTBa
00 ommeHne uu NPUOCMAaHOBIeHUY UCTIONTHEHHSI apOUTPaKHOTO pellie-
HUS U TJIACHUT:

«Ecam mepesl KOMIIETEHTHON BJIACThIO, YKAa3aHHOHM B IMOAITYHKTE
"e" mynkrta 1 ctatem V, ObUTIO BO30YXIEHO XOAAaTAalCTBO 00 OTMEHE
WM IPUOCTAHOBJICHUN UCIIOJIHEHUSI apOUTPAKHOTO PEIICHUs], TO Ta
BJIACTh, K KOTOPOH OOpaTHIINCH C POCHOOI O MTPU3HAHHUH U TIPUBE]Ie-
HUU B UCTIOJTHEHHE 3TOTO PEIICHUs, MOYKET, €CIIM HaWJEeT 1eIeco00-
pa3HBIM, OTJIOXKUTH pa3pelIeHre BOIpoca O MPUBEICHNH B UCIIOJHE-
HHE 3TOr0 PELIECHUSI U MOYKET TAKKE MO XOJATalCTBY TOM CTOPOHBI,
KOTOpas MPOCUT O MPHUBEIEHUH B MCIIOJIHEHNE STOTO PEIIeHHs, 00s-
3aTh APYTYIO CTOPOHY MPEJCTaBUTh HaAJIexalee 00ecrnedeHue».

B ®enepanbnom apoutpaxsoMm akte CoenuuénnbixX LllTaToB B ma-
parpade 10 ykazaHbl OCHOBAHUS ISl nepecmMompa Uiu OmmeHbvl ap-
OMTPaXHOTO pEIICHUSI, B KOTOPOM OKPYXHOU (TOCYIapCTBEHHBIN )
cyn CIIA, B okpyre KOTOporo ObUIO BEIHECEHO apOUTpakHOE perlie-
HUE, MOJKET H3/1aTh MPUKa3, OTMEHSIOIIHIA €T0, M0 3asBICHHUIO JII000H
W3 CTOPOH apOUTPaKHOTO pa3dmpaTenbcTBa. K TaKUM OCHOBaHUSAM
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MO>KHO OTHECTH CIIy4au, KOTAa apOUTpa)KHOE pelieHre ObLIo MOoITy-
YeHO IMyTEM TOJKyTIa, 0OMaHa MK He3aKOHHBIM 00pa3om (1.1), korma
MIPUCYTCTBOBAJIM OYEBHHAS 3aMHTEPECOBAHHOCTH WJIM MOAKYTI, WIIN
OJHOBpEeMeHHO 00a (11.2), KOrAa MPUCyTCTBOBAIa BUHA apOUTPOB, BbI-
pasuBLIasiCs B HEIPABOMEPHOM OTKa3€ 110 OTIIOKEHHIO CITyIIaHUH I10-
CJIe TIPEAOCTABJICHUS UM JAJISl 3TOTO AOCTATOYHBIX OCHOBAHUM, WM B
0TKa3e pacCCMOTPEHHUS JOKA3aTeIbCTB, OTHOCSIINXCS K CIIOPY, U IME-
IOIUX CYLIECTBEHHOE 3HA4YEeHHE JUIs €ro paccMoTpeHus (11.3), Koraa
apOUTPBI IPEBBICUIIM CBOU NOJIHOMOYHS, HJIM PEATU30BAIN UX TAKUM
00pa3oM, 9TO COBMECTHOE, OKOHYATENbHOE W YETKOE PEIIeHHE 0
npeaMeTy criopa He Ob110 BeIHECeHO (11.4). B aToMm ke maparpade ectb
1 Takoi MyHKT: «(b) B ciny4ae ecnu apOuTpaskHOE peLIeHne OTMEHEHO
U BpeMs, B T€UEHHE KOTOPOIO COIJIAIIEHHE yCTAHABIMBAaeT 00s3a-
TENBHOCTh BBIHECEHHS PELIEHMsI, HE UCTEKJIO, Cy/ MOXKET 110 CBOEMY
YCMOTPEHUIO 00513aTh apOMTPOB NPOBECTH MOBTOPHOE PACCMOTPEHHE
criopa»’’.

CrnemyeT OTMETHTbh, YTO OCHOBaHUS, IIPEIyCMOTPEHHBIE TIEPBBIM
IYHKTOM CTaTbu V HL}O-IZOpKCKOI‘z’I KOHBEHIIMH, JI0JKHA JIOKA3bIBATh
CTOPOHA, IPOTHB KOTOPOI HAIIPaBIEHO apOUTPAXKHOE PEeLIeHHE. A Oc-
HOBaHMSI, YCTAHOBIIEHHBIE ITYHKTOM 2 CTaThbH V, CYA MOXET MpUMe-
HUTh 110 COOCTBEHHOW MHUIIMATHBE. TEKCT 000UX MyHKTOB CTaThu V
KonBeHuu rimacur, 4to B NPU3HAHUM U NMPUBEACHNUU B UCIIOJIHEHHE
MO>KeT ObITh 0TKa3aHo. Cybl HEKOTOPBIX CTPaH TOJIKYIOT 3TO IOJIO-
YKEHHE TaK, 4TO Jake IPY HAJTMIWH OCHOBAHMN JJIS OTKa3a B MpHU3HA-
HUM ¥ IPUBEJCHUHU B UCIIOJIHEHHE HHOCTPAHHOTO apOUTPaKHOTO pe-
LIEHHS CYJ MOXKET, a HEe JOJDKEH OTKa3aTh B NPHU3HAHUU M IPUBEIE-
HUU B HCIIOJIHEHNE. B 3TOM TutaHe mpezacTaBisieT WHTEpeC pelIeHne
Bricmiero AnemnsimonHoro Cyna I'orkonrckoro CriennanabHOTO af-
MUHHCTPAaTHUBHOTO peruoHa oT 9 ¢espans 1999 r. mo nemy Hebei
Import & Export Corporation v. Polytek Engeneering Company
Limited*®.

[Ipu paszpemenun 3toro nena Kurtaickuii apOUTpa)KHBI HHCTUTYT
mpoBes obciienoBaHre 000PyIOBaHUS B IPUCYTCTBUH NpPEACEaaTels
cocTaBa apOUTpaka ¥ OJTHOM CTOPOHBI. BTOpas cTopoHa (MMOKyIaTeb)

17 United States Federal Arbitration Act, United States Code, Title 9Enacted Feb. 12, 1925,
Codified Jul. 30, 1947 with the last amendment of May 7, 2002.
18 Yearbook of International Commercial Arbitration, vol. XXIV a. 1999. P.652-677.
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- Polytek - He Ob11a yBeOMITEHa O TAKOM 00CIICIOBAHNH M HE MTPUHSIIA
B HeM ydacTus. [ony4uB yBeoMIIeHHE O MPOBEACHHOM 00CIea0Ba-
Hun, Polytek xakmx-nmmnbo 3asBieHMiA HE cAeNai, a MPOIOJDKII yda-
cTHe B pa3dupatenbcTBe. Pernenue o6s3biBano Polytek ommatuth cto-
MMOCTb IpUOOpETeHHOTO 000pyaoBaHus. [Iponaser oOpaTuics ¢ xo-
naraiictBoM B ['OHKOHTE O TIPUBEICHUH B MCIOTHEHUE STOTO pellle-
Hus. Polytek mokassiBan, uto He ObUT yBemoMIIeH 00 0OCTIe0BaHIH,
YTO SIBJISIETCA MpOLecCyalbHBIM HapyleHrneM. OJHaKo OH He clernal
B OTHOIIIEHHU 3TOTO HAPYIICHUSI CBOCBPEMEHHOTO 3asBJICHUS B X0/
apbutpaxkHoro pazémparenscrsa. Cyn ykasan, uto B Hero-Mopkckoit
KOHBEHITUM TOBOPUTCS, YTO B MPU3HAHUM M NPUBEJCHUH B UCIIOJHE-
HUE MOXET OBITh OTKa3zaHO. [[03TOMY CyJ MpHIIEN K BBIBOMY, YTO,
JlaKe HECMOTPSl HA HAIMYKME OCHOBAHWSI JUIS OTKa3a B MPU3HAHUU U
WCTIOJIHEHHH apOUTPaXHOTO PEUICHHs], y CyJa CYLIECTBYET BO3MOXK-
HOCTB MOCTYNATh [0 CBOEMY YCMOTPEHHUIO U Pa3peIINTh UCTIOTHEHHE
Takoro pemieHus. [IpencTaBnsiercs, 4To Takas MOCTAHOBKA BOMpPOCA
npaBomepHa. Cocraputenu Hpio-MOpKCKOil KOHBEHIIMH CMOTTIH CO-
311aTh HOPMBI, KOTOPBIE OXBATHIBAIOT U CIIy4Yau, KOTJJa OJJHa U3 CTOPOH
BenmeT ceOst HemoOpocoBecTHO. Benp mokymarens Polytek He cmeman
KaKHX-THOO0 3asBJICHUI O HAPYIICHUU CBOMX MPaB B X0JI¢ apOUTpaxk-
HOro pazéuparenscTpa™,

B nanHO#1 cTaThe HIKE IPUBOAATCS HECKOJIBKO IPUMEPOB H3BECT-
HOTO MEXIYHApOJHOTO apouTpa u3 T. 3anbn0ypr (ABCTpus) JOKTOpa
Otirena Canprinyca 0 AEATEIBHOCTH apOUTpa)xkeil M rocyAapCTBEH-
HBIX CYJIOB €BPONCHCKUX cTpaH - AHrimu, ®pannuu, Asctpuu, [lBe-
nuu u [Beliiapun o u3naraeMoit Teme, MOCKONIbKY OHH HUMEIOT JIaB-
HUE KOPHU U OOraTyio MpakTUKY [0 Pa3pelieHHI0 Pa3IudHOro poja
KaK BHYTPEHHUX, TaK ¥ MEXJyHAPOIHBIX CIIOPOB.

B mpoueccyanbHBIX 3aKOHOAATENBCTBAX HEKOTOPBIX TOCYIAapCTB
HUMEIOTCSl TIPABOBBIC HOPMBI, TPEIOCTABIISIONINE TOCYIapCTBEHHOMY
CyJy IIMPOKHE MOJTHOMOYHS Ha BMEIIATEILCTBO B apOUTPaXKHOE pac-
CMOTpEHHE JIell, BIUIOTD JI0 MIEPECMOTpPa WIH OTMEHBI apOUTPasKHOTO
pemenus. Tak ObUTO, HANIPUMEpP, B AHTIIMU 0 U3MEHEHHS 3aKoHa 00
apoutpake 1979 r. (Arbitration Act 1979) u o mpuHATHSI HOBOTO 3a-
koHa B 1996r. OgHAaKo CTOMUT OTMETUTH, YTO JO CHX TOP B MpaBe

18 Xnecrosa U.O. AKTyanbHble BONPOCH IPU3HAHMS U NPUBEJIEHUS B UCTIOJHEHHE HHOCTPAH-
HBIX apOUTPaXHBIX perieHuit B PO
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AHTIMK coxpaHseTcs: O0NbLIOe KOJTUYECTBO CIIyYaeB, MO3BOJISIOIINX
CYIIbSIM TOCYAAPCTBEHHBIX CYJOB BMEIIMBATHCS B apOUTPaKHBIN TIPO-
1ecc.

B paMkax MexIyHapoJHOTO KOMMEPUYECKOT0 apOUTpaxka mpearno-
YTHTEIHHO BHIOUPATH MECTO pa3pelleHus CIIopa - CTpaHy, NOJUTHYE-
CKH 1 reorpayuecKu HeHTpaNbHYIO [0 OTHOIIEHHUIO K KaKOH-TH00 u3
CTOPOH pa30MpaTenbCTBa, MOCKOIBKY PAaBO BEIOPAHHOM CTpaHbI A
MIPOBEJICHNUS apOuTpaxka TakKe UrpaeT 3HAYUTENbHYIO POJb MPHU OT-
MEHe apOuTpaXHBIX pemieHuid. OHO, MO 00IIeMy MpPaBHITy, ONpee-
JISIeT YCIIOBUS MOJIa4H 3asiBIIEHUS 00 OTMEHE PEIIeHHs UIIN €T0 Henc-
MOJIHCHHA, yCTaHaBJIMBasd yr[OJ'IHOMO‘IeHHI)II\/’I Cya, BpEMCHHBIE OI'pa-
HUYCHUS Ha M0J1avy 3asBJICHUN U OCHOBAHHMSI JJIsl KX MIPUHATHS U pac-
cMotpenmst. Jlaxe TOT haxt, 4To crpana npumersier Hpro-Mopkekyio
KOHBCHIIUIO, CaM I10 0666 HE MOKCET ABJIATHCA MMOKA3aTCJIEM YAa4YHOI'O
BBIOOpA CTpaHBI AJIs pa3peiieHus cropa. Tak, HEKOTOpbIE CTPaHbI J10-
ITyCKAIOT IIMPOKUE OCHOBAHUS I OTMEHBI M IepecMoTpa apOnuTpax-
HBIX PELIEHUM, B JAPYTUX HEAOCTATOYHO YETKOE 3aKOHOJATEIbCTBO,
TPETbU CTpPaHBI MPENOIaraloT YacTOe BMEIIATEeIbCTBO CyAeH B X0/
apOUTPaXHOTO paccMOTpeHHs Jena. HarnuoHanbHBIE CyABl HE
JOJDKHBI UMETH MTPaBa Ha IEPECMOTP pelIeHuit apOuTpaxeil mo cyiie-
CTBY U UX OTMEHY IIPH HECOTJIACUH CyJa C MHEHHEM H PELIEHUEM ap-
OouTpoB. lHave 3T0 CyIIeCTBEHHO MOBBIIIAET PACXOIbI CTOPOH Ha pa3-
pelIeHue CIiopa, 4ero B UTOTe CTOPOHBI XOTAT H30eXKaTh, pelias ero B
apoutpaxe.

MecTtoM npoBeaeHus apOuTpaxa JOKHA BBIOMPATHCS Ta CTpaHa,
IIPaBO KOTOPOW HE MO3BOJISICT TOCYIAPCTBEHHOMY CY/Ty H3JIUIITHE BMe-
IIMBATHCA B X0 apOUTPAKHOTO pacCMOTpeHH Jerna. Taxke mporec-
CyaJbHOE IPaBO BHIOPAHHOW CTpaHbI JOJDKHO TapaHTHPOBATH PaBEeH-
CTBO CTOPOH cropa nepes apoutpamu. Tak, Hanpumep, bensruiickoe
IIpaBo oueHb IMbepanbHoO B 3ToM Borpoce?’. I1IBeiiiiapckoe ke IpaBo
COJIEPKUT MHOIO JETAIBHBIX IMPEANHCAHUNA 110 3TOMY BONPOCY U
MIPeIOCTaBISAET BO3MOKHOCTD JUIsl IMPOKOT'O BMEIIATENBCTBA CYAbIM
rOCYy/IapCTBEHHEIX CyI0B-.,

2 Yearbook Commercial Arbitration, vol. X1 (1986). P.57.
2 Cratba 36 IIBeifliapckoro Mex)KaHTOHOBCKOTO KOHKopsiaTa 06 ApGurpaxe - International
Concordat on Arbitration, 1969 r.
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Craenyer Takke OTMETUTH, YTO, HECMOTPSl Ha peOpPMBI aHTIIHIA-
CKOTO TIpaBa, 0 4€M rOBOPHIIOCH BbIIIE, JIOHIOH Taxke HE SBISETCS
JYYIIUM BBIOOPOM M TIPH OIPEJENICHHH MeCTa MpPOBEICHUsT apOuT-
PaKHOT'O PACCMOTPEHHS CIIOpa B CBSI3H C IOPOTOBU3HON pa3OupaTesb-
CTBa, MIMPOKUMH ITOJIHOMOUYHMSIMH CyJeil Ha BMEIIATENLCTBO U HPO-
LecCcyalbHBIM IIPAaBOM, BCEIIETI0 OCHOBAHHBIM Ha TPAAHULIUSX CUCTEMBI
obmero npasa (Common Law), KoTopoe CHIBHO OTINYAeTCs OT CH-
CTEMBI POMaHO-TE€pPMaHCKOTO MPaBa.

@DpaHIy3cKoe MpaBo, peryaupyroluiee apOuTpakxHble OTHOIICHHS,
MpeaycMaTprBaeT BO3MOXXHOCTh OTMEHBI apOMTPaKHBIX PELICHUH,
BBIHECEHHBIX BO DpaHIMU, TONBKO MO OCHOBAaHHSAM, MPAMO Tpery-
cMoTpeHHbIM B HoBom ['pakmaHcKOM IporeccyaibHOM KOIEKCe,
netictBytomieMm ¢ 01 mas 2011 roga (ct.1502). DT ocHOBaHUS SBIS-
IOTCSl UMIIEPATUBHBIMU U HE MOTYT OBITh M3MEHEHBI COTJIAIICHHEM
cTOpoH. VIHTepecHO OTMETHUTD, YTO MPABO Ha cydeOHOe ochapueanue
apOUTpaKHOTO peIIeHUs He OymeT yTpadeHo, Maxe €CIIH apOuTpax
Ha3Ball CBOE pelIeHNe TIPOLECcCyaTbHBIM PHKA30M2,

JeliCTBUTENBHOCTh PEIICHNsT MEXIyHapOJIHOTO apOUTpaxka, BbI-
HeceHHoro B [lapmke, nomkHa ObITH onpelesieHa B X0€ MPOLEeLyphl
Cy/IeOHOTO TpHU3HAHMS pereHus (EXxequator), mpoBOANMOIl yIIOIHO-
MOYEeHHBIM cynoM Teproii nuctaniuu (Tribunal de grand instance).
[Ipourpasmiast cropona B coorsercTBuM co cT.1520 Konekca moxer
OCIIOPHUTH JaHHOE IPU3HAHNUE, TI0/aB 3asIBJIICHHE 00 aHHYJIMPOBaHUH B
COOTBETCTBYIOMMH aneusauuonubiii ¢y (Courd’appel). Pemenne
MOJKET OBITh OTMEHEHO I10 CIICAYIOIIUM 5 OCHOBAHUSIM: €CIIH TpHOY-
HaJI HETIPaBUJIbHO YAOBJIETBOPHII MJIM OTKJIOHWII UCK O TIOACYIHOCTH;
€CIJIM OH He OBUT MPaBHIBLHO C(OPMUPOBAH; €CIH TPHOYHAT pa3pemnial
neno 0e3 COOTBETCTBUSI MAaHJATY; €CIIM ObUIO HApYyIIEHO MPaBoO paB-
HOIIPaBHsl CTOPOH; €CIM NMPHU3HAHWUE M HMCIOJIHEHUE MPOTHBOPEUYHT
MEXIyHApOIHOW IyONUYIHOMY TOPSAAKY. YKa3aHHOE 3asBJICHHE
JOJDKHO OBITH TIOJJAHO B TEUYEHHE OJHOTO MECAIA CO JIHS BHIHECEHUS

peuicHus o HpI/ISHaHI/II/I23.

22 Cwm. Craig, Park, Paulsson. Op. cit. P.557.

2 JJpKuM IIPUMEPOM CChUIKH CY/Ia HA «TPAHCHAIMOHANBHbII MyGIMYHBIH MOPAIOK» KaK Ha 0C-
HOBaHHE OTMEHbI apOUTPaXKHOTO PEIIeHHs ABIsAeTCA penenue Ilapikckoro Anemmsiuon-
HOTO CyJa II0 Jielly 10 HCKy rpaxxaanuHa Jlarsuu benokons npotus Keiprsrsckoii Pecy6-
nukd - Cm. XKonpoures XK.P. MexyHapoaHbIH Ty OIHIHBIH TOPSIOK: TPEIENbI IOTHOMO-
yuii apourpaxa // Tpereiickoe pasouparensctBo B Kbipreisckoii Pecry0inke: coBpeMeHHbIE
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ABcTpHiickHe CyIbpl MPUOOPETAIOT IOPUCIUKIHNIO KaK TONBKO CTO-
POHBI cropa BBIOMPAIOT MECTOM INpOBeAcHUs apOuTpaxa Beny um
nHOE MecTo B ABcTpuH. I1o mpockOe CTOPOH CyIbI UMEIOT MPaBO HC-
MOJHATh (DYHKIWH, TIPEIOCTABICHHbIE UM Ha OCHOBaHWU | 'paxxnaH-
ckoro mpoueccyansHoro kogekca (CCP), Hanpumep HazHadaTh ap-
outpoB (c1.582, maparpad 1), OTMEHATH pemIeHUS apOUTpaka
(ct.583) nm 0TKa3BIBATh B MX UCMIOMHEHHH (CT.595). DTOT BOMIpOC 5IB-
JsieTcs CHOPHBIM corjlacHO mpeasiayimmM nonoxeHusM CCP, xors
ascrpuiickuii Bepxosusiii Cyn (Oberster Gerichtshof) 8 1980r., B
sHamennToM zene Norsolar® Ipu3HAN IOPHCIUKIHIO aBCTPHHCKOTO
CyJla OTKa3aTh B MCIIOJIHEHUHU pelIeHus apOuTpaxa 1o Cropy MexIy
¢dpaHy3ckoil 1 Typeukoil cropoHamMu. OTHOCHTENIBHO HCIIOTHUMO-
CTH apOUTPaXHBIX PEIICHUN M OOpaIleHUs B CyAbl 33 IPUBEICHUEM
pelIeHuit B UCIOJHEHUE, CleIyeT OTMETHTh, YTO COIJIAaCHO Iapa-
rpagy 1 crareu 594 CCP peuienue apOutpaxa UMeeT OKOHUATEIIb-
HYIO ¥ 00s13aTeIbHYI0 CHITY, KaK U PELIeHUE CyZa, €CIU TOJIbKO CTO-
POHBI B KOHTpaKkTe HE JOTOBOPHIINCH O BO3MOXKHOCTH HPUHECEHUs.
aneniayuy Ha mo peuierue ¢ opyzom apoumpasice. B 3101l cBs3U UH-
TEPECHO OTMETHUTh, YTO aBCTPUHUCKOE 3aKOHONATEILCTBO HE IPEao-
CTaBJIAET MPaBO Ha 00Xal0OBaHUE apOUTPAKHBIX PEIICHNH B TOCyIap-
CTBEHHBIN CY/I.

[IBenckoe mpaBo, peryjaupyoiiee apouTpaK, COCTOUT U3 3aKOHa
00 apoutpaxe 1999 r. CormacHo eMy B peaMeT apOUTPa)KHOTO pac-
CMOTpEHHA ToMagaeT 00JbIIoi Kpyr BompocoB. Ctatbsa 1 sToro 3a-
KOHa yCTaHaBJIMBAET, YTO CHOPBI, KOTOPbIE MOT'YT OBITh YPEryJIupo-
BaHbl CTOPOHAMH MHUPOBBIM COTJIALICHUEM, MOTYT OBITh II€pEAaHbl Ha
apoutpakaoe paccMoTpenue. CIiop MOXET KacaThCs CYIESCTBOBAHUS
orpeenéHHoro gaxkra. ApOUTPHI BIIpaBe HE TOJIBKO PELIMTH BOIPOC
0 CyIIECTBOBaHMM (aKTa, HO TAKKE MOTYT ONPEACIUTh €r0 COOTBET-
CTBYIOIIME XapaKTEPUCTUKH, yCTAHABIMBAS, HAIPUMED, YTO TOT WIIH

MHO#T PaKT ABIAETCS POPC-MAKOPHBIM 0OCTOATETHCTBOM .,

BBI3OBHI U ITyTH penreHust. CoopHuk crateil k 15-netuio MTC TIII KP. Usn. «Typapy,
2017. C.212-222.

2 Yearbook Commercial Arbitration, vol. VII (1982). P.312.

% Cwm. Franke UIf. Sweden in International Handbook on Commercial Arbitration / ed. J. Pauls-
son Suppl. December/2000
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IIpaso [lIBennu MO3BOJISIET CTOPOHAM CIIOpa JOTOBOPUTHCS O BO3-
MO>KHOCTH OOpalieHusi BO BTOPOH apOUTpa)K MOCJe TOro, Kak CIop
yKe OBUT pacCCMOTPEH MEPBBIM apOUTpaskeM. 3aKOHOIaTEIHCTBO ITOM
CTpaHbl He TpeIyCcMaTpUBAET MpaBa Ha 00KalloBaHUE apOUTPaKHBIX
peleHui mo Borpocam (QakTa B TOCYAapCTBEHHbIE CYAbl, OJHAKO CTO-
POHBI CBOMM COTJIAILICHUEM MOTYT MPELYyCMOTPETh U TaKyH0 BO3MOXK-
HOCTb.

Hcmanckuii apOuTpax sABJISIETCS YaCTHBIM MPaBOCYANUEM, HE BXO-
JSIIUM B TOCYJapCTBEHHYIO CyJeOHYIO CHCTEMY M UMEIOIIUM I1y0o-
KUE UCTOpUYECKHUE KOpHHU. Ell€ co BpeMEH pUMCKOro MpaBa UCIHaH-
CKO€ 3aKOHOJATEIbCTBO IIPU3HABAIIO TPETEUCKUH CyJ| KAK allbTEpPHA-
TUBHBII METOJ pa3pelIeHus CIOPOB. ApOUTPaKHOE PELICHNE MOXKET
OBITh OTMEHEHO TOJBKO IO CIEXYIOIIMM OCHOBAaHHUSM, IPEAYCMOT-
penHbM 3akoHoM Ne60/2003 «O06 apOuTpaxey, MPUHSITHIM B iekadpe
2003r. (k BompocaMm, He YperyJIMpOBaHHBIM 3THM 3aKOHOM, IPHUMEHSI-
eTcs I'pakmaHCKO-TIpoIiecCyalbHBIN KOACKC):

1) cornamieHue HEACHCTBUTENBHO JHOO ke OHO BOOOIIE OTCYT-

CTBYET;

2) cropoHa He ObuIa IOJDKHBIM 00pa30M yBeJOMIICHA O Ha3Haue-
HUM apbuTpa nim 06 apOUTpaKHOM pa3OHpaTeIhCTBE WIIH 10
JpYrUM MPUYMHAM HE MOTJIa OTCTanuBaTh CBOM HHTEPECHI;

3) pelieHHe BBIHECCHO 10 CIIOPY, HE MPEIYyCMOTPEHHOMY apOHT-
Pa’KHBIM 3aKOHOJATEIbCTBOM;

4) cocraB TPETEHCKOTO Cy/ia Wik apOUTpaXKHas TIPoIeaypa He CO-
OTBETCTBOBAJIN COIJIAIIEHUIO CTOPOH, €CJIU TOJBKO TaKOE CO-
IJIAllIEHHE He IPOTHBOPEUYUT UMIIEPATHBHBIM IIOJIOKEHUAM 3a-
KoHa 00 apoutpaxe;

5) 00BeKT cropa He MOMJICKHUT PACCMOTPEHHIO B apOUTPaKHOM
MOPSAKE;

6) apOuTpakHOE pEHICHHE MPOTUBOPEUUT MYOTHIHOMY MOPSIIKY
Ucnanuu.

Kak nokaspIBaeT npakTHKa, MBITAsCh AaHHYJINPOBATh apOUTPaKHOE
pelIeHNne, CTOPOHBI CCHUIAIOTCS Ha HECKOJIBKO OCHOBAHUI OJHOBpE-
MEHHO, B OCHOBHOM HCIIONb3YSl BO BCEX XOJATalCTBaX OCHOBaHHE
MIPOTUBOPEYUBOCTH MYyOIUYHOMY TOPSAAKY, XOTS TMOHATHE ITyOJInd-
HOTO TOPAJKA B UCIIAHCKOM 3aKOHOJATEIbCTBE OTCYTCTBYET. Tarke
CllenyeT OTMETUTb, YTO apOuTpak lcmaHum uMeeT OAHY-
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€MHCTBEHHYIO MHCTAHIIMIO ¥ BOIIPOCHI II0 OTMEHE pEIICHUI paccMaT-
pUBAIOTCS OONACTHBIMH cynamMu oOmeil topucnuknuu (Audiencia
Provincial). Kak npru3nanue apOuTpaxxHOTO pEIIEHHUs, TaK U €T0 0TKa3
BBIHOCSTCS B (popMe cy1eOHOTO OnpeiesieHns, KOTOPOe HOCUT Xapak-
tep resjudicata, T.e. UMeeT 3aKOHHYIO CHIIy W HE MOXXET OBITh TO-
BTOPHO PacCMOTPEHO B IPYTOM Tiporecce?,

CrenaB HeOOIBIIONH 0030p apOUTPaKHON MPAKTUKH 110 OCOOCHHO-
CTSIM 00’KaJIOBaHMs, HEMCIIOIHEHUS MM OTMEHBI apOUTPasKHBIX pe-
LIEHUI B HEKOTOPBIX 3allaHBIX CTPpaHaX, 0OpaTHMCS K 3TOMY XK€ BO-
IIPOCY B IByX BOCTOYHBIX CTpaHaX a3MaTCKOTO KOHTHHEHTa — KuTaii-
ckoii Haponnoii PecniyOonmuku u Keipreiscrana, MocKoNbKy B OXHOU
CTaThe MPAKTUYECKH HEBO3MOKHO OXBATUTH Oojiee IMIMPOKUH KpyT
KOHTHHEHTOB U TOCYAapCTB.

Kuraiickue MexxayHapoaHble apOUTpakHbIE OpPTaHbl, TaKHe Kak
Kuraiickas ApOuTpaxkHasi KOMUCCHUS 10 MEKIYHApOJHON SKOHOMUKE
u Toprosiie (CIETAC), kak oTMedan BBIICYITOMSHYTHIH MEXIyHa-
ponHsIiA apoutp u3 r.3anpn0ypra nokrop Oiiren Canpnmyc, He TMpo-
BOJIUT apOUTpaKk 1O TpaBWiaM KaKHX-THOO NPyrux apOHTPa)KHBIX
HHCTUTYTOB, a CTOPOHBI HE MOTYT BBIOMpaTh apOUTPOB, KOTOPHIE HE
MIepEeYNCIIEHBI B cICKe apOuTpoB. OKOHYATEIHHBIE PEIICHIS 1 pele-
HUS TI0 YacTH MCKOBBIX TpPeOOBaHWH NPHUBOASTCA B HCIOJIHEHHE
HapOJIHBIMU cyJamu, U Toiabko Hapoansiii Cyn Kuras cornacHo xu-
TalCKOMY 3aKOHOIATENhCTBY (CT.258 3akoHa O TpaKIaHCKOM TpO-
necce u c1.23 [Ipasun CIETAC) umeeT npaBo NpHHUMATH PEIICHHE O
MpeoCcTaBlIeHnH obecneunTenbHbIXx Mep. [Iponenypa mo mcmonne-
HUIO U OTKa3y B MCIIOJHEHUH PELICHHUH B 1IeJIOM HAaIIOMHHAET KOHLETI-
uuio TumoBoro 3akoHa. Pemenue apOuTpaxa SBIsIeTCS OKOHYATETh-
HBIM M HE TIOJICKUT 00:KaJIOBaHUIO B IpyroMm apoutpaxke. Cymzam 3a-
MpelaeTcss BMEIIMBATECS U paccMaTpuBaTh apOUTpakHBIE Jiefia 1o
CYIIIECTBY.

Hecmotps Ha 10, uto Kuraiickas Hapognas Pecrybnuka u mpo-
BO3TJIacKiia CBOIO CYBEPEHHYIO BIacTh Haa ['OHKOHroM — OBbIBLIEH
OpUTAaHCKOW KOJIOHHEH M OrpOMHBIM MHUPOBBIM LIEHTPOM OW3HEca U
¢unancoB — oH ocraércs CrenuanabHbBIM —aJIMHHACTPATHUBHBIM

% Bonpmapenko A.C. MexayHapoaHbIit KOMMepUecKuil apouTpax B Micnanuu. DJIeKTpOHHbIIT-

pecype, 2010. http://www.juristlib.ru/book_8145.html.
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peruonoM (Special Administertive Region - SAR) u nponomxaer cie-
JOBaTh apOUTPa)KHOMY IIPaBy, OTIMYHOMY OT apOMTPa)XHOTO IIpaBa
MatepukoBoro Kuras. MexayHnapoanslii apoutpax B [ oHKoOHTe pery-
nupyetcst TUMOBBIM 3aKOHOM C HEGOJIBIIMMY H3MEHEHUAMH?' .

B ucnonHenun apOWTpaKHBIX pEIICHWH, BBIHECEHHBIX B [ OH-
KOHI'€, MOXeT OBITh OTKa3aHO TOJBKO I10 OCHOBAHHUSIM, IIEPEUNCIICH-
ubM B Hpro-Mopkckoii korsenmmn 1958r. B 1omonHEHI e K 5TOMY CyX
MOKET OTMEHHTH pellieHue apOuTpaka Ha OCHOBAHHUHW HEIOJICYIHO-
CTH BOTIPOCa apOUTPAKHOMY PACCMOTPEHHIO, a TAK)KE B CIIydae, Koraa
pelIeHne MPOTHBOPEUYUT IMyOIuIHOMY TopsAKy [ onkonra. Cinemyet
OTMETHUTH, YTO 3aKOHOJATEILCTBO B ['OHKOHTE HE IMO3BOJISAET Iepe-
CMaTpuBaTh apOUTpPaKHbIE PELICHUS] HA OCHOBAaHMHU JAOMYIICHHBIX B
HHUX OIIMOOK, CJIeI0BaTeabHO, [ OHKOHI MOKET 00€eCIIeUrBaTh 00JIb-
LIYIO CTENeHb apOUTPaKHOH CBOOOIBI.

OTHOCHUTENIFHO NPU3HAHHUA W NpPUBEIECHUM B UcmoiHeHHue Hbro-
Mopxckoii kouBenuun B KbIproickoii PecryGmuke ciexyeT oTMe-
THUTH, YTO 3aKOHO/IATEIbCTBO HAIIEH CTPaHbI, Kacarolieecs U peryJiu-
pytoliee apouTpaxHoe (TpeTeickoe) pa3dupaTenbCTBO, B OCHOBHOM
KOppeIMpyeT ¢ HOpMaMu cTaThi V 310l KOHBEHIIMM B paMKax HCIIONI-
HUTEIBHOTO MMPOU3BO/ICTBA.

Tax, Ha ocHoBauuu wactu 2 crateu 421 TTIK KP?® u craten 42
3akona KP «O tpeteiickux cynax B Kepruisckoii Pecy6muke»”, oc-
HOBAHUSIMU /7151 OTKA3a B BbI1a4€ MCIOJHUTEIIBHOTO JIUCTA HA IPUHY-
TUTEITFHOE NCTIOTHEHNE PEIIEHUS TPETEHCKOTO CyI MOTYT OBITH clie-
IOYIOLINE CIyYau:

1) ecnu otHa U3 CTOPOH NPEJCTABUT KOMIIETEHTHOMY CyJy JOKa-
3aTeIbhCTBA O HEIEECTIOCOOHOCTH OTHOW M3 CTOPOH MPH 3aKIT0-
YEHUHU COTJIALLIEHUS O Mepeiaue cropa B TPETEHCKUN Cy;

2) ecnu OJIHAa U3 CTOPOH HE ObLIA JODKHBIM 00pa30M yBETIOMIICHA
0 Ha3HAYeHWH apOUTpa MIIN TPETEHCKOM pa3dnupaTeahCTBe;

27 Cm.: Arbitration Ordinance. Hong Kong Laws. I'n.341.

2 'pasknaHckuil iporieccyanbHblil kojeke Kuipreisckoit Pecry6uku ot 25 ssaps 2017r.
Nel4.

2 3akon Keipreisckoii Pecry6nuxu «O Tpeteiickux cynax B Kuiproizckoii PecrryGmuke»
ot 30 urosst 2002r. Nel35 (B penakuuu 3axonoB KP ot 15 mast 2003 r. Ne93 u 11 urons
2004r. N 73)
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3) ecnu coCTaB TPETEHCKOro CyjAa WM MPOLEeaypa TPETeHCKOTo
pa3dupaTensCTBa HE COOTBETCTBOBAIM COTJIAIICHUIO CTOPOH
100 MPUMEHUMBIM TIPaBUIIAM;

4) ecnu pelieHne TPETEHCKOro cy1a MPUHSITO 110 CIIOPY, HE IpeTy-
CMOTPEHHOMY COTJIAIIEHUEM CTOPOH WIJIM HE IOJTAJAroIIeMy
TOJT €TO YCJIOBHUS, UM COJIEPIKUT yKa3aHUs 10 BOTPOCAM, BbI-
XOJISIINM 3a TIpeJIeNbl cornanienns. Ecinu yka3aHus 1mo BoImpo-
caM, OXBaTbIBa€MbIM TPETEHCKUM COIJIAIIEHHEM, MOTYT OBITh
OTJIEJICHBI OT TeX, KOTOPhIE HE OXBATHIBAIOTCS TAaKUM COTJIAIIIe-
HUEM, TO YacTh PELIEHUs TPETEUCKOTO Cyaa, B KOTOPOU coaep-
JKaTcsl yKa3aHMs 110 BOIPOCAM, 0XBAThIBAEMBIM TPETEHCKUM CO-
TJIAIIeHUEM, MOKET OBITh IPUBE/ICHA B UCTIOJTHEHHUE U B BhIJaue
WCTIOJTHUTEIHHOTO JINCTA HA NCTIOITHEHHE ITOM YacTH HE MOYKET
OBITh OTKA3aHO;

5) ecnu cTopoHa 0OOCHOBAaHHO 3asiBUJA O HEICHCTBUTEIHHOCTU
TPETEUCKOTO COIJIallleHus, a TPETEUCKUM Cya TPUHSI CIOp K
PaccMOTPEHUIO M BBIHEC PEIIEHHUE 110 CYIIECTBY CIIOpa;

6) eciu cyn yCTaHOBHUT, 4TO OOBEKT CIIOPA HE MOXKET OBITh TPE/I-
METOM TPETEHCKOrO pa30MpaTesbcTBa 10 3aKOHOATEIBCTBY
Keipreickoii Pecrry0nmkm.

Ecnu oTka3 B BblAaue MCTIOIHUTEIBHOTO JHMCTA O MPUHYIUTEINb-
HOM UCIOJHEHUU OBbUI MPUHSAT 10 OCHOBAHMSIM, YKa3aHHBIM B ITyHK-
Tax 2, 3 U 4 4yacTu NepBOM HACTOSIIEH CTaTbU, TPETEHCKUUN Cy/1, BbI-
HECIIN{ pelieHne, Mo KOTOPOMY OTKa3aHO B BBIJau€ MCIOJTHHUTEIb-
HOTO JIUCTa, 00s3aH MPOBECTH MOBTOPHOE TpETelicKkoe pa3OupaTesb-
CTBO.

Kpowme storo, wactu 4 craren 420 I'TIK KP permamentupyet, 4to
IIpH BbIJIa4€ MCTIOJIHUTENILHOTO JINCTA CY/J1 HE BIIpaBe IepecMaTpuBaTh
pelIeHne TPETENCKOro cy/ia 1o CyIIECTBY.

CrnemyeT OTMETHTD, YTO /10 BHECEHHS MTOCIETHIX N3MEHEHUH U J10-
MTOJIHEHHUH B 3aKoHO01aTeNbecTBO KP, B 4aCTHOCTH /10 MPUHSATHUS HOBOTO
I'TIK KP 25 suaBapst 2017 1., CO CTOPOHBI TOCYJapCTBEHHBIX CYI0B
pecnyOiMKn UHOT/Ia HAOJIFOIaiCh TIOTBITKH BMEIIATENLCTBA B Jes-
TEBHOCTh TPETEHCKHUX CyNOB, KaK HampuMmep, OBLIO 1O OJHOMY W3
TpeTeNCcKuX pa30upaTenbCTB, KOra Oblia Mpou3BeieHa OTMEHa paHee
BBIJIAHHOTO PAaHOHHBIM CYJ/IOM OIPENIEICHUS O BbIJJaue UCTIOTHUTEb-
HOTO JINCTa HAa OCHOBAHWH 3asBJICHUS TOJDKHHUKA O TIEPECMOTpE Jena
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[0 BHOBb OTKPBIBIIMMCSI 0OCTOsITeIbCTBAM. B 0OocHOBaHue 3TOTO
(akTa cynom ObUIO yKa3aHO, YTO 3asBJICHHOE IOJLDKHUKOM OOCTOS-
TENbCTBO SBIISETCS BHOBH OTKPBIBIIMMCS, U HE OBUIO PacCMOTPEHO
MTC TIIII. IIpu 3TOM, HECMOTPSI Ha BO3paKEHUs B3bICKATENs, TOCY-
JapCTBEHHBIN CyJ] IPOUTHOPUPOBAJ TOT (hakKT, YTO 3asiBICHHOE 00CTO-
SITEJIbCTBO OTHOCHJIOCH K CYILECTBY CIIOpa, ObUIO HaJUIeXkaluM oopa-
3oMm pacecmotrpeno MTC TIIII B xoxe TpeTeiickoro pa3ouparenbcTBa
C Jadeil eMy COOTBETCTBYIOLIEH MPABOBOW OLEHKU B CBOEM pelle-
Hn >,

Mmenncp Takke W HEKOTOpBIE APYTUE, HE3HAYUTEIHHBIE MPETIsT-
CTBHUSI M BMEIATENIbCTBA T'OCYJIAPCTBEHHBIX CYJIOB B JIEATEIBHOCTD
TPETEHCKUX CyJ0B, B OCHOBHOM Ha CTa/INH UCIIOJHUTEIBHOTO POU3-
BOZCTBA. B 1emoM, ciieyeT OTMETHTB, UTO 3aKOHOIATENILCTBO HAIIEH
pecryOIMKH MO3BOJISIET TPETEMCKUM CyJaM IIHPOKOe TOJe Ui HC-
MOJTHEHUS CBOMX (PyHKIMH B paMKax MPaBOBOTO TOJS U B LIEJIOM OT-
BE€YaeT COBPEMEHHBIM BBI30BaM W NMPHUHIMIIAM JeMokpaTtuu. OaHako
9TO OTHIOAb HE 03HAYAET, YTO MHCTUTYT TPETEHCKUX CYJ0B M HX ap-
OWUTPBI JOJKHBI HCIIOJHSTH CBOM (PYHKIIMOHATIBHBIC 0053aHHOCTH HE-
JO0OpPOCOBECTHO M UTO €I Xy’KEe - B HAPYLICHHE KaK MEKAyHapoa-
HBIX, TaK 1 BHYTPEHHUX HOPM JEHCTBYIOIIETO 3aKOHO/IaTEIbCTBA.

30 Cm.: Carapkynosa U.C. TIpo6nema ucrionnenus pemennit MTC TIIIT: nepecmotp onpeie-
JICHUS Cy/1a O BBIJaue MCIIOIHUTEIBHOTO JINCTA 110 BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM. -
Tperelickoe pazouparenscTBo B Kelprei3ckoit PeciryOirike: cOBpeMeHHbIE BEI3OBBI H ITyTH
petuenust. Coopuuk crateii k 15-neturo MTC TIIIT KP. Usn. «Typap», 2017. C.187-188
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bum-Aepazum E.H.

MOPYUHUTEJbCTBO B IPAKTAKE TPETEMCKOT'O CYJIA

B npaxTuke TpeTeiickoro cyna 4yacTo BO3SHHKAIOT BOMPOCHI, CBS-
3aHHBIE C MCIIOJTHEHHUEM 00s3aTeNLCTB, 00ECIIEYEHHBIX TTOPYIUTEIh-
CcTBOM. B HacrosIiei cratbe pacCMOTPHUM OTAEIbHBIE U3 HUX HA OC-
HOBaHWHU HOBEILI TPaKIaHCKOI'0 3aKOHOJATENIbCTBA U MIPAKTHIECKUX
ITOJIX0JI0B, BEIPAOOTAHHBIX TPETEHCKUM CYIOM.

IIpexme Bcero, BOSHHKAET BOIPOC 00 0Oveme obecnewumenvHvix
0bs3amenbeme TOPYUUTENST U MOTYT JIM O0CCIICYMBATHCS MOPYYH-
TENBCTBOM OTJIEJIbHEIE BUIBI 00s13aTENLCTB (0053aTENbCTBA HE SBIIS-
FOIHAeCs TeHEeKHBIMH, Oyaymue o0s3aTenscTBa U T. 1.)7 1o aTtomy
BOIIPOCY MOXHO IIPUBECTH CIIEYIOLIUI IPUMED U3 IIPAKTUKU TPETEH-
CKOr'o cyJa.

Hcrerr oOpaTmiics B TpeTeHCKHUH cyq ¢ TpeOOBaHUEM IPHHYIUTH
TIOPYYIHUTENS HCIOTHUTH 00s3aTENbCTBA IO JIOTOBOPY TOPYYUTETh-
CTBa 3a JIOJDKHUKA B 9aCTU MPEAOCTABICHUS JOTOTHUTEIHLHOTO 3aJ10-
roBOro obecrieveHus, Tak kak Mcrer cuuraeT, 9To Nopy4YUTenb JA0-
’K€H BBITIOJIHATH HE TOJHKO JCHEKHOE 00s3aTEIHCTBO JTOKHHUKA, HO
Y HEJICHEKHBIC 0053aTeIhCTBA, CBA3aHHBIC C COBEPIIICHUEM JICHCTBUH,
B YaCTHOCTH IO IIPEIOCTABICHUIO 32 JOJKHUKA JOTOTHUTEIBHOTO 3a-
JoroBoro odecrieueHus. B paccMaTpruBaeMoM citydae TOJHKHHUK OJTHO-
BPEMEHHO SIBJISICTCSI M 3aJI0TO/IATETIEM, a 3aJIOTOBOE HMYIIIECTBO OBLIIO
YTPA4YeHO B PE3yJIbTaTe HEMPEIBUACHHBIX 00CTOSATENLCTB ((hopc-Ma-
HKOP).

Ha wmoii B3ruisin, 00s13aHHOCTD JINIIA, TTPEIOCTAaBUBIIETO oOecTede-
HUE B JOpPME OPYUUTEIBCTBA, COCTOUT HE B UCIIOJHEHUH 00CCIICUCcH-
HOTO 00513aTENbCTBA 32 JOJHKHHKA, & B HCIIOJIHEHUH CBOETO COOCTBEH-
HOTO0, 00€CIIEUNTEIIEHOTO 00S3aTEIBCTRA.

I'paxganckoe 3akoHoAaTeNnbCTBO Kpiprezckoit Pecirybnuku ompe-
JISIISICT MOPYYUTEIIbCTBO, KaK OJIMH U3 CIIOCOO0B 00CCIICUCHHS UCTIOIN-
HeHus 00s3aTenbCTB. [lopydunTens rapaHTHPYET KPeIUTOPY UCIIOTTHE-
HUE 00513aTeNECTB TOJDKHUKOM, a B CIIy4ae ecIIi TOJDKHUK HE CMOXKET
HCITOJIHATH 005A3aTeIbCTBO, TOTOB B3STh €r0 UCIOIHEHH Ha cebst. [To-
PYYHTENBCTBO, KaK U JPyTrHe CIOCOOBI OOeCTieueHUs WCTIOTHEHHS
00513aTeIbCTB, NMPU3BAHO CHU3WTH BEPOSITHOCTH HEYAOBIETBOPEHUS
HWHTEPECOB KPEAUTOPA.
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[IpenmeroM AeHEKHOTO 00ECHIEUYUTEIBHOTO 0053aTEIbCTBA SABIIS-
eTcs 00a3anHOCTh [lopyunTens Bo3Mewmarh Bce Te JEHEKHbIE IOTEPH,
KOTOpBIE 00Pa30BaJINCh N3-3a HEUCTIOIHEHUS 00ECTIeUeHHOTO J0JTa.

Cornacuo nmyHKTY 2 ctatbu 344 ['paxnanckoro kojekca Keiprois-
ckoii PeciyOnuky nopy4nTens OTBEYAET epe] KPEIUTOPOM B TOM JKe
o0beMe, Kak U JO/DKHUK, BKIIHOYas YIUIATy IIPOLICHTOB, BO3MEILEHHUE
CyJIeOHBIX H3AEP>KEK MO B3BICKAHHIO JIOJTa U APYTUX YOBITKOB KPEIH-
TOpa, BBI3BAHHBIX HEUCIIOJHEHHEM WM HEHAJJIeXKallUM HCIOJHe-
HUEeM 00513aTeNIbCTBA JOIKHUKOM, €CIIM HHOE HE MPEAyCMOTPEHO A0-
TOBOPOM IOPYYHUTEIHCTBA.

B cuny akueccopHoro (mpuaaTouyHOro WK JOMOIHUTEIHHOI0) Xa-
pakTepa 0053aTeIbCTBO MOPYUMTEINS Mepe] KPEAUTOPOM HE MOKET
OBITH OOJIBIIMM TI0 00BEMY HIIH OoJiee OOPEeMEHUTEIIBHBIM, YeM 00sI-
3aTeNIbCTBO JOJDKHHKA, 32 KOTOPOTO pydaycs nopydutenb. O0s3a-
TEJILCTBO U3 IOTOBOPA NOPYUUTENLCTBA 00ECTIEYNBAET OCHOBHOE 0051~
3aTEeJILCTBO B TOM 00bEME, B KAKOM OHO BBITEKAET U3 JOTOBOPA MEXK Y
MIOPYYHUTENIEM U KPETUTOPOM.

Takxe B CHIIy aKIIECCOPHOTO XapaKTepa MOpy4HTelIbCTBa 00BEM
00513aTeIbCTB OPYUHUTEISI MOXKET OBITh MEHBIIINM, YeM 00BeM 0053a-
TENbCTBA JOJDKHUKA IT0 OCHOBHOMY O0SI3aTENLCTBY, TaK KaK MOPYYH-
TEJIb MOXKET Py4aThCs 32 HCIIOTHEHUE JJOJPKHUKOM OCHOBHOTO 00s13a-
TEJbCTBA MOJTHOCTHIO WIIN B YACTH.

[Topy4uuTenbCTBO BO3HMKAET HA OCHOBAaHMM 3aKJIIOUEHMS JIOT0-
BOpPa, B KOTOPOM MOPYUYHUTENh O0SA3BIBAETCS ITEpPel KPEAUTOPOM OTBE-
4aTh 3a UCIIOJIHEHHE JTOJDKHUKOM O0sI3aTeIbCTB MOJHOCTBIO WIIN Ya-
ctruHo (myHKT 1 ctathu 343 'K Keiprezckoii Peciyonnkn). To ectsb,
MTOPYYHUTENb MOXKET PydaThCs 32 BECh 00beM 003aTeNbCTB JOIKHUKA
WJIM 3a OIPEJIeNIEHHYI0 €r0 4acTh. Bce 3aBUCUT OT TOTOBHOCTH TOpY-
YHUTEINS B3ATh Ha CE0sl TAKYIO OTBETCTBEHHOCTb.

B paccMmarpuBaeMoM B TPETEUCKOM CyJE €€ IMOPYYUTEIb IPHU-
HSUT 00513aTENILCTBO OTBEYATD Mepe]l KPeIUTOPOM NPU HEHUCIIOTHEHHN
WM HeHA/JIeKalleM UCTIOTHEHUHU TOJKHUKOM 00€CTIeYeHHOT 0 TTopy-
YUTEIBCTBOM JICHE)KHOTO 00s3aTENbCTBA 10 BO3BPATy 3aEMHBIX
CPEZACTB B YCTaHOBJICHHBINM B JOTOBOPE CPOK U B pazMepe, ONpeaenéH-
HOM B JIOTOBOPE NIOPYUHUTENLCTBA. B 3TOH CBsI3M, NOPYUYUTEND HE 10JI-
KEH M He MOXET OTBeYaTh Iepel KpeAUTOPOM 3a COBEPLICHUE WK HE
COBEpIIECHNE JOJDKHUKOM HHBIX IEHCTBUH, B YaCTHOCTH IO 3aMEHE
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WM TPEJOCTABJICHUIO JOTOIHUTEIBHOTO 3aJIOTOBOIO O0CCIICUCHHS.
WHbIME crioBam#u, BCe 3aBHCUT OT JOTOBOpA IMOPYYHUTENHCTBA H 00h-
eMa 00ECTICUUTENHHBIX 005S3aTeILCTB, MPUHATHIX CAMHUM ITOPYUIHUTE-
JeM.

B I'paxxnanckom Kopekce Kreipreickoit PecnyOnukn npsiMmo He
yKa3aHO, 9TO MOPYYUTEITHCTBO MOXET OBITh JaHO 10 HEIACHEKHBIM
obs3aTenbcTBaM (HampuMep, 00sI3aTENBCTB O BEITIOJHEHUIO padoT,
repeaaye Topapa H T.I1.), HO, 3TO HE OTPaHUYUBAET MTOPYUUTEINS IPH-
HATH Ha ceOs Takue 0043aTeNbCTBA, MOCKOIBKY MO ATHM 00s3aTeNb-
CTBaM, TIPU ONPENEICHHBIX yCIOBUAX, MOTYT BO3HHKAThH JCHEKHBIC
TpeOOBaHMS K TOJDKHUKY, HAIIPUMED, TPEOOBAHUE O BBITUIATE JICHEK-
HOW CyMMBI, COOTBETCTBYIOIIIEH MMYIIECTBEHHBIM IMOTEPSIM KpPEIH-
TOpa, BHI3BAaHHBIM HEUCIIOJTHEHHEM JTHOO HEHAIeKAIIUM HCIIOTHE-
HHUEM JIOJDKHUKOM 00€CIICUeHHOTO 00s13aTeIbCTRA.

Uro kacaeTcss BO3MOXKHOCTH 3aKIIIOYCHHUS JIOTOBOPA MOPYIUTENb-
CTBa MO 00s3aTENbCTBAM, KOTOPhIE BO3HUKHYT B OyAyIIeM, TO CO-
rimacHo yHKTY 1 ctaten 343 I'K Keipresckoit PeciyOnmkn Takoit o-
TOBOP MOKET OBITh 3aKJIIOUYCH C YKa3aHUEM B JIOTOBOPE YCIIOBHH, MPH
KOTOPBIX B Oy TyIlieM BOSHHKHET 0053aTeIhCTBA MOPYINUTEIS.

Taxum 00pa3zoM, 00513aTEITHCTBO MTOPYIUTEIS IO OOIIEMY TIPABIITY
WCIIOJIHSCTCS UM B JICHEXKHOH ¢opme. [IpeaMeroM mopy4uTenbCcTBa
MOJXET ObITh 00eCIeueHUe HEICHEKHBIX 00513aTENLCTB, €CIIU 3TO Oy-
JIET OTPaXEHO B JIOTOBOpE MOPYyYHTEIhcTBA. Kpome Toro, mopyuu-
TEJIHLCTBO MOXKET 00€CIeunBaTh 0053aTEIbCTBA, KOTOPHIC BOSHUKHYT
B Oyymiem.

BaxHBIM MOMEHTOM TaK)Xe SIBIIIETCS YCIIOBHE O TOM, YO UCHOJI-
HeHue nopyuumeinem ceoezo 06:3amenbcmsead neped Kpeoumopom mMo-
JHcem umems Mecmo MmoIbKO Npu HACMYNAeHUU aKma HeHaonexHca-
wje20 UCNoHeHUsl (HeUCHOIHEHUS) OCHOBHO20 00S3amenbCmea 00NiC-
nuxom. Ecam TOpydYnTENh OTBEYACT COJMUIAPHO C JODKHHKOM,
MMEHHO C MOMEHTA HACTYIUICHHUS (aKTa HEHAJUICKAIIEro MCIOHE-
HUs (HEUCTIOJHEHUs) 00s3aTeNbCTBA JOKHUKOM KPEJAUTOpP BIPaBe
TpeOOBaTh OT MOPYUYHUTENS HCIONHEHHS 00S3aTeNbCTBA U3 TOPYYH-
TenbcTBa. Ecim mopydnTens HeceT CyOCHInapHyI0 OTBETCTBEHHOCTD,
TO MOPSIIOK TMPEIBIBICHUS KPEAUTOPOM TPEOOBAHHM K MTOPYIHUTEITIO
JIOJDKEH COOTBETCTBOBaThH mpaBuiaMm craTtbu 364 'K Ksipreizckoit
PecrryOmmkm.
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Ilopyuntens, B cuity myHkTa 1 crateu 345 I'K Keipreisckoit Pec-
myONrKy, BIIpaBe BBIABUTATH MIPOTHB TPEOOBAHUS KpEeAUTOPa BO3pa-
YKEHHSI, KOTOPBIE MOT OBl MPEACTABUTH TOJDKHHK, €CITH HHOE HE BHITE-
KaeT U3 JIOroBOpa Mopy4duTeNbeTBa. [lopydunrens He TepsieT paBa Ha
9TH BO3PaKEHHUS Ja’Ke B TOM CIIydae, €CIIM JODKHHUK OT HUX 0TKa3aJcs
WUJIM TIPU3HAJ CBOM JIOJT.

Bo3spaxeHnuns mopyduTens MOTYT pa3iHMYHBIMU: HaIpUMeEp, OCTa-
pUBaHHNE AEUCTBUTENBHOCTH OCHOBHOT'O JOTOBOpAa WM BO3pPaXKEHUS
[IOPYYHTEIS, HAalpaBJICHHbIE HA OCBOOOXIEHHUE €T0 OT OTBETCTBEHHO-
CTH WM Ha YMEHBIIEHNE 00hEeMa ero 00s13aTeIbCTBA.

ITopyuuTens nMeeT MpaBoO B KayecTBE BO3PAKEHUSI YTBEPXkAATh,
YTO MOPYYMUTENILCTBO MPEKPATUIOCH BCIEACTBUE M3MEHEHHs 00s3a-
TEJIbCTBA AOJDKHMKA, BICKYILIETO YBEIMYEHNE OTBETCTBEHHOCTH WM
WHBIE HEOMAarONPUSTHBIC TOCIEICTBHS IS IOPYYUTENs, 0e3 COrNIacHs
nociennero (myHkt 1 craten 348 'K Keipreizckoii Pecry6nuxm).

B nensx uckiroueHus ABOHHOIO MCIIOIHEHUS 00s3aTeNbCTBa Kpe-
TUTOPY (Kak CO CTOPOHBI MOPYUYUTENS, TAK M CO CTOPOHBI TOJIKHHKA)
3aKOHO/IaTENIbCTBO IMpPeLyCMaTpUBAeT crienraibHble npasuia. [lopy-
YHUTENb, UCIIOJIHUBIIUI CBOE 0053aTENBCTBO IEped KPEOUTOPOM H
BCTYNHBIIWI B pe3yJbTaTe 3TOTO B IpaBa MOCIEIHETO, 0053aH MUCh-
MEHHO YBEAOMHTH 00 3TOM JOJDKHHKA. ECIU TOKHUK He OBbLIT MUCH-
MEHHO YBEJOMJIEH O COCTOSIBLIEMCS IIEPEXO0/IE NIPaB KPEAUTOPa K I10-
PYUMTENIO, TO MOPYUYHUTENb HECET PUCK HEOJArONpHUSITHBIX MOCTeN-
CTBHH, BBI3BAHHBIX 3TUM.

Jleno B TOM, 4TO B CiIy4ae UCIOJHEHUS TOJKHUKOM, HE MOJIy4HB-
IIMM HHCBMEHHOTO YBEIOMJICHHUS, 00S3aTeNIbCTBA KPEAUTOPY OHO
MIPU3HACTCS WCIOMHEHWEM HaJIeXaleMy KpeauTopy (IIyHKT 2 cTa-
thu 315 'K Keipreisckoit PecriyOmuku).

IToaTomy, ecnu JOHKHUK, HE OTYYUBIINNA MMCBMEHHOTO YBEIOM-
JICHHSI, TPEOCTAaBUT KPEAUTOPY NCTIOTHEHHE TIOMUMO HCTIOJTHEHHOTO
[IOPYYHUTENIEM, TO IOPYUHUTENH BIIPABE B3bICKATh C KPEAUTOPA HEOCHO-
BaTeNBHO MONyYeHHOE, TUO0 MPeABSIBUTH perpeccHoe TpeOoBaHUE K
nomkHUKY (craths 347 I'K Keipreickoii PecriyOmukm).

Cam 10roBOp HOPYYHUTENBCTBA SABISIETCSI OAHOCTOPOHHE 0053bIBa-
IOIIUM, KOHCEHCYaIbHBIM U BO3ME3IHBIM. MeXy TeM MOpYUHTENb-
CTBO JOMYCTHMMO M Ha 0€3BO3ME3AHOM OCHOBE, NPH STOM, B CHILY
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crateu 384 I'K Keipreisckoit PeciyOnuku ¢akT 6€3B03ME3JHOCTH T10-
PYUHTENbCTBA JOJDKEH OBITh YKa3aH B TEKCTE 0TOBOPA.

B npakTuke TpeTelcKoro cyjja paccMaTpUBaiCs UCK O B3bICKAHUU
3aJI0JKEHHOCTH MO0 KPEAUTHOMY JIOTOBOPY COJIMIAPHO C JOJDKHUKA U
nopy4uTesel 1 00pallleHUH B3bICKaHUs Ha 3aJI0’KEHHOE UMYILECTBO.
B kauectBe mopyumresneil 1mo oOECIEUEHHIO BO3BpaTa KPEAMTHBIX
CPEICTB BBICTYIWIM YYaCTHHKH OJDKHHKA- (u3ndeckue numa. B
XOJIE paCCMOTPEHUS Al B TPETEHCKOM Cyie BBISICHUIIOCH, YTO JTOJIXK-
HUK 3aKJII0YNII COIIAlleHUe O MepeBoa 0Jra Mo KpeaAuTy Ha (u3u-
YEeCKHX JINL- YYACTHUKOB JOJDKHHUKA.

ITapagokc ClOKUBIIEHCS CUTyalMd 3aKJIIOYAETCS B TOM, YTO OC-
HOBHBIE JOJDKHUKH, OJHOBPEMEHHO CTAJIM BBICTYNATh TaKXe U MOPY-
YUTENAMH, OOECHEUMBAIOIMMY HaJIe)Kallee HCIOJHEHHEe o00s13a-
TEJBCTB M0 BO3BPATy 3a€MHBIX CPEJ/ICTB.

Bo3HUK BOIPOC 0 TOM, MOXKET JIH OOIHCHUK U NOPYUUMETb GbICTHY-
nams 6 oonom auye? ClencTsreM o0pa30oBaBIIETOCs MOPYUUTEIBCTBA
3a caMHX ce0s ABISETCS TO, UTO PETpeccHOe TpeOOBaHUE MOPyUNTE-
nel K IoKHHUKaM, mpexycMotrpenHoe ctathe 346 ['K Keipreizckoit
PecnyOnmku, npekpaiaercsi cpasy Mociie ero BO3SHHKHOBEHUSI.

B 7014 CBsI3H TpeTeHCKUii Cy T OTKa3al B TPEOOBAHUH O B3BICKAHUH
3aJI0JKEHHOCTH C TMOPYYHTENEH, TaK KaK B3bICKAaHHE MOXKET OBITh 00-
PAILEHO TOJIBKO K 3aeMIIMKaM (JOJKHUKAM).

HHTepecHBIN BOIIPOC O CpoKe nOpyuumenbCmea u cpoke UCKo8ou
oasrocmu. lpeactaBuM pruMep 13 MPAKTHKH TPETEHCKOTO CyAa.

HUcten obpaTuics B TpeTelCKuil ¢yl ¢ TpeOOBaHHEM O CONUAAP-
HOM B3BICKAHHH CYMMBI 33JJ0JDKEHHOCTH 110 KPEAUTHOMY JIOTOBOpPY C
MIOPYYHUTEIS ¥ 3aeMINMKa. B 0oroBope mopy4unTensCcTBa yKa3aHo, 4To
€ro JCHCTBHE IpeKpallaeTcsi ¢ IMpeKpalleHueM o00s3aTeNbCTB TI0
o0ecre4eHHOMY MOPYYHTEILCTBOM KpeAUTHOMY AoroBopy. Kak mo-
SICHWJI BO BpeMsl CIyIIaHWN MIPeCTaBUTENh UCTIIA, JOTOBOP TOPYUH-
TENbCTBA JIEHCTBYET 0 KOHIIA BBITOJHEHUS JOKHUKOM CBOMX 00s-
3aTeIbCTB [0 KPEJUTHOMY JOTOBODY.

Tpereiickuii cy oTKazan B YAOBICTBOPEHUN TPeOOBaHUH K TIOPY-
YUTEII0, CPEIN MPOUYETO, IO IPUYNHE UCTEUECHHS CPOKA IEHCTBHS TO-
PYUYHTENbCTBA, TaK KaK YCTAHOBJIEHHOE B JOTOBOPE MOPYUYHTEIHCTBA
YCIIOBHE O €ro JAEMCTBUU 0 KOHLA BBITOJHEHHS 3a€MIIUKOM CBOUX
00513aTEIbCTB 1O KPEIUTHOMY JIOTOBOPY HE MOKET
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CBUJETEIHCTBOBATH O COTJIACOBAHUM CTOPOHAMH YCJIOBHS O CPOKE ITO-
pyuurenscTBa. Kpome Toro, uckoBoe 3asBieHue ObIIO MOJAHO HCT-
LIOM TIOCTIe OKOHYAaHHS CPOKa JIEHCTBHS MOPYYUTENHCTBA, YCTAHOB-
nenHoro B myHkTe 4 cratbu 348 'K Kbipreisckoit Pecryonuku. Takum
00pa3zoM, CpPOK ACHCTBUS MOPYUUTENIHCTBA HA 1ATy NOAaYl HCKOBOT'O
3asBJICHUS B TPETEHUCKUI Cy /1 UCTEK.

JloroBop mOpy4HTENHCTBA MPEKPAIIAETCS 110 OJTHOMY U3 IIATH OC-
HOBaHUM, yka3aHHBIX B cTaThe 348 ['K Keipreizckoii PecyOmuku:

1) ¢ mpekpaiieHreM 00€CIEUEHHOTO IOPYYUTEIBCTBOM 00s3a-

TENbCTBA;

2) B ciydae M3MEHEHUsI 0053aTeNbCTBa, 00SCIICUSHHOTO MOPYYH-
TEJIbCTBOM, BIIEKYILIETO YBEIMYEHHE OTBETCTBEHHOCTH HIIH
MHble HEOJIArONpHsTHBIE MOCIEACTBUS IJI HOpyduTens, Oe3
coryacus MoCJIeIHErTo;

3) ¢ mepeBoIOM Ha JIPYroe JIMIO J0Jra MO 00eCIeYeHHOMY MopY-

YUTENbCTBOM 0053aTEIbCTBY, €CIIU MOPYUYUTEIb HE 1Al Kpelu-
TOpY COTJIAaCHs OTBEYaTh 32 HOBOTO JTOJKHHKA;

4) ¢ OTKa3o0M KpeauTopa MPUHATH HAJUIeKAIIee HCIOIHEHHE,
NPEAJIOKEHHOE JOJDKHUKOM WM OPYYUTENeM;

5) ¢ ucreueHneM yKa3aHHOTO B JOTOBOpPE MOPYYUTEIbCTBA CPOKA,
Ha KOTOPBI OHO JIaHO.

ITopyunTenscTBO MpekpamaeTcs 1o NCTEUEHUH YKa3aHHOTO B J10-
roBOpE NOPYYUTENILCTBA CPOKA, HA KOTOPBIM OHO naHo. B coorert-
ctBun co cratber 207 I'K Keiprezckoit PecyOnnkn, cpok MokeT
OTNpENETATHCS KaJNCHAApHON NaTOW WM UCTEUEHHEM MEpHOona Bpe-
MEHHM, YKa3aHHEM Ha COOBITHE, KOTOPOE HEU30EKHO TOJDKHO HACTy-
MTUTb.

CTOopoHBI MOTYT Kak yKa3aThb CPOK MOPYYMTEIbCTBA, MPHUMEPHO
PaBHBI CPOKY OCHOBHOTO JOrOBOpa, TaK W YCTaHOBUThH CpPOK Jeil-
CTBHS NTOPYYHTENGCTBA OOJBIIHNA, Y€M CPOK IEHCTBHS OCHOBHOTO
00513aTeNbCTBA, AJIsl TOTO YTOOBI KPEAUTOp UMEN BpeMs MoTpeboBaTh
yIOBIETBOPEHUS TPEOOBAHUH OT MOPYUYHUTEINS, €CIIH TOJDKHUK HE BBI-
MOJIHSIET CBOM 0053aTENBCTBA.

C y4eToM BBILIE HU3JI0KEHHOTO, CTOUT OCTOPOXKHO MOAXOANUTH K Ta-
KM (HOpMYITHPOBKAM O CPOKE B JOTOBOPE MOPYUYHTENBCTBA, KaK "10
TIOJTHOTO TIOTAIIeHHUs BCeX TpeOOBaHUH, CBA3aHHEIX ¢ JJoroBopoMm ...".
IIpakTudeckoe npuMeHeHHE TaKuX (pOpMYIMPOBOK IPUBOAUT K TOMY,
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YTO YCJIOBHE JOrOBOpa O JACHCTBUM NOPYYUTENBCTBA IO (aKTHye-
CKOTO UCHOJHEHHS 00eCIIeYNBacMOro 00s3aTeIbCTBA HE MOXKET pac-
CMaTpPUBAThCS KaK YCTAaHABIMBAIOIIEE CPOK JACHCTBHUS MOPYUHUTENb-
CTBa, IOCKOJIBKY HE COOTBETCTBYyeT TpeboBaHusM ctathu 207 I'K
Keipreizckoii Pecrry0nuku.

Coracuo crathe 207 I'K Keiprezckoit PecyOamkn, cpok MOKeET
OTIPENIETIATHCS yKa3aHHEM JIMIIb Ha TaKOe COOBITHE, KOTOPOE HEU3-
OC)KHO JIOJDKHO HACTYIHTh, T.€. HE 3aBUCSAIICE OT BOJIH U JCHCTBUN
cTopoH. DaKThl UCMIOTHEHVS WM HEMCTIOTHEHUS 0053aTeNbCTB CTO-
POH TIO TPaYKAAHCKO-TIPAaBOBBIM JIOTOBOPAM 3aBUCSAT OT UX BOJICH3bSIB-
JIEHUS U MOTYT KaK HaCTYIUTh, TaK U HE HACTYIIUTb.

B Tex cmyuasx, Korja JOTOBOp IMOPYYUTENECTBA HE COACPIKUT
YCIIOBHI OTHOCHTENFHO CPOKa JEUCTBUS MOPYUHTEIHCTBA, OHO TIpe-
Kpalllaercsi, eCiM KpeIuTop B TEUEHUE OJHOTO IoJ1a CO THSA HaCTyTIje-
HUSl CpPOKa HCIONHEHHsI, 00ECIIEYeHHOTO MOPYYUTEIHCTBOM 00s3a-
TENBCTBA HE MPEIBIBUT UCK K opyunTento. Korma cpok ucnonHeHus
OCHOBHOTO 00s13aTeNTbCTBA HE yKa3aH M HE MOXET OBbITh OINpe/eeH
WM OTIpeJieIecH MOMEHTOM BOCTPEOOBaHHS, TOPYUHTEIILCTBO MPEKpa-
[IaeTCsl, €CIIM KPEIUTOP He MPEABIBUT UCK K MOPYUUTENIO B TCUCHHE
IBYX JIET CO JTHS 3aKJIIOYEHUs JOTOBOpa MOPYYHTENhCTBA (ITyHKT 4
ctarbu 348 I'K Keipreizckoit Pecriy6mukn).

CpokH B OMH U JIBa TOJa, B TEUEHUE KOTOPBIX KPEIUTOP UMEET
IIPaBO MPEABIBUTD MCK K MTOPYIUTEINIO, SIBISIFOTCS TPECEKATEThHBIMH,
[T03TOMY K HUM HeE MTPUMEHSIOTCS PaBUIIa O IEpEepPHIBE, BOCCTAHOBJIE-
HUU ¥ IPUOCTAHOBJIEHUU CPOKOB UCKOBOH JaBHOCTH U 3TH CPOKH MO/~
JIeKaT MPUMEHEHUIO He3aBUCHMO OT TOTO, ITOCTYIHIIO JIH 3asBJICHUE
00 UX MPOMYCKE OT OTBETUHKA.

PaccmoTtpum emie oauH npuMep U3 MPAKTUKH TPETEHCKOTO Cyaa.
HUcten obparuiics B TpeTeiickuii cy ¢ TpeOOBaHHEM K IMTOPYUYHUTEINIO O
B3BICKAaHWU KPEIUTHOHN 33J0JDKEHHOCTH MoDKHHMKA. OHAKO, B XOHe
TPETEMCKOT0 pa30HpaTeNnbCTBa BBISICHUIOCH, YTO CPOK MOPYYUTEIb-
CTBa MpeKpaTuics 10 nmojauu ucka. Ho, mopyuurens B xoje mpo-
1ecca, MpU3HAI UCKOBBIE TpeOOBaHMS WCTIA. Bausem iu Kakum-mo
00pazom npusHanue ucka nopyuumenem Ha cyobdy mpebosanusi Kk no-
pyuumenio?

Kak 0pUT1O0 OTMEUeHO paHee, MOPYYUTENLCTBO MPEKpaIIaeTcs 1o
WCTEYEeHUH YKa3aHHOTO B JIOTOBOpPE MOPYYUTENHCTBA CpOKa, Ha
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KOTOpHIY 0HO AaHO (ctaThs 348 'K Keipreisckoit Pecyonuku). Tpe-
TEHCKUH CyJl TOCYUTAII HEBO3MOKHBIM NPUHSTH IPU3HAHUE TIOPYUH-
TeJeM HCKOBBIX TPeOOBaHMU HCTIIA, MTOCKOJIBKY HA MOMEHT MOJa4u
HCKa TIOPYYHUTEIBCTBO MPEKPATUIIOCh, TaK KaK CPOK JJIS MPEabsBIIe-
HUS TpeOOBaHUS K MOPYUHUTENISIM UCTEK. B 3TOH CBsI3M y mopyuuresns
OTCYTCTBOBaJIM OCHOBaHMS IUIsl OCYLIECTBIIEHHS INPOLECCYATBHOIO
IpaBa Npu3HaHus Ucka. [Ipu3HaHue nopydHTENs B TPETEHCKOM pas3-
OuparenbCTBE MCKa P OTCYTCTBUH y TIOCJIEAHET0 paBa TpeOoBaHUs
K IOPYYUTEISIM HE MOXKET IPUBECTH K BO30OHOBIICHUIO I'PA’KAAHCKUX
MIPaBOOTHOILICHHM.

Paznuuus Mexny cpokaMu AEUCTBUS MOPYUYUTEIHCTBA U CPOKOM
HCKOBOM TaBHOCTH 3HAUUTENBHBL. Tak, T€YeHHE CPOKa MCKOBOH AaB-
HOCTH MOXHO OBITh IPUOCTAHOBJIEHO UM BO30OHOBIICHO IIOCTIE HCTE-
YEHUU; TNPOMYILIEHHBIH 110 YBAXXUTEIBHOW IPUYMHE CPOK HCKOBOU
JaBHOCTU MOYKET OBITh BOCCTAHOBIIECH CYA0M; O IPUMEHEHUH HCKOBOM
JABHOCTU JOJDKHO OBITH 3asIBJICHO CTOPOHOH B JIEN€ WJIHM CYJ MOXET
10 CBOEH WHUIIMATHBE PACCMOTPETH BOMPOC O MPUMEHEHUH UCKOBON
naBHocTH. K mpecekarenbHBIM cpoKaM IO JJOTOBOPY MOPYYHUTEIHCTBA
BCE OTH IIPaBHJIA HE IPUMEHSIOTCS, HCXOAS HX CYTH IIPECEKATENbHBIX
cpokoB u camoii popmynmpoBkH B ctathe 348 I'K Koipresckoii Pec-
myOJIMKY, T/Ie YKa3aHO, YTO «IIOPYYUTEIBCTBO MPEKPAIAeTCs. .. ».

B nynxre 4 crareu 348 I'K Keipreizckoit Peciyonuku HeBy cMbIC-
JIEHHO YCTAHOBJIEHO, YTO YCTaHOBJIEHHBIE CPOKH SIBISIIOTCSI CPOKAMHU
CYIIIECTBOBAHUS MMOPYIHUTENHCTBA, T.€. CPOKAMH CYIIECTBOBAHHUS ITPAB
KpeAUTopa MO OTHOLIEHUIO K MOPYUMUTENI0, a HE CPOKaMH HCKOBOMN
JaBHOCTHU. B 3TOM CBSA3M apryMeHTHI HCTIA O BOCCTAHOBIEHUU CPOKa
MTOPYYUTENBCTBA JTHOO TIEPEPHIBE €T0 ACHCTBHUS B CBSI3U C TPU3HAHUEM
OTBETYHKOM JI0JIra, CO CCHUIKOM Ha COOTBETCTBYIOIIME TOJIOKEHUS
I'K Keipresckoit PecyOonuku o cpokax UCKOBOH aBHOCTH, TpPETEii-
CKHM CYJIOM HE MPUHUMAIOTCS.

OtmernM ere pas, uyTo cornacHo myHKTy 1 crateu 348 'K Keip-
TBI3CKOH PecryOnuku, mopy4uTeNnsCTBO MpeKpamaeTcs ¢ mpekparie-
HUEM 00eCIIe4eHHOT0 UM 0053aTeNIbCTBA, a TAKXKE B CIIydae ero u3Me-
HEHMS, BJIEKYILIETO yBEJIMUYCHHE OTBETCTBEHHOCTU WJIM HMHBbIE HEOa-
TOIIPUSATHBIE MOCIEACTBUSA I MOPYUYHUTENsi, 6e3 coryiacus mocies-
Hero. Takum 00pa3oM, CYIIECTBOBAaHHE IIOPYUYHTENHCTBA OOYCIIOB-
JICHO HaJIM4IHMEM 00s13aTeNbCTBa, KOTOPOE OHO 00ECIIeYnBaeT.
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B npakTuke TpeTelickoro cyaa paccMaTpuBacs ciaydai, Koraa 3a-
EMIIMK — (PU3MYECKOE JIUIIO CKOHYAJICS, HACICTHUKN HE BCTYIUIIU B
HACIIE/ICTBO, & KPETUTOP 3aKITFOUUB CIENKY YACTUYHO YCTYITHII TIPaBO
(TpeboBaHue) noara MO KPETUTHOMY JOTOBOPY APYyTroMy JIHUILY
(ycrynka tpeboBanus). Kpenurop obpatuics B TpeTeickuil cyx ¢
TpeOOBaHNEM O BBIIUIATE OCTABILETOCS JOJTa C HOpydHuTes. Joaicen
U omeeuamsv 8 JMOM Cryude NOpy4umens N0 OCMAGUEMYCs 002y
oondcHuka?

I'paxxmanckuii kogekc KoIpreisckoir PecryOnuku HE COOCPKUT
HOPM TIpaBa 0 MepexoJie K MOPYyYUTENIO B MOPSAKE PaBOIIPEEeMCTBA
00513aHHOCTEH M0 HCIIOTHEHHIO 00513aTEIbCTB JOJDKHUKA B CITydae ero
CMEpTH.

B cootBercTBum ¢ nmynkroM 1 crateu 379 I'K Keipreizckoit Pec-
myOnuKky, 00s3aTeNbCTBO MPEKPAIaeTCsl CMEPTHIO JODKHHUKA, €CIH
UCTIOJIHEHHE HE MOXKET OBITh MPOM3BENEHO 0e3 JMYHOTO Y4acTHs
TOJDKHUKA JTHO0 00513aTEIbCTBO HHBIM 00pa30M HEepa3phIBHO CBSI3aHO
C JINYHOCTHIO JIOJDKHHUKA, TO €CTh CMEPTh TPaKIaHuHA-JI0JDKHHUKA BIie-
4eT NpeKpaiieHue 00s3aTebCTBA 10 T0TOBOPY, €CIH TOJIBKO 00s13aH-
HOCTb MCIIOJHEHHS IAaHHOTO JIOTOBOpA HE MEPEXO/IUT B MOPSIIKE Mpa-
BOIIPEEMCTBA K €r0 HACJICHUKAM.

B cimyuae ke mpuWHATHsS HacjeICTBa HACICIHUKAMH yMEPILIETO
JOJDKHHKA, 0053aTENbCTBO MO HCIOJIHEHHIO OTOBOpA JIOKHUTCS Ha
JaHHBIX HACJICJIHUKOB, KOTOPBIE OTBEYAIOT, KaK COJMAAPHBIC JIOJIK-
HUKH B TIpe/ieiax CTOMMOCTH UMYIIECTBA, MIEPEHICIIETr0 K KaKIOMY
nHacnenHuky (cratbst 1165 I'K Keipreizckoit PeciyOnmkm).

[Ipu 3TOM, HOPYYHUTENH YMEPILETO AOJDKHHUKA IO JOTOBOPY OyaeT
HECTU COJIMAAPHYIO OTBETCTBEHHOCTH IEpe]| JOJPKHUKOM BMECTE C
HacJIeIHUKaMH JIOJKHUKA TOJIBKO B Cly4ae, €CJIM MOJyYeHO ero co-
rJlacue OTBEYaTh 32 HOBOT'O JOJDKHHKA (HACIEAHNKA) UM B IOTOBOPE
MOPYYHTENBCTBA YIKE COACPIKUTCS YCIOBUE O COTIACHU MOPYIHTEIS
OTBEYATh 32 HCIIOJTHEHHUE 00513aTeIbCTBA MEPe/1 JIIOOBIM HOBBIM JIOJIK-
HUKOM B Cllydae Iepexofia Jojra mo odecreunBaeMoMy 00s3aTelb-
CTBY.

Hcxons U3 BIIEHA3BaHHBIX HOPM, ITPU OTCYTCTBUH WM HEJJOCTa-
TOYHOCTH HACJIEACTBEHHOTO MMYIIECTBA y HACICTHHKOB 3aeMIIHKa
00s3aTeIbHO  NPEKPAaIlaeTcsi  HEBO3MOXKHOCTBHIO  WCIIOJTHEHHS

87



COOTBETCTBEHHO TOJIHOCTBIO HJIM B HENOCTAIOIIEH YacTH Haclea-
CTBEHHOTO UMYIIIECTBA.

B paccmaTpuBaeMOM B TPETEHCKOM Cyje ciydae, mpaBo (TpedoBa-
HUE), TMPUHAJIeXKAIee KPEeIUTOpy, OBIJI0O YaCTUYHO IEPEelaHo UM
OpyroMy JIMIy 10 cAefke (yCcTyIka TpeOOBaHus), IpH 3TOM, IIOPyYH-
TeIh He OBLI MUCHMEHHO M3BeleH (YBEIOMIICH) O COBEPIIHBIIEMCS
(axTe, HECMOTpS Ha TO, YTO JJAHHOE YCJIOBHE OBLIO IPETyCMOTPEHO B
JIOTOBOPE 00 yCTYTIKE Mpas.

Takum 00pa3oMm, MOPY4IHUTENh OBLI JIUIIEH BO3MOXKHOCTH BBHIJIBU-
raTh MPOTUB KPEAUTOPA, CBOM BO3PAKEHHS, KOTOPBIE MOT ObI Ipe-
CTaBUTh JOJDKHHK, TaK KaK He ObLI HaJJIeXalIiM 00pa3oM yBeIOMIICH
W HE 3HaJ O COCTOSIBILEHCS YaCTHYHOH YCTYIIKE€ KPEAWTOPOM IpaB
TpeOOBaHUS IO JJOTOBOPY, IT0 KOTOPOMY OH BBICTYTIaJ] B KAYECTBE I10-
pYUHTEIS.

W3MeHeHne OCHOBHOIO 0053aTENbCTBA MO JOTOBOPY, BIEKYILETO
HEOIArONpUATHBIE TOCIEICTBUS JUIS TOPYUYUTENs, JTUIIEHHOTO BO3-
MOKHOCTH JIaTh COTJIACUE WJIM OTKAa3 Ha BO3HHUKIIECE W3MEHEHHE MO
npu4rHe He yBeromiieHus [lopydnTens o 4acTHYHOHM yCTyNKe MpaB
TpeOOBaHUS 110 JIOTOBOPY, BIEUET MpeKpalieHue 00ecedeHHOTo I10-
pyuuTenscTBOM 00s3aTenbeTBa (MyHKT 1 crathu 348 I'K Keipreizckoit
PecnyOnukm).

TpertelickoMy cyny He OBUIM NpEACTABIICHBI CBEACHUS O HACIE[-
HUKaxX MOJDKHWKA WM WHBIX JIMI, JABIIMX COTJache Ha UCTIOJTHEHHE
o0s3aTenbCcTBA 32 JIOJDKHUKA. MHQOpMaIMK O MPUHATHN HACIICTHU-
KaMHU HacJeJCTBa, 32 YbH JIEHCTBUS MOT Obl OTBEYATh IMOPYYUTEIb,
TIIPH €T0 COTJIACHH, HAa MOMEHT TPETEHCKOTO pa3dupaTenbCcTBa HE UMe-
J1ach.

OTBeuarp mepea KpeAUTOPOM 32 JIOJDKHUKA MPU OTCYTCTBHUH Ca-
MOTO JOJDKHHKA, TOPYUYHUTENb B JOTOBOPE MOPYUYUTEIHCTBA COTTIacHs
HE J1aBail.

Ha ocHoBaHWM HaHHBIX (AKTOB, TPETCHCKUH CyJ OTKa3al Kpellu-
TOPY B YAOBIIETBOPEHUH €ro TpeOOBaHHUH K MOPYYUTENIO O IMoralie-
HUU OCTaBIIETOCS JONTa.

[lopyuuTemto naneko He 6e3pa3NAIHO, KTO SABISETCS TOMKHUKOM.
[Tpu npenocraBieHNH TOPYYUTENBCTBA IIOPYYUTEh YUUTHIBACT HMY-
[IECTBEHHOE TIOJOXKEHHE TOJDKHHUKA, €r0 COCOOHOCTh (MIIH HECIIO-
COOHOCTh)  HCIIOJNIHUTH  00S3aTENLCTBO  Ieped  KPEIUTOpPOM,
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penyTanuio 1oJpKHUKA U 11p. [ToaToMy nepeBoa nonra Ha Ipyroe JIMLO
BIIEYET MpEKpalleHUe MOPYUNUTENbCTBA, ECIN TOPYUNUTENb HE COria-
CHJICS OTBEYATh 3a HOBOTO JOJKHUKA.

Pesromupys, aHanu3 NPakTHKU TPETEMCKOTO CyAa MO BOIPOCAM,
CBA3aHHBIM C IIOPYYMTEILCTBOM, €IIE€ Pa3 BBLACIIO, OCHOBHBIE Te-

3HCBI:
1.

Cpoxk neicTBHS TOTOBOpA MOPYUUTENHCTBA HE MOXKET 0003Ha-
9yaTbCsd yKa3aHUEM Ha IMOTalleHHe KPeauTa, MOCKOJIbKY OH He
cooTBeTcTBYeT crarhe 207 I'paxxpaHckoro koaekca KbIpraiz-
ckoit PecrryOmmku 00 0603HaueHNH CpOKa KaJleHAapHOW 1aTOM,
NEepUoJIOM BpPEMEHH WM yKa3zaHueM Ha coOwitue. [locien-
CTBHEM JTOTO CIYXHUT NPU3HAHUE TPETEHCKUM CYJIOM OTCYT-
CTBUS COTJIACOBAaHHOTO CTOPOHAMHU CpPOKa JIEHCTBUSI IOTOBOPA
MOPYYUTENHCTBA U IPUMEHEHHS K HEMY CPOKOB, YCTaHOBJICH-
HbIX cTatheil 348 I'paknanckoro kogekca Keipreizckoit Pec-
Ty OJTUKH.

VYcranoBienHslil B crathe 348 'paxkganckoro koaekca Koip-
TBI3CKOM PecnyOlIMKy CpoK MOpyUYUTEIbCTBA SBISETCS CPOKOM
JIEHCTBHS MMOPYYNUTEIBCTBA, 2 HE CPOKOM UCKOBOW JaBHOCTH.
ITopyunTenbcTBO 0OECTIEYMBAET MCIIONHEHHUE JIEHE)KHOTO TN
BBIPOKEHHOTO B JICHE)KHOU (hopMme oOsi3arenbcTBa. [lopyun-
TEJILCTBO MOXKET 00ecreunBarb 0053aTeNbCTBA, KOTOPHIE BO3-
HUKHYT B OyIyIIeM.

OTBETCTBEHHOCTH MOPYYHUTENSI BO3HUKAET TOJBKO B TOM CIIy-
qae, ecJIM JIOJDKHUK HE UCIOJIHHUT WIN HEHaJyIexkallee HCIoJl-
HUT O00eCTIeYeHHOE TOPYYUTENHECTBOM 00SI3aTENILCTBO, U B TOM
pasMepe (TIpenemnsl 00s3aTeTLCTBA), KOTOPHIN YCTAaHOBJICH B JI0-
roBOpEe MOPYYUTENBCTBA (OTpaHUUEHHE OOECIeYrMBaeMBbIX TO-
PYUHTEIBECTBOM TpeOOBaHUiA).

CMepTh NOIDKHHWKA HE TpeKpamaeT MOPYYHTENIhCTBO, 33 HC-
KIIIOUYEHHEM CJy4aeB, MPEKPAIeHNsT 003aTeIbCTBA CMEPTHIO
rpaXkJaHWHa YCTAHOBJIEHHBIX B cTaThe 379 I'paxkaaHcKoro Ko-
nekca Keipreizckoit PecrryOmmku.
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Hapoviues 4. A.

OIIPEJEJIEHUE INEHBI UCKA B PAKYPCE OIIJIATBI
PETUCTPAIIMOHHOI'O U APBUTPAYKHOI'O CBOPA

OmauM u3 TpedoBanmii craten 20 PermamenTa sBiseTcs TpeboBa-
HUE 00 OIpeNIeIeHnH CyMMBbI UcKa M CTIIOM, KOTOPBIH JJOJKEH B UCKO-
BOM 3asIBIIEHUM OIPEJIEIUTh CyMMY UCKOBBIX TpeOoBaHui. Takoii Ha
MEPBbINA B3I, BIIOJHE TPUBUAIBHBIN BOMPOC, UMEET LIENbIN Psij Cy-
IIECTBEHHO BAXKHBIX INPOLECCYaTbHBIX MocieAcTBUid. Ompenenenne
HcTom cyMMBbl HCKOBBIX TPeOOBaHU OKa3bIBAET BIUSHUE HE TOIBKO
Ha MaTEpUAJbHO-NPEAMETHYIO YaCTh CIOPa, HO 3TO IECUCTBHE HEIO-
CPEICTBEHHBIM 00pa3oM OTPa)KaeTcsl U Ha €ro MPOILEeCcCyaTbHON Co-
CTaBJISAIOLIEH.

CyMMa UCKa HampsIMyIO BBITEKAE€T U3 MPOCUTEIBHON YaCTH UCKO-
BOI'O 3asBJICHUS, KOTOpasi HoApa3yMeBaeT npsamMoe ykazanue Mcrtiom
Ha TO «4TO OH NMpocuT». COOTBETCTBEHHO NMPOCUTENIbHAS YacTh HaIlpsi-
MYIO0 BBITEKAET U3 MpeaMeTa cropa. B cBoro ouepens oauH npeaMer
CIIOpa MOXET NOPOKIaTh MHOKECTBO IPABOBBIX MOCIEACTBUH, a, Clle-
JOBaTENbHO, U TPEOOBaHWUU B paMKax OJHOTO crmopa y Mcrma moxer
OBITh HECKONBKO. Takum 00pa3oM, MOKHO HCKOBBIE TpeOOBaHUs
YCIJIOBHO Pa3/I€IUTh HA HECKOJIBKO KaTErOpHMA:

1. mo xoNmMYecTBYy MCKOBBIX TPEOOBAaHWH - €IWHCTBEHHBIE WIIH
MHO>KECTBEHHBIE, KOT/Ia IIPOCUTENIbHAS YacThb COJAEPKUT OJHO
TpeOoBaHHe (B3BICKAHHE CyMMBbI 33J[0JDKEHHOCTH) WM He-
CKOJIBKO (B3bICKaHHE CyMMBI 3aJ0JDKEHHOCTH, oOpalieHue
B3BICKaHUS Ha 3aJI0)KEHHOE HWMYIIECTBO, BO3MEIICHNE YOBIT-
KOB);

2. TIO KOJIMYECTBY 3aJIeHiCTBOBAHHBIX JOTOBOPOB - IPOCTHIE, KOTO-
pBIE BBITEKAIOT M3 OJHOTO JOTOBOpPA WM CIIOKHBIE, KOTOPHIE
B3aMMOYBSI3aHbI B 11€JIOM psJe J0roBOpoB. [Ipu aToM, HCKOBBIE
TpeOOBaHMs O0JIAAAIOT €IIe OJHOW YEepTO, KOTOPYIO HE BO3-
MOJKHO HE BBIJISIIUTH B OTJEIBbHYIO KaTETOPHUIO, TaK KaK Tpebo-
BaHHUE MOXKET OBITh:

3. MaTepuaNbHOTO U HE MaTePUAIILHOTO XapaKTepa;

To ecTh MOYKHO BBIPa3UTh KATETOPUHU UCKOBBIX TPEOOBAHMUIA B Clle-

IYIOITYEO TaOIUILy:
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Bu uckoBbIx Tpe- Hckorbie TpeOoOBaHuUs
OoBaHMi
a 1 2
a ITo xapakrepy IIpocteie CroxHbIe
0 [To KonMuecTBy EnuHcTBEHHBIE MHOK€eCTBEHHBIE
B ITo Tumy Martepuanbueie | He marepuanbHbie

IIpocurensHass 4acTh JIOOOTO HMCKOBOTO 3asBICHHS, TaK WIH
WHa4e, COJACPKUT BCE TPH BUIA HCKOBBIX TPeOOBaHMH, OJTHAKO CIIOXK-
HOCTB OIPEJICIICHUS IICHbI UCKOBOIO 3asBJICHHS OyJET 3aBUCETHh OT
TOT0, KaK BHJbI UCKOBBIX TpeOoBaHUI KOMOWHUpYyIoTCcsa. Hanmpumep,
KOMOWHAINA:

al+61+B1

OyZIeT BbIaBaTh TaKHe MCKOBBIE TpeOOBaHM, KOTOPBIE HE OyAyT
BBI3BIBATh CJI0KHOCTH B ONPENEICHNUN LIEHBI HCKOBOTO 3asBieHus. C
IOpyroi CTOPOHBI, KOMOMHALHS:

a2 + 62+ B2

OyIeT BBI3bIBATH ONPEACICHHBIC CIOKHOCTH ISl OIPEICIICHUS
LICHBI UCKA.
C npyroii cTOpOHBI, TAKOH HA0OP Kak:

a2+62+sl
oyzaet npocthiM. Ho Takast komMOuHaIusI, Kak

al + 61 + B2, y>ke ckopee BCero BHI30BET TPYIHOCTH.
Taxum o6pa3oM, rpady B 2 MOKHO BBIHECTH 33 CKOOKH, NIPHU JIIO-
0011 KOMOMHALN:

(xty...) + B2 = CJI0:KHBI.

To ecTb, criegyer oOpaTUTh 0cO00E BHUMAaHNE Ha CIEIIM(UKY pac-
geTa apOUTpaKHOTO cOOpa MIMEHHO TI0 CITOpaM HeMAaTepPHAIBHOTO Xa-
pakrepa.
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ApOutpakHblii cOOp 110 KCKaM MaTepPHAaJIbHOTO XapaKTepa paccuu-
THIBAETCS TI0 IIKaJie YKa3aHHOW B ctathe 3.1 [lomoxxeHust 00 apOuUT-
paXxHBIX pacxojax M cOopax. J[aHHas IKaima MUCHONB3YyeT QopMyIry
MOBBIILICHUS KOd(QPHULIHEHTa apOUTPaKHOTO cOopa, MO MPUHIHITY
MIPOTIOPIIUOHATBHOCTH YBEIHMYCHHS apOUTPaKHOTO COOpa K yBEIHYe-
HHUIO TIeHBI UcKa. PazMep apOuTpaxkHOro cOopa 1Mo mcKkaM HeMaTepH-
aIBHOTO Xapakrepa omnpexneneH B cratbe 3.2 [lomoxenus o6 apout-
PaXHBIX pacxoax u cOopax, B COOTBETCTBHH, C KOTOPOH, 10 HE JIaB-
HEro BPEMEHH, apOUTPaXKHBIH cOOp 1O NCKaM He MaTEPHAILHOTO Xa-
paxTepa, onpeaessuIcs Mo TaKoi e IIKaie, YTO U UCKU MaTephalib-
Hbie. OnHako, ¢ 2017 r. Obl1a BHeceHa momnpaska B crathio 3.2 [Toso-
JKEHHSI, B COOTBETCTBUH, C KOTOPOW, apOUTPaKkHbIi cOOp MO criopam
HEMaTepUAIILHOTO XapakTepa CTaj ONpeneNsiThCs (UKCHPOBAHHOU
CyMMO# cOopa. ApOUTpaXKHBIN COOP MO MCKOBBIM TPeOOBAaHUSM HE
MaTEpUAIBHOTO XapaKTepa, COTJIACHO HOBOW pENaKIMH CTaThbu 3.2
[TomosxeHus, BRITTSAANUT CIETYIOIIAM 00pa3oM:

Ilena ucka, US $ ApOurpaxusiii coop, US $
1o 10 000 500
or 10 001 no 50 000 1 000
ot 50 001 mo 100 000 1500
ceeire 100 001 2 000

CJ105)KHOCTB 3aKJIFOYAETCS B TOM, YTO B COOTBETCTBHH CO CTAaTheH
21.3 PernamenTa, B MCKaX, COCTOSIIMX M3 HECKOJILKUX TPEOOBaHUIA,
CyMMa Ka)kJIOTO TpeOOBaHUS JIOJDKHA OBITh OIPEJICIICHA OTICIBHO, B
ATOM cITydae IieHa FCKa ONpeesseTcs 00mmeil CcyMMol Bcex TpeboBa-
uuii. Eciiu uckoBoe 3asBieHue coctouT u3 3 (a, 6, B) Tpex TpeboBa-
HUHN MaTepHabHOTO XapaKTepa:

npumep-1:

a=20000$.
06=15000$.
B =10000 $
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TO II€HA MCKa OyNIET OMPEeNIAThCSA 0 CIeayoIel GpopMye:
> =20 000 + 15 000 + 10 000 = 45 000$-1eHa ucka.

B stoMm ciyuae, apOuTpaxHbiii cOOp OyIeT pacCUHTHIBATHCS IO
mikaie B cTarbe 3.1 TTonoxenus u3 cyMmmsl ucka pasuoit 45 000 $:

45000 — 10000 *2% + 500 = 1 200%$ - apGurpaxkHbIii cOOp K
oruiare.

OpHako, pacCMOTPUM ClIy4ai, Korjna TpeOoBaHus a U § Marepu-
ANBHOTO XapakTepa, a TpeOOBaHue B HE MAaTepUAIBHOTO. B TakoMm ciry-
Yae, BBIINICTIPUBEICHHAS (opMyIia OyleT SABIATHCS HE MPUMEHUMOM,
TaK Kak CyMMHPOBaHHUE BCEX CYMM B OJIHY OOIIyt0 OyIET HE BEPHBIM.
[ToTroMy 4TO K pa3HBIM CyMMaM MPUMEHSFOTCS pa3HbIe MPUHITUIIBI
pacdeTa: 1Mo MaTepHaIbHBIM TpeOoBaHMUIM 110 opMmyte cT. 3.1 [Tomo-
JKEHUS, a TT0 He MaTEPHAIBHBIM ¢ yIeTOM (PMKCHPOBAHHOCTH pa3Mepa
cbopa B cooTBeTcTBUU cO cT. 3.2 [lososkeHust B HOBOM penakuuu. To-
r71a, Mojiy4aeM Cleayromyto GopMymy:

npumep-2:
a (matep.) = 20 000$ .
6 (marep.) = 15000 $.

Ymat. = 20 000 + 15 00 = 35 000 $. => apOurpaxkuslii cOop 10
TpeboBaHKsIM MaTepranbHOro xapakrepa — 1000 $.

B (1e matep.) = 10 000 $.

>uemat. = 10 000 $. => apOutpakubiii cOop 1Mo TpeOOBaHUIM HE
MarepuanbHoro xapakrepa — 500 $.

Tornma, morydaem hopmMyiry pacdera o01Iero apouTpaxHoro coopa
¢ 2-X TpeOoBaHU MaTepruaIbHOTO U 1-TO HE MAaTepHATBHOTO XapaK-
Tepa:

Yap6.c6. =700 + 600 = 1 300$ - apOuTpaxHbIii cOOp K OruIare.
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To ecTb, cieayeT TOBOPUTH O MPUHIHIE «TU(EPEHITNUPOBAHHO-
CTH» MEXaHH3Ma OIPeJIeNICHHs IIeHBI ICKa ¥ apOUTPasKHOTO cOopa 1o
HCKaM HeMaTepHaJbHOTO Xapakrepa. JlanHas nuddepeHunanus 3a-
KIIFOYAeTCs B TOM, UTO IPU HAJTMYNHU B UCKE HECKOIBKUX TPEOOBaHUN
MaTepUaTbHOTO XapakTepa W HEe MaTepHallbHOTO TpeOOBaHUS, TO
TIPUHITUIIBI, YCTaHOBIIEHHBIE B cT. 21.3 Permamenrta OymyT paborath
HE B MOJHOH Mepe. Tak, MIPUHIHIT ONpeIeIeHHsI CyMMBI Ka)XIOTO UC-
KOBOT'O TpeOOBaHHUS 10 OTASIHHOCTH OYIET PaBHBIM TS TPEOOBAHMIA
W MaTepUaIbHOTO ¥ HE MaTepHallbHOTO xapakTepa. OIHAKO MPHHITHIT
CYMMHPOBaHHUSI BCEX CYMM TpeOOBaHMU IS ONpeAeieHus: oOuien
LIEHBI UCKa OyJIeT MPUMEHSTHCS JIUIIb Ui TPeOOBaHM MaTepHab-
HOTO XapakTepa (mpumep-2), B CBSI3H C TeM, 9To ctathu 3.1 u 3.2 ycra-
HaBJIMBAIOT a0COJIIOTHO pa3Hble MEXaHU3MBI pacdeTa apOuTPaKHOTO
cOopa 71 UCKOBBIX TPeOOBAHUN MaTEepHUAIbHOTO XapaKTepa M UCKO-
BBIX TpeOOBaHWH HE MaTEPHUAIHHOTO XapaKTepa.

IIpu 3TOM BO3HUKAET BOIPOC, SABISAETCS Jin AU dHepeHITUPOBaH-
HOCTB ONpeIeNIeHUsI ICHBI HCKa U apOUTPaXKHOTo cOopa 1Mo UCKaM He-
MaTepUaIBHOTO XapaKTepa YHUBEPCAILHON YepTOil JaHHOTO BH/IA ap-
outpaxknoro cobopa, win nuhdepeHInPOBAHHBIA MOAX0] TPOSBIIA-
€TCsI JINIIb B MICKOBBIX 3asBJICHUSX COUYETAIOMINX TPEOOBAHHS KaK Ma-
TEpUaJIbHOTO, TAK M HE MaTepuaibHOro xapakrepa? Kak Oynmer npu
9TOM, ONpefielieH pa3Mep apOUTpakHOro cOOpa B MCKOBOM 3asiBiie-
HUM, COCTOSIIIIEM M3 HECKOJIIBKHX TPEOOBaHUH, BCE 3 KOTOPHIX HMEIOT
HeMaTepUaANIbHBI XapakTep? B Takom ciydae, kak ObLIO CKa3aHO
BBIIIIE, CyMMa Ka)K10T0 TpeboBaHusI OyeT onpeaeneHa otaensHo. Ho
OyzleT i Mpu 3TOM OOIIas IeHa MCKa IS pacdera apOUTpakHOTO
cOOpa orpeesIThCs yTEM CIIOKEHHS CyMM BeeX TpeOboBanuii? Ecnu
BBIILIE YCTaHOBJICHHBIH NPUHINT TU(PPEpEeHINPOBAHHOCTH HE TI03BO-
JISIeT CYMMHpPOBaTh TPEOOBAHUSI MaTepUALHOTO XapakTepa ¢ Tpebo-
BaHUSAMHU HE MaTEPHAJILHOTO XapaKTepa, TO MO3BOJISIET JIK OH CyMMHU-
pOBaTh WHIUBUAYAIbHEIC TPEOOBAaHUS HE MaTEPHUAIbHOTO XapaKTepa
Mexny coboii? [Ipu yTBepAUTEIPHOM OTBETE HA NaHHBIA BOIIPOC, TO
pacdet apOuTpaxHOTO cOOpa MPH HCKOBOM 3asIBJICHUH, COCTOSIIIEM U3
TpeX TpeOOBaHHUH HEe MaTEPUAIILHOTO XapakTepa, OyAeT MPOUCXOJUTh
CJIEYFOIIUM 00pa3oMm:
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IIpumep 3:

a=200008$.
6=90008.
B=550008%.,

Y.ap6.= 20 000 + 9 000 + 55 000 = 84 000 = 1 500$ - apbuTpax-
HBIH cOop K orutate (pukcupoBanHas cymma 1o cT. 3.2 Ilonoxenus B
HOBOM peJIaKIIvH).

Ecnu sxe roBoputh 00 YHUBEpCATHLHOCTH NMpUHIHKIA T depeHnn-
POBaHHOCTH apOMTPaXKHOTO cOOpa Mo TPeOOBAHUSM HE MaTepHaslb-
HOTO XapakTepa, TO B TAKOM ClIydae CyMMa (PUKCHPOBAaHHOTO apOUT-
paxkHoro cbopa OyAeT yCTaHaBIMBATHCS TS KAKIOTO TPEOOBAHMSI TTO
OTJICJIBHOCTH, a 00I11asi CyMMa apOUTPakHOTO cOOpa Mo UCKOBOMY 3a-
SIBIICHUIO B IIEJIOM, Oy/eT ONpeesaThCs MyTeM CIOXKEHHs BceX cOo-
POB TI0 KaXXKIOMY TPEOOBaHUIO IO OTJEIBHOCTH:

ITpumep 4:

a=20000$.

Ya = 1000% - apOurpaxkuslii cOOp 110 UCKOBOMY TpeOOBaHMs a
(ukcuporanHas cymma 1o crt. 3.2)

0 =9 000$.

Y6 = 5008 - apOuTpakHBIil cOOp MO MCKOBOMY TpeOOBaHUIO O
(pukcupoBanHas cymma 1o cT. 3.2)

B = 55 000%

YB=1500$ - apOutpakubiii cO60p MO UCKOBOMY TpeOOBaHUIO B
(pukcupoBaHHas cymma 1o CT. 3.2)

B TaKOM Ciiy4ae o0mas cymMma apOuTpaxHoro cobopa Oyzaer omnpe-
JiesieHa mo dhopmyiie:

>ap6.c6. =Ya+>6+ >s=1000 + 500 + 1500 =3 000%$ - ap-
OUTpaXKHBIH COOp K OruIaTe.

[Mo3umust yHUBEpCAILHOCTH TpUHIMNA JUDEepeHIIMPOBAHHOCTH
apbutpakxaHoro coopa 1mo TpeOoBaHUSIM HE MAaTEPUATHHOTO XapaKTepa
U MPUMEHEHHUS pacyueTa apOUTPaKHOTO cOOpa YKa3aHHOTO B MPUMEPE
4, sBJsIeTCsl TIPEANOYTHTENLHBIM 1 Hauboliee BepHbIM. J[ero B ToMm,
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YTO KJIIOYEBBIMH MPUHIMIIAMH TPETEHCKOTO pa3doupaTeNbeTBa SBIIS-
IOTCSI paBHOIIPABUE M COCTA3aTENBHOCTh CTOPOH. PaBHOMpaBue cro-
pOH BKJIIOYAET ¢ ceds 1o, uTo paspemienne cropa 8 MTC TIIIT ocy-
LIECTBIIAETCS] HA OCHOBE paBHOIIPaBHsI CTOPOH Inepen 3akoHoM 1 MTC
TIIII, npu 3TOM, KaKI0W CTOPOHE MPENOCTABIEHBI paBHbIE BO3ZMOXK-
HOCTH /TS 3aIIUTHI cBomX TpaB®’. CocTA3aTeNbHOCTD MpeToIaraeT
JTIOKa3bIBAHNE KAXKIOM CTOPOHOMN TE€X 0OCTOSTENHLCTB Ha KOTOPHIE OHA
cchlTaeTcs Kak Ha 000CHOBAHHE CBOMX TPEOOBAHUI M BO3PAKEHHIT .
Ha cnenyromem npumepe paccMOTPUM 10Ka3aTelIbCTBO TOTO, YTO OT-
CyTCTBHE MpHUHIHIA AU PepeHIMPOBAHHOCTH apOUTPAKHOTO cOopa
o TpeOOBaHUAM HE MaTEPHAJIBHOTO XapaKTepa BeAET K HapyIICHHIO
MPUHIMIIA PAaBHONIPABUS H COCTA3aTEIbHOCTU CTOPOH:

Croponsl OcOO «Anbsda» 1 OAO «OMeray 3aKITIOYHIH JOTOBOP
noapsiaa Ha CTPOUTENBCTBO 10 00BEKTOB MPOMBIIUIEHHOTO Ha3Haue-
Hus. Takum oOpa3om, umeercsi paMmo4Hoe cornamesue u 10 mpous-
BOJIHBIX J0roBOpoB. OAQO «OMera» HapyIlIaeT yCJIOBUS PaMOYHOTO
cornamrenus, B cBsizu ¢ 4eM, OcOO «Aunbda» momaeT HCKOBOE 3asB-
neane B MTC TIIIT (umeercst apOuTpa)kHasi OrOBOpKa) O B3BICKAHHN
cymMbl ymiepba mo morosopy 1,2,3,4,5. lleHa kaxkaoro aoroBopa
onpenenena B pazmepe 200 000 mommapos CIIA, COOTBETCTBEHHO,
LeHa MCKoBOro 3asBicHus Oyaet pasHa 1 000 000 mosutapos CIIIA.
Tak xak TpeOoBaHMS MaTEpPHAJIBHOTO XapakTepa, TO pa3Mep apOuT-
paxkHoro cbopa B COOTBETCTBUU C myHKTOM 3.1, Oynmer pasen 9 750
nomutapam CIIA. IIpu 3TOM, OTBETYHK [TOIa€T BCTPEUHBIN FICK O ITPH-
3HaHUM J0roBopoB 1,2,3,4,5 He nelictButensHBIMU. PacTopxenue no-
TOBOPOB SIBJISIETCS TPEOOBAaHMEM HEMATEPHUAIBHOTO XapaKTepa, a LieHa
ucka 1 000 000 momapor CILA, TO B COOTBETCTBUH C TIYHKTOM 3.2,
Tak Kak 1eHa ucka ceoime 100 001 gonnapos CLIA, To apouTtpakHbIi
coop s orBerunka 2 000 nonmapos CLIA. B xozxe Tpereiickoro pas-
OmpaTenbCTBa HCTEI] YBEIMYHNBAET MCKOBBIE TPEOOBAaHUS M TPOCHUT
BO3MECTHTS yIiepO u 1o 1orosopy 6. st Toro, 4To0BI HCKOBOE 3asIB-
JeHue ObUIO PacCMOTPEHO C YUYEeTOM IOMOJHHUTENIBHOTO TPeOOBaHUS,
ucrer] gomkeH pomnatuth 3 050 mommapos CIIIA apOutpaxkHOTO
coopa. OTBETUHK, ITPH ITOM TaK KE YBEININBACT KOJHIECTBO TpeOO-
BaHUIl ¥ IPOCUT MPU3HATH JOTOBOP 6 HE neiicTBUTENbHBIM. [Ipu aTOM,

% MMynxr 4.2 cr.4 Pernamenta MTC TIIIL
32 [Tynxr 4.3 ct. 4 Pernamenta MTC TIIII.
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o01mas [eHa UCKa OTBETYMKA YBEIMUNBACTCS, HO TaK Kak Bce TpeDo-
BaHUS HEMATEePHAILHOTO XapaKTepa, TO HOBOe TpeOOBaHME MOKPHIBa-
eTCsl YK€ OIUTadYeHHBIM apOUTpaXHBIM cbopom B pasmepe 2 000 mo:-
napo CIIA, tak kak oOmas 1ena ucka Beime 100 001 mommapos
CILIA. Tanee ucrel CHOBa yBEIMYUBAET HCKOBBIE TPEOOBAHUS U IIPO-
CHUT BO3MECTHTH yIIepO B TOM YHUCIIE TI0 IOTOBOPY 7, HO BBHIY OTCYT-
CTBHSI BO3MOXKHOCTH JOTUIATHI apOUTPaKHOTO cOOpa, HCTEIl OTKA3bI-
BaeTcs OT JOIMOJIHHUTENHLHOTO TpeboBaHus. OTBETUHK K€ MPOCHUT JI0-
roBop 7 mpu3HATh HeJEHCTBUTEIHHBIM, TaK KaK apOUTpakHBIH cOOp B
pasmepe 2 000 gomrapo CIIA mokpeiBaeT mpu3HaHHE AOTOBOpa 7
HEJIEHCTBUTEIBHBIM, paBHO Kak u gorosopa 8,9,10. IIpu takom pac-
yeTe apOUTPaKHOTO cOOpa 10 UCKOBBIM TPEOOBAHUSM HE MaTEpUAITh-
HOTO XapakTepa, HapymaeTcs sSBHBIM 00pa3oM MPHUHIIMIT PaBHOIpa-
BUS1, KOTOPBIA YCTaHABIMBAET MPEAOCTABIICHNUE KaXKI0H CTOPOHE paB-
HBIX BO3MOYKHOCTEH ISl 3aIIUTHI CBOMX TIPaB.

Taxum 00pazoM, clleyeT TOBOPHUTH, YTO MPHHIMI TUddepeHITH-
pPOBaHHOTO pacyeTa apOUTPaKHOTO cOopa 1Mo TpeOoBaHUSM HEMaTe-
PHaIbHOTO XapaKTepa co3AaeT aBTOHOMHOCTH OIJIaThl K&KIOTO Tpe-
0OBaHUS HE MaTepUAIbHOTO XapakTepa. To eCTh MOJUIeKHUT OIlIaTe
apOuTpakHoro cOopa B COOTBETCTBUU C IMYHKTOM 3.2 HE CyMMa BCEX
OTAETHHO B3STHIX TPeOOBaHMM, a KaKJ0€ TpeOOBaHUE IO OTAEIBHO-
CTH, UMEHHO B BHIYy (GHUKCHPOBAHHOCTH pazMepa apOUTPaskHOTO
cbopa.

Bonee Toro, Takas aBTOHOMHOCTb JIOJDKHA PACTIPOCTPAHITHCS M Ha
nyHKT 4.1 cratbu 4 [lonoxeHus, KOTOpasi yCTaHABIUBACT yMCHBIIIC-
HUe apouTpakHoro cobopa Ha 30% B cilydae paccMOTpeHHs cIriopa
eMHOJINYHBIM apOWTPOM MO TpaBuiIaM YcKopeHHoro Permamenra.
[Tynkr 4.1 yka3piBaeT Ha yMEHBIIEHHE apOUTPAXKHOTO cOOpa UMEHHO
B IpOIeHTHOM 3kBUBasIeHTE (30%), a HE KOHKPETHO (PUKCUPOBAHHOU
CYMMOH, BBHJIy TOTO, YTO IIKaJia pacyeTa B MyHKTe 3.1 Tak ke uc-
MOJIB3YET METO/I MPOLEHTHOT0 KO3 duiinenTta. B To Bpems Kak myHKT
3.2 CONEPKUT CTPOTYIO (PMKCUPOBAHHOCTH BHE 3aBUCUMOCTH OT pa3-
Mepa [EeHBI UCKa.

Ecinu sxe roBOpHUTH PO KOHKPETHBIE IPUMEPHI OTIPEACTICHIS IIEHBI
HCKOBOTO 3asIBJICHUS, TO HEJIB3s He 00paTUTh BHUMaHKE 1 Ha TIPOLIec-
CYaJIbHYIO0 COCTABIISIONIYIO HE TOJBKO OILIATHl apOUTPAKHOTO cOOpa,
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HO U OIIpeieNIeHIe CyMMBI HCKOBBIX TPEOOBaHHi, KOTOpBIE OYAyT pac-
CMOTPEHBI HUXKE.

Oco0yro CIOKHOCTH BBI3BIBAET OIpEJeNIeHHe HCKa 1Mo TpeboBa-
HUSIM, BBITEKAIOIINM U3 TaKHX JOTOBOPHBIX 00s53aTEIbCTB, KaK AOTO-
Bop apenabl. Tak, B MTC TIIII noctynumno uckosoe 3assiaenre OcOO
«E» kK OcOO «T» 0 pacTOp>KeHUH JIOrOBOpa apeH bl 3aKIIFOUEHHOTO
MEXJYy CTOPOHAMH, PACTOPIKEHHH JOMOTHUTEILHOTO COTJIAIICHUS K
JIOTOBOPY apeH/Ibl, M B3bICKAHUHU CyMMBI B pa3mepe 729 558 com. [pu
aToM, 354 394 coM cocTaBiIseT CyMMY TapaHTHIHOTO B3HOCA, 375 558
COM COCTaBJISIET CyMMY HeycToilku. IIpu omnpejeneHun 1LeHbl HUcKa,
BO3HHKAET J[Ba BOMPOCA: KAKOE KOJIMUYECTBO UCKOBBIX TPeOOBaHMH CO-
JEep KUTCSI B ICKOBOM 3asIBJICHUH M KakoBa oOIas 1ieHa ucka. B nan-
HOM Clly4ae, peub UAeT O TPeOOBaHHUIX CMEKHOI0 XapaKTepa, TaK Kak
B ICKOBOM 3asIBIICHHH UMEIOTCSI TpEOOBaHMUS KaK MaTepPHaIbHOTO, TaK
U HeMaTepualbHOro xapakrepa. OnpeneneHue HeHbl MaTepUaIbHOTO
TpeOOBaHMS HE COCTABIIAET TPYAA, TAK KaK OHa BBIPAXKEHA CAMHUM HCT-
oM — 729 558. C npyroii CTOPOHBI, IMEIOTCSI JIBa TPEOOBAHHS 10 pac-
TOPIKEHHUIO JOTOBOpa apeHIbl M JOTIOJHUTEIBHOTO COTJIAIICHHS K
Hemy. B cootBercTBUM ¢ myHKTOM 3.2 [TomoskeHus 00 apOUTpakHBIX
pacxoaax u coopax MTC TIIII, mo cmopam HEMaTepHaIbLHOTO XapaK-
Tepa, IIeHa JI0TOBOpa OMPEIENsAeTCs] UCXOS U3 CYMMBI OCIapHBae-
MOT0 0TOBOpA. McXoas 13 3TOr0, B JAHHOM cilydae, ieHa pacTopKe-
HUSl JOTOBOpa apeHasl OyJeT paBHa LieHe JoroBopa. OmHako 3aya-
CTYIO JIOTOBOP apeHJ(bl KOHKPETHOTO IICHOBOTO COJICPIKaHHs He
HUMEET, TaK KaK B OOJIBIIMHCTBE CBOEM OHU MMEIOT HEOIPEAeICHHBIN
CpOK AeicTBUs. B naHHOM citydae, B 4acTH pa3Mepa apeHAHON MJIaThl,
JIOTOBOP COAEPIKUT YCIOBUE €XKEMECIIHOHN OTIaThl B pazmepe 50 noi-
napoB CIIIA B mecs 3a 1 kB.M. OHako, 001as 1Iomias apeHIye-
MOTO MOMEIICHHs HE YKa3aHa, TaK OHA JOJDKHA OBITH MO YCIOBHAM
JIOTOBOpa OTIpeJiesieHa MPH MOANMCAHUN CTOPOHAMH aKTa MpreMa re-
penavy IoMeneHus, HO UICKOBOE 3asiBJICHUE MOJJAHO JI0 €ro MOJIHca-
Husl. [lpu 5TOM OTOBOp apeHIbl CONEPKHUT YCIOBHE OILIATHI rapaH-
TUHHOTO B3HOCA, KOTOPBIN IO YCJIOBHSM AOTOBOpPA, HE SIBJSIETCS HU
aBaHCOM WJIM MPENONJIaToOM, HU 3aliMOM, HU 3aJI0IOM, a BBICTYIIAaeT B
BUJIC TIPETYCMOTPEHHOTO JIOTOBOPOM HHOTO crocoba obOecrieueHus
Ha/JIeKaIEeTo UCTIONHEHHS apeHIaTOPOM CBOHUX 0053aTENIBLCTB, KOTO-
pBIii OyzeT BO3BpAILEH apeHaTopy IMOcie MPEeKpaIleHus 10roBopa.

98



Pa3mep rapaHTHpOBaHHOTO B3HOCA YCTaHABIMBACTCS apeHAOATeIICM,
HCXOs U3 O0IIeH TUTOIIa i TIOMEIIEHUS U €T0 MECTOPACTIONOKEHHSL.
B Teuenue Tpex qHEW ¢ MOMEHTA MOJIKMCAHUS JIOrOBOPA, apeHIaTOp
BHEC apeH/J0AaTeNI0 rapaHTHHHBIN B3HOC B pa3zmepe 354 394 coma
(saByIsIeTCA YaCTPIO CYMMBI TPeOOBaHUS MaTEpHUAIbHOTO XapaKTepa).
MoskeT T TapaHTUHHBIN B3HOC OpaThcs B KAYECTBE PacUeTHOM 0a3bl
TUTSI OTIPEICIICHHS IIEHBI HICKOBOTO TpeOoBaHus? He TOBEKO MOXKET, HO
nosoked. [To cyTu, Hcxos M3 KOHKPETHOTO IPUMEPa, €CIIU OBl TaKe U
rMenach WH(OpMaIus OTHOCHTEIHHO pa3Mepa IUIOmaArd apeH[Iye-
MOTO TIOMEMICHHS, TO OMPEAENIUTh [[eHy JOroBopa ObLIO ObI HEBO3-
MO>KHO, TaK Kak JJOrOBOp OecCpOUHbIii, a mepro GakTHIECKOTo MOJb-
30BaHUs TOMEIICHUEM PaBeH HYJII0, TAK KaK HCKOBOE 3asBJICHHE OBLIIO
WHUIIMHPOBAHO JI0 MTOANMCAHM aKTa IprueMa Iepeadn MOMEIIeHHS.
OILHaKO CTOPOHBI YCTAaHOBWJIM YCJIIOBUEC BHECCHHUA FapaHTHﬁHOFO
B3HOCA, KOTOPBI XOTh M HE SBIISETCS 3aJ0rOM, HO 00eCIieYnBaeT ra-
PAHTHIO OTUIATHI apeHAbl. Ecim OB CTOPOHBI BCE TaKH MOIITUCAIN aKT
IpreMa nepefadn IOMEIIeHUsI, apeHIaTop BCTYIIMII B TIPAaBO BIiaje-
HUS TIOMEIIEHUEM, HO Hapy Wi ObI 00513aTeNTLCTBO M0 OIJIaTe, TO Te-
puog, Koraa olrasi cyMMa 00s3aTeIbCTB 10 OTUIATe apeH bl TPEBhI-
cuia OBl pa3Mep TapaHTHITHOTO B3HOCA, CTAJI OBl TEM MEPHIIOM IS
pacuceTa Havdajla BOSBHMKHOBCHUA ITIpaBa TpC6OBaHI/I51 JUIA 11oaadu uc-
KOBOTO 3asiBJIeHH B cy 1. Onpeaesenue HeHbl TpeOOBaHHs HeMaTepH-
ANBHOTO XapakTepa SIBIIIETCS HE JOCTATOYHBIM ISl OMpPEeIIeHUs
[IEHBI MCKA B IIE€JIOM, TaK KaK €IIe CIeAyeT ONPEACTUTh KOIMIECTBO
HCKOBBIX TPEOOBAHUI, 2 MMEHHO SIBIISTFOTCS JIU TPEOOBAHUS O pacTop-
JKEHHH JIOTOBOpPa apeH/bl U JOTOJIHHUTEIBHOTO COTJAIIEHUS OJHUM
TpeOOBaHWEM WJIM JABYMS CaMOCTOATENbHBIMH TpeOoBaHmsMH. Pac-
CMOTpPHM 3TOT BOTIPOC HIKE.

Kakoii kpuTepuil IPUMEHUM [T ONIPE/ICIICHUs [IEHBI HCKa, KOT/Ia
PE€Yb NACT O TAKUX Tpe6OBaHI/I$IX, KOTOPBIC SABJIAKOTCA B3aUMOHCKITIO-
YaloMKUMHU WM, HallpUMep, MPOTHBOPEYAIMMH 3aKOHOIATeNbCTBY?
HekoTopble apOUTpHI yCTaHOBIIIU MIPAKTHKY, ITPY OMPEIEIICHUH [IEHBI
WCKa, He OpaTh B pacdeT TpeOOBaHHMS, €CIIH yIOBICTBOPEHUE OJTHOTO
TpeOOBaHHUS BEIET K aBTOMAaTHYECKOMY YAOBJIETBOPEHHUIO APYTOTO.
Hampumep, B BBIIIENPUBEICHHOM NPUMEPE, PACTOPKEHHE JOr0BOpa
apeH/bl BEJeT K MPEKPaIeHHI0 JIeHCTBUS JONOJHUTEIHHOTO COTJIa-
mennd. Jloruka apbuTpa B JaHHOM CITydae OCHOBBIBAETCS HA TOM UTO,
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YTO IIeHa MCKa TaKOBa, Kak eciH Obl pacToprajicst oauH norosop. Ha
TIePBBIN B3I, Takas JIOTUKA MPOCTa, MOHATHA M TpaBmibHa. Ho,
€CJIM TTIOCMOTPETh Ha CUTYAaIIMIO MO/ APYTUM PaKypCOM, TO CUTYyalus
OKa3bIBAa€TCS HE CTOJIb OYEBUIHOM.

Tax, B MTC TIIII obparuics rpaxkaanut K.3. ¢ HCKOBBIM 3asBe-
HUEeM K 0aHky T. o mpu3HAHWM HEJAEHCTBUTENHFHBIM TOPTOB Ha 3aJI0-
YKEHHOE MMYIIECTBO BO BHECYJAEOHOM MOpSAKE, MPU3HAHUN HEICH-
cTBUTENbHBIM [IpoTokosia Nol 0 HECOCTOSIBIINXCS BHECY/ICOHBIX MTy0-
JMYHBIX TOprax, MPUBEJICHNN CTOPOH B TIEPBOHAYAIBHOE TTOJIOKEHHE.
ITo cyTn, Takoe NCKOBOE 3asIBJICHHUE COAEPKUT 3 OTAENbHBIX TpeOoBa-
HUS1, KOTOPBIC BBIJCIICHBI TPEMS OTICIBHBIMU TyHKTaMU TPEOOBAHUIA.
C npyroii CTOPOHBI, KPUTHUKA TAKOTO MOJX0Ja OCHOBBIBAETCS HA TOM
(bakre, 9TO Takue TpeOOBaHMS HOCAT B3aWMMOWCKIIIOUAIOMINNA Xapak-
tep. Tak, B cinyyae, MpU3HaAHUA HEACHCTBUTEIbHBIMU TOPTOB, TaKOE
MIpU3HAHKWE BEJET U K MPU3HAHHUIO HEJeHCTBHTENBHBIM [IpoTOKona
BHECYIEOHBIX TOPTOB, YTO B CBOIO OUYEPEh MOAPA3yMEBAET U IIPHBE-
JIEHHE CTOPOH B TepBOHadYaNbHOE TMookeHne. CTOPOHHUKN TaKou
JIOTUKH CYUTAIOT, YTO B TAKOM CIydae, apOUTPaXHBIH cOOp JAOIKEH
YIUIAYMBATHCS U3 IIeHBI | NCKOBOTO TpeOOBaHMS — MPU3HAHUE HEJEH-
CTBUTEIFHBIM TOPTroB. B ToXe BpeMs, TaKo¥ MOAXO0]l HE TOYEH, IO-
TOMY YTO BHE 3aBHCHUMOCTH OT TOTO, YTO YJIOBJIETBOPEHHE OJHOTO
TpeOOBaHMS BeAET K OSCCMBICIEHHOCTH MOCIEAYIOMIMX, [IeHa HCKa
JIOJDKHA PACCUUTHIBATHCS CYMMHPOBAHHEM KaXKJIOTO TPeOOBaHUS OT-
JENTBHO, AaXKe €CIIH TPEOOBaHUA PA3NTUIAIOTCA IO (hOpMeE BBIPAKEHHUS,
HO IyONupyroT Ipyr apyra no cytu. MHave, MOXKHO OyAeT TOBOPHUTH
0 TOM, YTO TPOU3BOJUTCS MPOIIECC OIIEHKH UCKOBOTO 3asiBIICHUS] BHE
TPETEHCKOTo pa30MpaTelbcTBa HA OCHOBAHUHM pPa3TPaHUYCHUS MCKO-
BBIX TpeOOBAaHUH 0 KATETOPUSIM MX HCIIOTHUMOCTH. McrmomHuMOCTh
OTAEITIHLHO B3SITOTO0 MICKOBOTO TPeOOBAHUS MIIM HCKOBBIX TpeOOBaHMIi B
LIEJIOM, HE MOKET OKa3hIBaTh BIHMSHUE HE OINpeNIeIeHNe IIeHBl NCKa U
oIu1aTy apOUTpaXKHOTO cOopa.

Mo’kHO 3a1aTh TaKOM BOIPOC - YTO MOXKET MPOCUTH B ICKOBOM 3a-
siiieHun ucren? [1o cyTu, ucrer MOKET MPOCHTh B HICKOBOM 3asiBIIe-
HHH BCe, UTO yroaHo . Bonee Toro, pacueT apGuTpaxHoro c6opa 1oi-
KEH TPOU3BOJUTHECS TIOCPEJICTBOM BKIIOUYEHHUS B CyMMY LEHBI

% [Tpu ycnosuu co6iroieHust TpeGOBaHHit MOACYIHOCTH, YCTAHOBIEHHBIX MyHKTaMu 2.3 1 2.4
craThu 2 Pernamenra.
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HCKOBOTO 3asBJICHUS JTaK€ TaKOTro TpeOOBaHMsS, KOTOPOE SBHBIM 00-
pPa3oM TPOTHBOPEUYHUT JACHCTBYIOIIEMY 3aKOHOJATenbCTBY. lpyroe
JIeNno, 9To He Mmoboe TpeboBaHue OyAeT yIOBIETBOPEHO, B TOM YUCIIE
U Ha OCHOBaHMH HECOOTBETCTBUS 3aKOHOJATENIbCTBY. OMHAKO MpH
9TOM, (paKT HapyIICHHUS 3aKOHOIATENILCTBA YCTAHABIUBACTCS UMEHHO
pelIeHneM TPETEHCKOro Cy1a, KOTOpoe M MOApa3yMeBaeT OIUIaTy ap-
outpaxknoro cbopa. K Tomy ke, MeHsieTCs i XxapakTep U 00beM pa-
0OTBI aIMUHUCTPATUBHOTO amIapara OT TOro, 4YTo TpeOOBaHHE UCTLA
He 3akoHHBI? Het. YMenbImaercs a1 0053aHHOCTE apOUTpa o uccie-
JIOBAHHIO MPEJICTABIICHHBIX MATEPUAIIOB JIeJIa UCTIIOM, €CITH HH OJTHO
3asBJICHHOE UCKOBOE TpeOoBaHHE HE OyAeT B KOHEUHOM HTOTe YAO-
BrneTBopeHo? Toxke HeT. He cienyer nenath MPUBSI3KH MEKAY KOJH-
YECTBOM HCKOBBIX TPEOOBAaHUI M BO3MOXXHOCTHIO MX HCIIONHEHMS.
[Moromy uToO, pakTUecku, apOUTpaskHBIA cOOpP, 3TO cOOP, KOTOPHIH
MTOKPBIBAET ITOCJIEIOBATEIIHPHO HECKOIBKO CTaTeH PacXo/10B, KOTOPHIC
BO3HUKAIOT C Hadyalla PeTUCTPAI HCKOBOTO 3asBIICHISI, IO BHIHECE-
Hus pereHnd. Tak, apOuTpakHBIA cOOp, BKITIOYAET TaKHE PacXOJbl,
Kak o0IIre 3aTpaThl TPETEUCKOTO HHCTUTYTA, CBSI3aHHBIE C OpraHU3a-
Mel U IpoBeACHUs YCTHOTO CIIyIIaHWs, a TaK JKe TOHopap apouTpa.
[Ipu 3TOM, 00BEM PaOOTHI, KOTOPYIO MPOICIBIBACT M TPETEHCKHUNA CyT
U cocTaB apOUTpaka, He 3aBUCUT OT TAKUX MOMEHTOB, KaK HACKOJIbKO
BepHO VcTel BbIpa3nin UCKOBBIE TPeOOBAaHMUS, HACKOJIBKO «PEabHay
TpeboBaTeIbHas 4aCTh HCKOBOTO 3asBJICHHS, BOZMOXKHA JIH (DaKTHYe-
CKasl peajH3alisl BEIHECEHHOTO PEUICHUS, HACKOJNBKO 3asBIICHHBIC
TpeOOBaHMS COOTBETCTBYIOT 3aKOHOJATEIbCTBY.

Eciu roBOopuTh PO 1IEHYy MCKOBOTO 3asBJICHUS W OIUIaTe apOuWT-
paxxHoro cbopa, TO HEBO3MOXXHO HE 3aTPOHYTh TaKyl0 TeMy Kak
YMEHBIICHHE U YBEIIMUYECHHE HCKOBOTO 3asiBJIcHUS. [IyHKT 4.6 cTaThu
4 TlonoxxeHust 00 apOUTPaKHBIX Pacxojaax v cOOpax yCcTaHaBIMBAaET,
YTO B CJIydae YMEHbBIICHUS UCTIIOM pa3Mepa UCKOBBIX TpeOOBaHHI B
MPOIIECCE TPETEHCKOro pa30upaTesibCTBa, CyMMa apOUTPaXKHOTO
cOopa He mepecuuThIBaeTCI U HE yYMEHbIIaeTcs. To ecTh, Ha Mo0oH
CTaJlnU TPETEUCKOTO pa30MpaTebCTBA YMEHBIIICHUE [IEHBI MCKa HE
OKa3bIBaeT HUKAKOTO BIIMSHHS Ha pa3Mep apOUTpakHOTO cOopa.

Ho paccmotpum ciyuait, korga 8 MTC TIII noctynuno nckoBoe
3asiBIIeHUE (PU3UYECKOTO JIUTA K IPYTOMY (PU3UIECKOMY JIMITY O B3bIC-
KaHMM 33/I0JDKEHHOCTH TI0 JIOTOBOPY 3aiima. Mcren onpenennn meHy
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HCKa B COOTBETCTBUHU C MyHKTOM 21.1 cratbu 21 PernamenTa — uctpe-
OyeMoif cyMMOi#i 3aomkeHHOCTH. [Ipu mofade HCKOBOTO 3asBICHUS
WCTIIOM OIIJIau€H TOJIBKO PEeTHCTpanuoHHbIN cOop. Ilocne mpunaTus
HCKOBOTO 3asiBIICHHS K MPOU3BOJICTBY, HO 10 C(HOPMHPOBAHUS CO-
cTaBa apOuTpaxa, OTBETYHMK CJENaN CYHIECTBEHHOE IOTallleHUe 3a-
JOJDKEHHOCTH, B PE3YJIbTaTe Yero UCTEII ITOAall X0JaTaliCTBO 00 yTOU-
HEHUHN HUCKOBBIX TpeOOBaHWI, B KOTOPOM 3asBWJI 00 yMEHBIICHHE
LIEHBI HCKOBOT'0 3asIBIIEHUE, IIPY 3TOM, CyMMa HCKa yMEHbIIaeTcs 3Ha-
yutenbHo. CornacHo, myHKTy 27.1 crathu 27 PernamenTa, B TeueHue
Tpex AHEH ¢ JaThl chOPMUPOBAHUS COCTaBa apOUTpaxa, ucTer] 00s3aH
YIJIATUTh apOUTPaXKHBIH cOop. BoszHuKaeT Bompoc, Kakast IIeHa HCKO-
BOTO 3asBJICHUS JIOJDKHBI OpaThCs 32 OCHOBY JUIS pacyeT apOuTpaxk-
HOoro cbopa? Craths 23 PermamenTa mpemaycMmaTrpuBaeT, U4TO HCTEIl
MO>KET MpH Toj[aue NCKOBOT'O 3asBJICHHSI OIUIATUTh TOJIBKO perucTpa-
LIMOHHBIA COOp U B TEYEHWUU TPEX IHEH C HaThl CHOPMHUPOBAHHUSI CO-
cTaBa apOUTpaka, HCTel 00s13aH MPON3BECTH A0ILIATY apOUTPaKHOTO
cbopa. Pazmep peructparimoHHOr0 cO0pa BOMPOCOB HE CO3IAET, TaK
KaK pEerUCTPallMOHHBIA cOOp BHE 3aBUCHMOCTH OT YMEHBILICHHUS
CYMMBI HCKa, ABIISETCS (PUKCHPOBAHHBIM IO IIKAJIE YCTaHOBIEHHON
myHKTOM 2.1 ctatbu 2 Ilomoskenust 00 apOUTpaKHBIX pacxojiax u c0o-
pax. OgHako jgomara apOMTPaXHOTO cOOpa, a BepHee ec pa3mep,
HaIpPSMYIO 3aBUCUT OT CYMMBI BCETO apOUTPaKHOTO cOOpa, KOTOPBIN
OBLT paccYuTaH JI0 MOJA4YH MCKa 332 BHIUETOM YIUIAYeHHOTO IIPH I10-
Jlade MCKOBOTO 3asiBIICHUS] PETUCTPAMOHHOTO cOopa. Tak kak xona-
TAalCTBO 00 YTOYHEHHMHM HWCKOBOTO 3asBJICHUS MOJIAHO HCTIIOM HE
TOJILKO IO Hayajla YCTHBIX CIYIIaHWH, HO Jaxke 10 chopMupoBaHuUs
cocraBa apOUTpaka, MOKET JIM OH PAaCCUYUTHIBATH HA TO, YTO JOILIaTa
apOuTpaxHOTO cOOpa OyAeT MPOU3BOIUTHCS MCXOAS U3 pacdeTa ap-
OouTpaxxHoro cb6opa, ceTaHHOTO Ha OCHOBAaHWHM XOJaTaicTBa 00 H3-
MEHEHHH NCKOBBIX TpeOOBaHMil?

IMyukt 4.6 crathu 4 [lonoxkeHus: 00 apOUTPaXKHBIX pacxojiax U
cOOpax, yCTaHABIUBAET, YTO B CIIy4ae YMCHBIIICHHS UCTIIOM pa3Mepa
HCKOBBIX TPEOOBAHUN 6 npoyecce mpemelicko2o pazoupamenbcmea,
cyMMa apOUTpaKHOTO cOOopa HE MEPECUNTHIBACTCS M HE yMEHBIMA-
etcs. Henb3s He 0OpaTUTh BHUMAaHUS HA TO, YTO JAHHBINA MyHKT CTa-
BHT YCIIOBHE, YTO CyMMa apOUTPaKHOTO cOOpa He TepeCUUTHIBACTCS
U HE YMEHBIIAETCS €CId WCTell YMEHBIIaeT pa3Mep HCKOBBIX
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TpeOOBaHMII Ha KOHKPETHOW MpolecCyaabHOM CTaauH, a UMEHHO B
mpolecce TpeTeiickoro pasbupartenscrBa. Ha mepsblil B3rmsan, oue-
BHIHO, YTO, TaK KaK MCTEI] YMEHBIINI CyMMY HCKa 10 C(OPMHUpPOBa-
HUS COCTaBa, a COOTBETCTBEHHO M JIO Ipoliecca TPETEHCKOro pa3ou-
partenbcTBa, TO U apOUTPaXKHBIM cOOp AOMKEH OBITh MEPECUUTaH UC-
XOJIsS M3 HOBOW CYMMBI ICKOBOTO TpeboBaHMs. Hackoibpko Tako# moj-
XOJI SIBJISETCS] BEPHBIM?

KiroueBsIM MOMEHTOM B JIaHHOM IpHUMeEpe SBISETCS TO, YTO TO-
JAHHOE XOJaTalCTBO, SIBIAETCS, IO CYTH, HE TEXHUYECKOM 3JIEMEH-
TOM, a SIBJISIETCS BaYKHBIM BOIIPOCOM TIPOIIECCYaTTbHOTO XapakTepa. To
€CTh, paccMaTpUBaTh XOAATAaWCTBO aJMHHHUCTPATUBHBIM ammapar
MTC TIIII He MOXkeET, Tak Kak 3TO UCKJIIOUUTENbHAs IpeporaThusa co-
ctaBa apOutpaka. COOTBETCTBEHHO, PEIICHHE OTHOCHUTEIBHO Iepe-
pacdera apOUTpPa)XHOrO cOOpa MCXOJ1 W3 HOBOW IICHBI MCKa, BO3-
MO>KHO, TOJIBKO TIOCJIE€ TOrO, KaK JaHHOE 3asBlieHHE OyIeT paccMoT-
peHO apOUTPOM BO BpeMs TPETEHCKOTO pa30UpaTeI-CTBa H apOUTPOM
OyZeT BBIHECEH COOTBETCTBYIOIIMH IMPOIECCYATbHBI MOKYMEHT O
TIPUHATHHN WK OTKa3€ B yIOBJIETBOPEHUH JaHHOTO XojaaraiicTa. On-
HAaKoO, B 3TOM cily4ae apOuTp OyleT pyKOBOJACTBOBATHCS MMIIEPATH-
BOM yCTaHOBIIEHHBIM ITyHKTOM 4.6 cTaThu 4 ToJIOKeHHUs 00 apOuT-
paxkHbIx pacxojaax u coopax MTC TIIII, uro B ciiyyae yMEHBIICHHS
HCTIIOM pa3Mepa UCKOBBIX TPeOOBaHUI B MpoLecce TPETEHCKOro pas-
OuparenbcTBa, CyMMa apOUTPaXKHOro cOOpa HE MEPEeCUUTHIBACTCS U
HE YMEHBIIIaeTCsl.

Tak e, B paMKax paccMaTpuBaeMOl TEMbI, HEBO3MOKHO He 00pa-
TUTh BHUMaHWe Ha MyHKT 6.1 crateu 6 [lonoxenns 06 apOUTpaKHBIX
pacxomax cOopa OTHOCHTEIBHO H3JEPKEK CTOPOH. J[aHHBIA ITyHKT
yCTaHABIMBAET, YTO €CJIM CTOPOHBI HE JOTOBOPHIUCH 00 WHOM, ap-
OUTpaXXHBIH cOOpP BO3JIAaraeTcst Ha CTOPOHY, IIPOTHB KOTOPOIl COCTOSI-
JIOCH pemieHusi apoutpaxka. Ilpu 3ToM, Tak Kak 3a9acTyl0 BaJlOTOMH
ocriapuBaeMoro joroopa siBistercsa noynap CIHIA, To ucten Bipase
MIPOCHUTH apOUTPOB B3BICKATh B HAIlMOHAIBHOH BamoTe KbIpreizckoi
PecniyOnmku — comax, He TOJIBKO CyMMY OOLIel 3aJ0KEHHOCTH, HO
1 YIIA9€HHBIN PEeTUCTPAITNOHHBIN 1 apOuTpakHbiid cOopsl. [TyHkT 3.1
crateu 3 IlomoskeHusl, yCTaHABIUBAET, YTO apOUTPaKHBIH cOOp HC-
yucnsiercs B gojiapax CILIA no kypcy Haunonansnoro banka Keip-
reI3CKOM PecyOnuku Ha JaTy BHECEHUs apOuTpakHOTO cOopa. Ilpu
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9TOM, MHKT 3.6 MO3BOJISET yMjayuBaTh apOUTPaXKHBIA cOOp, Kak B
comax, Tak u B gojapax CHIA.

Tax, B MTC TIIII o6patuics rpaxaaniud J.M. ¢ HCKOBBIM 3asB-
nenueM K rpaxaanuny T.K. o B3pickanuu 3a0mkeHHocTy. Perucrpa-
LUOHHBIN cOop B pasMepe 570 momtapoB orutaueH B gosapax CIIA
04 oxTs6ps. Jomtata apOuTpakHOT0 cOopa B pasMepe 575 moiapos
npomsseneHa 07 oktsops: 500 momnmapos CIIA — B gommapax CILA,
75 nonnapoB CIIA — B comax no kypcy HEKP na nens omnatel. B
WCKOBOM 3asIBIIEHUH, MCTEIl IIPOCHT CYMMY apOHUTPa)XHOTO M PErH-
CTPAIIMOHHOTO COOPOB B3BICKATh B HAITMOHANLHOHN BairtoTe KBIpTHI3-
ckoii PecryOnuku 1o Kypcy Ha JIeHb BIHECCHUS perieHus. B ciaydae
yIOBIETBOPEHUs] UCKOBBIX TPeOOBaHMI HCTIA, KAKUM 00pa3oM ap-
OWUTp IOJKEH MPOU3BOJUTH PACYET CYMMBI B3BICKAHHA YIIAY€HHOTO
apOuTpaxHoro coopa?

Ha cerogusmHuii neHb CyiecTBYeT 3 TOUKH 3pSHHS IJIsl OTBETa Ha
maHHBIA Bompoc. CoracHO mepBOM, apOMTpakKHBIA cOOp, yIUIadeH-
ve1i B gomtapax CIIA, B3sickuBaercs mo kypcy HBKP na 04 u 07
OKTSI0ps1, a cOOp, yIUIAUeHHBIM B COMaxX ocTaeTcs 0e3 usMeHenus. Bro-
pasi Touka 3pEeHUs] OCHOBBIBAETCA HA TOM, YTO apOMTpa)kHBIH cOOp,
ormadeHHbId B noyutapax CIIIA, B3sickuBaercs mo xkypcy HBKP na
JI€Hb BBIHECEHHs PEIIeHHd, a CyMMa, OIUIaYeHHAasl B HAIIMOHAJIBHOU
Bamore Kevipreizckoit Pecybnuku He mepecuutsiBaetcsi. Hakoner,
TPETUi TOXO/ MPEAIoIaraeT B3bICKAHUE BCE CyMMBI YIIJIAaY€HHOTO
apoutpaxkroro coopa o kypcy HBKP Ha jieHb BRIHECEHHS pEIICHHS.

[ocnenuuii BapuaHT, BUANTCS HanOoJiee BEPHBIM U MPaBUIIBHBIM.
Bo nepBrIx, HEOOXOAUMO OTIPEAECTUTHCS, TIOJUICHKHT JIA YIOBIETBOPE-
HHUIO TPEOOBAHKE UCTIIA O B3BICKAHUN CyMMBI apOuTpaxHOTO cO0pa B
coMax 10 Kypcy Ha JIeHb BhIHECeHUs pemeHns. Eciu apoutp ynosie-
TBOpSIET Bce TpeOOBaHMSA HCTHA B IMOJHOM OOBEME, TO COOTBET-
CTBEHHO, U TpeOOBaHNE O B3LICKAHUU apOUTPaKHOTO cOOpa Mo Kypcy
HBKP ynosnerBopsieTcst Toxke B mojaHOM oobeme. Toraa, nepBeiii Ba-
pHAHT pacyeTra He IPECTaBIAETCS BO3SMOKHBIM K IPUMEHEHHIO allpu-
opu. Bropoii BapuaHT pacueTa SBISETCS OMIMOOYHBIM H3-3a HE CO-
BCEM BEPHOTO TOJIKOBAaHMS MPHUHIINIIA TPIMEHEHHUS Kypca BaJIIOT H3-
noxkeHHoro B ctarbe 3 [lonoxxenus. [TyHkr 3.1 ycraHaBinBaeT pacueT
apoutpaxsoro coopa B nomtapax CIIA, 94To mMo3BoNIIE€T TOBOPHUTH O
TOM, 9TO KypcOBasl pa3HHUIAa IPUMEHSIETCS TOIBKO IS OIpeeeHus
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LIEHBI MCKA, €CJIM OHA BhIpaXKeHa B coMax. To ecTh, KypcoBas pa3HHIIA
HE BIUSET Ha apOUTPaXKHBIN cOOp cam 1o cebe, KOTOPBIi PacCUUTHI-
BaeTcs TObKO B onHOM BamioTe (moswtap CIIIA) u meny ucka, eciu
oHa BeipaxkeHa B posuiapax CILIA. Takum o0pa3om, UCTEl OILIAYH-
BaeT (PUKCUPOBAHHYIO CyMMYy apOHTpakHOrO cOopa B JoJurapax
CIIA, xoTopas 10KHA OBITh BO3MEIICHA B TIOJTHOM 00beMe HMEHHO
B nosutapax CLLA, Bue 3aBucumoctH oT Kypca HBKP Ha nenp BHece-
Hus omnatel B kaccy MTC TIIII win neHb BBIHECEHUS pPELIeHMS.
WMHuage ToBOpSI, €CIM MCTEI OIUIaTHI apOUTPakKHEIN cOOp B pa3zMmepe
1 145 mommapos CILIA, To 3Ta cymMMa U TOJDKHA OBITH BO3MEIIEHA ITPH
BBIHECEHUH PELICHHs B MTOJIb3y UCTIA, HE 3aBUCHMO OT TOTO, B KaKOU
BaJIOTe ObLIA TaHHAS CyMMa BHECEHA B KacCy U 10 KaKOMY KypcCy.

Ecimm ynoBieTBopsiTe TpeOOBaHHE O B3BICKAHUH apOUTPaKHOTO
cbopa 1Mo ToMy Kypcy Mo KOTOpOMY MPOU3BOAMIACEH OIJIaTa, TO IO
CyTH TpeOOBaHWE WCTIA YJOBIETBOPSETCS HE B TOJHOM OOBEME,
B3BICKUBACTCS apOUTpaKHBIH cOop He B pasmepe 1 145 mommapos
CIIA, a nmpyras BeJWYHMHA, B 3aBUCHUMOCTH OT Pa3HHUIIBI KypCOB Ha
JICHb OIUIAThl U JIeHb BBIHECEHHMs pelieHus. Eciu sxe apOuTpakHbIN
cOOp B3BICKUBAETCS C OTBETYHKA 0 KypCy Ha JIEHb BRIHECEHUS pellie-
HUS B TOW 4acTH, KOTOpas OIUIavyeHa B JIOJIapax, a B YaCTH OIIaueH-
HOM B COMax B3bICKHBAETCS B TAKOM K€ pazMepe B COMaxX Kakoi 1 ObLI
OIlIa4YeH, TO, IO CYTH MCTEI] BO3MEIIAET pacXobl MO OIjiaTe apouT-
pakHoTO cOOpa OIIAYeHHBIE B JI0JUTApaX B MOJHOM pa3Mepe, a BOT
oriata Npou3BeJIeHHas: B COMax OYJIeT B3bICKUBATHCS HE MOJTHOM Pas3-
Mepe IpH YMEHBLICHWH Kypca AoJlapa MO OTHOLICHHIO K COMY 3a
BpEMS paCCMOTPEHUS HCKa. A B Cily4ae YBEIHUEHUs Kypca Jojuiapa K
MOMEHTY BBIHECCHHUSI PEUICHUs, TO TOTJa, MOXKHO YK€ OyJeT roBo-
PHTB O TIOJTyYeHUH PUOBLIN UCTLIOM M3 38 KypCOBOH Pa3HHUIIBI, KOTO-
pasi, Kak ¥ Jito0ast IpUObLIh MTOJICKUT O0JI0KESHHUIO HAJIOTOM Ha MPH-
OBLITE.
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Constantin Adi Gavrili

MEDIATION AND ACCESS TO JUSTICE.
THE ROMANIAN EXPERIENCE®*

“Traditional litigation is a mistake that must be corrected...

For some disputes trials will be the only means, but for many claims
trials by adversarial contest must in time go the way of the ancient
trial by battle and blood. Our system is too costly, too painful, too
destructive, too inefficient for really civilized people”

Chief Justice Warren E. Burger, (Ret.) US Supreme Court®®

The Ministry of Justice stated® in 2005 in the Recitals that accom-
panied the draft law on mediation that the diversification of social and
economic relations in the society that is increasingly more compli-
cated, the economic transformations, development of new sectors and
increase in the complexity of daily life avail more and more new types
of conflicts. Moreover, in its motivation, the Ministry of Justice added
that entrusting the conflicts to the justice bodies for resolution based
on the concept of winner and loser is the classical resolution of con-
flict, which no longer represents the most appropriate solution, able to
respond to the social and economic context. Thus, mediation was rep-
resented at that time (2005) as an appropriate response in a difficult
context, a response able to also contribute to relieving the courts of
law of many causes. The same source®” confirmed that adopting® the

3 This is a summary of the constitutional law PhD paper called “Mediation and Access to Jus-
tice”, Craiova University, Faculty of Law, developed by Constantin-Adi Gavrila under the
coordination of professor Dan-ClaudiuDanisor.

% »Pound Conference” address, St Paul, MN, SUA, April 1976

% Ministerul Justitiei, “Expunerea de motive a proiectului de lege privind medierea si organi-
zarea profesiei de mediator” (MinisterulJustitiei, 2005).

Ministry of Justice “Exposure of reasons for the draft on mediation and organisation of the
mediator profession” (Ministry of Justice, 2005)

% Ibid.

% parlamentul Romaniei, Legea nr. 192/2006 privind medierea si organizarea profesiei de me-
diator, vol. Monitorul Oficial nr.441/22.05.2006, 2006.

The Parliament of Romania, Law no. 192/2006 on the mediation and organisation of the me-
diator profession, vol. The Official Journal no. 441/22.05.2006, 2006.
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draft law 3 was an objective aimed by the Legislative Programme of
the Government of Romania between 2005 and 2008, also noted as
such in the Action plan for the implementation of the Strategy to re-
form the judicial system 2005 — 2007, following “to provide a viable
regulation of mediation, as alternative means to solve the conflicts,
classifying into the assembly of actions that would contribute to in-
creasing the quality of the justice act by unburdening the courts of
many cases”.

We understand that the objective pursued by adopting this law was
to relieve the courts of law in order to increase the quality of the
judicial process.

We consider that the moment of setting this goal was closely re-
lated to the obligations assumed by our country in the process of EU
integration. Furthermore, the Action Plan for the Implementation of
the Strategy of the Reform of the Judicial System 2005-2007 has also
been adopted as a result of the need to rally to the conditions required
by the process of EU integration of Romania. The EU integration of
Romania took place on January 1%, 2007. This date was proposed at
the summit in Thessaloniki in 2003 and confirmed in Brussels on June
18" 2004. The country report on Romania’s progress in October 2004
also affirmed the date of January 1% 2007 as a date of accession for
Romania and Bulgaria. The two countries signed the Accession Treaty
on April 25", 2005 at Neumiinster Abbey in Luxemburg®. Therefore,
the process of adopting the mediation as a way of using the methods
of alternative resolution of litigations in Romania can be viewed from
a broader perspective, starting from the actual need of improving the
quality of the judicial process and continuing with the formal structure
of the accession of our country to the European Union.

Thus, we appreciate that the interest for adopting the mediation was
a real and major one, being manifested both at the executive level of
the Government by the legislative initiative of the Ministry of Justice
and at that of the Parliament of Romania. Here, in the light of the
aforementioned, following the adoption of the draft bill, the process to

% Ministerul Justitiei, “Proiectul de Lege Privind Medierea Si Organizarea Profesiei de Media-
tor,” 2005. Ministry of Justice, “The draft on Mediation and Organisation of the Mediator
Profession”, 2005

0 “Integrarea Romanieiin Uniunea Europeand,” Wikipedia, April 29, 2014, https://ro.wikipe-
dia.org/.“Romania’s Integration in the European Union”
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regulate the mediation has known until today eleven acts for amending
1 Law no. 192/2006, express provisions* in the procedural codes and
other acts of normative feature®.

In order to practically implement the mediation activity in our
country, several legislative models have been tested by a significant
number of changes* in the mediation law. One of these changes, De-
cision no. 266/7 May 2014 of the Constitutional Court of Romania
amended the legislative model by arguments of breaching the access
to justice, based on previously referring to the mediator (Art. 2 Par.
(1) and (1"2) of Law no. 192/2006 on the mediation and organisation
of the mediator profession on the date of the Decision) in order to ob-
tain information on the benefits of using the mediation, prior to intro-
ducing the summons under the sanction applicable to the plaintiff to
reject the summons for inadmissibility.

Thus, the legislative debate on how the voluntary nature of me-
diation influences the right of access to justice, debate that has not
been settled in our country or abroad, even if many theories and opin-
ions have been formulated® by legal practitioners, researchers,

41 Law n0.370/2009, Government Ordinance no.13/2010, Legea nr.202/2010, Legea
nr.76/2012, Legea nr.115/2012, Ordonanta de urgenta a Guvernului nr. 90/2012, Ordonanta
de urgentd a Guvernului nr. 4/2013, Legea nr. 214/2013, Ordonanta de urgenta a Guvernului
nr. 80/2013, Legea nr. 255/2013, the Decision of the Constitutional Court no. 266/2014, the
Decision of the Constitutional Court no. 713/2014
Law no.370/2009, the Government Ordinance no.13/2010, Law no.202/2010, Law
no.76/2012, Law no.115/2012, Government Emergency Ordinance no.90/2012, Government
Emergency Ordinance no.4/2013, Law no.214/2013, Government Emergency Ordinance
n0.80/2013, Law no.255/2013, the Decision of the Constitutional Court n0.266/2014, the De-
cision of the Constitutional Court no. 713/2014

“2E.g. Art. 21 alin.(1), Art.227 alin.(2)-(4), Art.441, Art.916 din Parlamentul Romaniei, Legea
287/2009 Privind Codul Civil. Text InVigoare incepand Cu Data de 19 Octombrie 2014,
2009.

E.g. Art. 21 Par. (2), Art. 227 par. (2)-(4), Art. 441, Art. 916 of the Parliament of Romania,
Law 287/2009 on the Civil Code.Text applicable as of October 19", 2014, 2009.

“ E.g. Art.11 alin.(1) din Guvernul Romaniei, Ordonanta de Urgenti Nr. 80/26 Tunie 2013
Privind Taxele Judiciare de Timbru, vol. Monitorul Oficial nr. 392/29.06.2013, 2013.

E.g. Art.11 Par.(1) of the Government of Romania, Emergency Ordinance no.80/26 June
2013 on Judiciary Stamp Taxes, vol.The Official Journal no. 392/29.06.2013, 2013.

“ 1dem 5.

“ Prof Giuseppe De Palo, Leonardo D’Urso, Prof Mary Trevor, Bryan Branon, Romina
Canessa, Beverly Cawyer, Reagan Florence, ““REBOOTING’ THE MEDIATION DI-
RECTIVE: ASSESSING THE LIMITED IMPACT OF ITS IMPLEMENTATION AND
PROPOSING MEASURES TO INCREASE THE NUMBER OF MEDIATIIONS IN THE
EU,” Study (Bruxelles: European Parliament, DIRECTORATE GENERAL FOR
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mediators, professors, experts in drafting laws and others.

This paper aims to analyse how the right for access to justice is in-
fluenced by the alternative methods to settle the disputes in gen-
eral and by the institution of mediation, in particular. This analysis
is an element of novelty in the research activity in our country and not
only.

In the context where conflict is a growing industry, an increasingly
more obvious characteristic of the society being in fact primarily pro-
moted by the mass-media, the efficient implementation of alternative
methods of settling the disputes and mediation in higher quality and
more efficient justice is an essential objective. Through this paper, we
aim to contribute in reaching this objective, analysing both sides of the
various legislative models, both that by which mediation stimulates
or supports the access to justice and that by which mediation pre-
vents or violates the access to justice.

Addressing the research topic “Mediation and Access to Justice”
was fed by the practical professional activity in the field of mediation,
which interferes with concepts such as equity, justice and fairness,
calling into question very old paradigms, such as that according to
which, in justice, one party wins and the other one loses. The interest
for concepts such as alternative methods to settle the disputes, social
transformation, social or popular justice was not unimportant either*®,
according to which the failure of a negotiation should not necessarily
mean the beginning of a dispute, the parties being able to preserve
their control over the procedures used, keeping the level of costs at the
lowest possible level. The paper challenges the reader to consider the
answer to questions such as: What are the factors that influence jus-
tice?, What are the prerequisites of an efficient justice?, How did the
concept of justice change over time?, What are the limitations and cur-
rent challenges of justice”, What is mediation actually?, What is

INTERNAL POLICIES, POLICY DEPARTMENT C: CITIZENS’ RIGHTS AND CON-
STITUTIONAL AFFAIRS, 2014); Giuseppe De Palo and Mary B. Trevor, eds., EU Media-
tion Law and Practice (Oxford University Press, 2012); Manon A. Schonewille and Fred
Schonewille, eds., The Variegated Landscape of Mediation (eleven international publishing,
2014); David Richbell, How to Master Commercial Mediation, Pap/DVD edition (London:
Bloomsbury Professional, 2014).

“ Sally Engle Merry, Neal A. Milner, The Possibility of Popular Justice: : A Case Study of
Community Mediation in the United States (University of Michigan Press, 1995).
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mandatory mediation”, How can mediation facilitate the access to jus-
tice?, How can mediation become a barrier to access to justice?, Is the
access to justice free today?, Is there any difference between justice
and courts of law?, What is the continuum of settling the litigations
and what is the place of the judicial process in continuum?

Essentially, taking into account the current multicultural social dy-
namics as context of the occurrence of alternative methods to settle
disputes and litigations, we consider that justice changes accordingly,
which makes it not only useful, but also useful to resume the discus-
sion about the meanings and fundamentals of justice.

The Constitutional Court of Romania*’ noted in 1994 that “the free
access to justice involves the access to procedural means by which
justice is done”. It is a question whether the private procedural means
outside the courtroom are still part of justice. Jack B. Weinstein said
that *® “over the last quarter century, many have shown a need to de-
velop the approaches of settling the disputes, which would avoid the
traditional process. A number of concerns underlie the efforts to pri-
vatise the alternative methods of settling disputes: (1) anxiety over the
So-called “explosion of judicial processes” which, as some say, suffo-
cate the courts; (2) the general sense that regardless of the large num-
ber of lawyers and laws, most citizens and most companies are left
outside the system and cannot benefit from aid at a reasonable cost
when and how it is necessary; and (4) the proliferation of new types
of processes (...). In some areas, with the approval and encouragement
of governments and other regulatory bodies, judicial affairs are en-
couraged to leave the courts for alternative forums. This privatisation
of settling the disputes should be taken into account in the context of
our fundamental public commitment to make substantive justice under
equal conditions for all people. We must not close the courts to those

47 Curtea Constitutionalia Roméaniei, “Decizia Plenului Curtii Constitutionale Nr.1/1994
Privind Liberul Acces La Justitie Al Persoanelor In Apararea Drepturilor, Libertatilor Si In-
tereselor Lor Legitime” (Monitorul Oficialal Roménieinr. 69, March 16, 1994).

The Constitutional Court of Romania, “the Decision of the Constitutional Court Plenum no,
1/1994 on Free Access to Courts for Individuals in order to Defent their Rights, Freedoms
and Legitimate Interests”

“8 Jack B. Weinstein, “Some Benefits and Risks of Privatization of Justice Through ADR,”
Ohio State Journal on Dispute Resolution, 1996.
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who need the protection of the court. More and better administered
justice is what the supporters of old and new forms should seek.

Bringing together all aforementioned concepts, we conclude that,
starting from the challenges state justice encounters in the current mul-
ticultural social context, the alternative methods to settle the disputes
(ADR) have emerged as a possible solution whose implementation in
legislation shall raise constitutionality issues until the identification of
the disageand ideal way of application.

The key word is change, which automatically creates resistance,
especially taking into account the policy of implementing the media-
tion procedure by attempt, which | have found so far in the legislation
of our country.

The paper has a logical structure, subordinated to the goal pursued,
which begins with the motivation of choosing the topic and formulat-
ing the fundamental questions in the first chapter.

The paper “Mediation and Access to Justice” had a double purpose.
On the one hand, | aimed at overlapping the right of access to justice
with the legislation on the mediation activity in order to identify the
space where the access to justice is violated and to identify the legis-
lative models which facilitate and which hamper the access to justice.
On the other hand, starting from the situation created in the mediation
legislation in our country through the Decision no. 266/2014 of the
Constitutional Court of Romania, | also aimed to identify some solu-
tions that would set the legal framework in agreement with the provi-
sions of the decision and provide a plus of functionality to the media-
tion activity.

After identifying the problem and the research framework in the
first chapter, the first chapter provides the anatomy of the mediation
industry, aiming to reflect the substance thereof, which is absolutely
necessary in order to understand how it interferes with the access to
justice, which is the legal perspective of the study.

In terms of its essence, mediation is a process of amicable settle-
ment in which two or more parties try to build a sustainable agreement
with a third trustworthy neutral party without the power of making
decisions — the mediator. In their activity, the mediator uses commu-
nication and negotiation techniques, communicating with the parties
in joint and separate meetings to structure the discussions around their
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points of common interest. Based on the common interest, the media-
tor helps the parties to gain a better, wider and more objective perspec-
tive on the situation, a perspective that allows them to generate new
ideas of settlement, which would satisfy their interests mutually
enough to consider that the situation is clarified.

Regarding the interference with the access to justice, | identified
the principle of self-determination of the participants to mediation, ac-
cording to which they have the freedom to make decisions on the form
and content of the discussion during the mediation, with direct ap-
plicability on the voluntary nature of mediation, which I have pre-
sented also as a principle, motivated by its very high importance.

The voluntary nature of mediation can be defined as the freedom
to access information on the mediation, to initiate it, to participate in
the whole mediation procedure or to conclude an agreement with the
other party in the mediation process. An element of novelty this paper
brings is that it presents the voluntary nature of mediation by levels,
depending on the perspective we relate to, concluding that all four per-
spectives, information, initiation, participation and resolution refer to
the voluntary nature of mediation.

By analysing the access to justice in the next chapter both as a con-
stitutional principle and as a fundamental right, | concluded that it has
no absolute nature and may have limitations in the conditions where
these limitations have a legitimate purpose and the means used to reg-
ulate them are proportional to the goal pursued. On this occasion, |
have also concluded that the legislation of mediation could include
elements of compulsoriness regarding the use of mediation under the
conditions where the purpose would be legitimate and the means used
would be proportional to the goal pursued.

Setting the theoretical bases of this paper, | have considered it is
necessary for the achievement of objectives we aim at to do an analysis
of the framework of mediation in other countries, including in coun-
tries outside the European Union, in order to identify the ways in
which mediation is defined, the degree of compulsoriness it has from
one country to another and the possible ways of sanctioning the non-
fulfilment of these obligations, the legal stimulants created to attract
the use of mediation and not least the way in which we could see all
this information in order to create a model that could be used in this
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matter, including in order to conclude this paper. This 3D analysis grid
that uses the compulsoriness, the sanction and stimulant was taken
from the European legislation on mediation.™

The conclusion of the compared study is that the ways to regulate
the mediation process include very high differences from one country
to another, differences that arise even in countries with similar legal
systems, such as the United States of America or Great Britain. | have
also concluded that in order to understand these differences, on the
one hand, the opinion of other specialists is necessary and the identi-
fication of the way in which the cultural component interferes in this
context, the example we started from being that a democracy of hun-
dreds of years assimilates differently compared to a younger one,
which can be defined as a legislative formalism.

In the next chapter, | presented the results of the study done by
disseminating a questionnaire with approximately 80 specialists,
whose opinions were almost unanimously pointed towards the need
for legislative stimulants and to prioritising them in relation to any
obligations and sanctions. Moreover, this perspective is very im-
portant for the solution we shall suggest in the next paragraph.

Before summarising all information in a model, acknowledging
that the environment or the local context have a very important role in
the protection of the access to justice through the functional models of
legislative regulation of mediation, | analysed the cultural model of
Geert Hofstede, which, in our opinion, can be applied in this case, con-
cluding in the sense that the access to justice is even more protected
as stimulating actions are rather used (“pull””) compared to the coer-
cive ones (“push”), which induce risks of unsustainable implementa-
tion.

In the next chapter, | identified five models of regulating the medi-
ation in terms of the compulsoriness degree introduced and established
that the areas of breaching the access to justice are delimited either by
the actual negation thereof as a result of introducing new coercive el-
ements that indirectly lead the parties towards resolution, or by sanc-
tions that are too harsh, too disproportionate with the goal pursued in-
itially.

The process of identification was based on the following factors:
(a) the voluntary nature of mediation can be respected as long as the
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parties are not too bound to conclude a contract; (b) the quality of the
mediation services and professional training of mediators are funda-
mental values; (c) the legislation on mediation may include legal ob-
ligations regarding the use of mediation if the means used are propor-
tional to the goal pursued; (d) the degree of compulsoriness related to
the perspectives of the mediation procedure is important in order to
identify the models for regulating the mediation; (e) the relation be-
tween sanctions and stimulants, in its optima proportion to the cultural
context is also important to identify the models for regulating the me-
diation; (f) the solution is not punctual, but it is rather found in a space
wherein several solutions could be expressed, similar in the way that
they do not violate the access to justice and different through the prac-
tical ability and cultural acceptance; (g) the introduction of mecha-
nisms that the judge would apply as a result of “human” filtering is a
factor of great importance; models that would not “block” the proce-
dural activity are preferred; (h) it is necessary to continue the research
activity.

Thus, I have identified the following models: “The purely volun-
tary nature (Model A), “The parties’ option to initiate the mediation”
(Model B), “The parties’ option to withdraw by mediation” (Model
C), “Complete coverage of the mediation procedure” (Model D) and
“Indirect mandatory settlement” (Model E). Of these, the purely vol-
untary model that does not include any obligation to use the mediation
or a correlative sanction fully meets the right of access to justice, while
the model based on indirect mandatory settlement violates the access
to justice. In our conclusion, model A fully protects the right of access
to justice, a right that can be observed also by using the models B, C
and D.

Moreover, taking into account the cultural specifics, | concluded
on the functionality of mediation that the area delimited by models A,
B, C and D creates a hew model, which can be called the pragmatic
model, which has the ability to adapt to the cultural dimensions for
choosing the most appropriate solutions, both in terms of protecting
the access to justice and of their actual functionality.

At the end of chapter six, | analysed the legislative sanctions and
stimulants in terms of the relation to the access to justice and in that
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of their applicability in our country, concluding that most stimulants
could be also taken in the legislation of our country.

Relating to the situation created by the Decision no. 266/2014 of
the Constitutional Court of Romania* which declared the model of
mandatory sessions of information on the benefits of mediation to be
unconstitutional with the sanction of inadmissibility of the summons
for plaintiff’s failure to meet this obligation, I have formulated and
explained in the thesis the following proposal also described in the
figure below.

“ Curtea Constitutionald a Romaniei, DECIZIE Nr. 266 din 7mai 2014 referitoare la exceptia
de neconstitutionalitate a prevederilor art. 200 din Codul de proceduracivila, precum sicelor
ale art. 2 alin. (1) si (1"2) si art. 60"1 din Legea nr. 192/2006 privind medierea si organizarea
profesiei de mediator, 2014, sec. Curtea Constitutionala a Romaniei.

The Constitutional Court of Romania, DECISION no. 266 of May 7, 2014 on the Unconsti-
tutionality Exception of Provisions of Art. 200 of the Civil Procedure Code, as well as those
of Art. 2 Par. (1) and (172) and Art. 60"1 of Law no. 192/2006 on the Mediation and Organi-
sation of the Mediator Profession, 2014, sec. The Constitutional Court of Romania.

115



Figure 1 - A possible solution of repositioning the legal framework of mediation in order to ensure the
access to justice and functionality of the mediation activity

1. Voluntary Model

A 2016
Stimulents 7

Ma

Violation
of access
to justice

Degree of
obligation

Violation
of access
to justice

Sanctions
Taking into account the major damages of image the mediation activity registered after the Decision no.

266/2014 of the Constitutional Court, it is required to rehabilitate it by moving towards the area of the vol-
untary model*°(A, B, C or D above).

%0 Even is some reasonable efforts to mediation are required (see Italy)
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2. Right to Information

Taking into account the lack of authentic motivation for using the
mediation that comes from the lack of trust, respect and acceptance of
it, it is required to create the legal mechanisms to provide the general
public with information on using the mediation and with the way of
contacting the providers of mediation services.>

3. Right to a Quality Service

Taking into account the direct impact that the practice of mediation
has on the fundamental value determining authentic motivation for us-
ing mediation, respectively understanding, respecting and accepting
the mediation, it is required to create legal mechanisms that are effi-
cient for controlling the quality in terms on providing competent me-
diation services.>

4. Right to Legal Stimulants

Taking into account the need to improve the quality of justice, it is
required to introduce legal stimulants for using mediation in relation
to the judicial system, as follows:

a. Full return on the stamp duty paid to vesting the court in the

case where the parties reach an agreement;

b. Reduction of stamp duties in the case where the parties have
tried to initiate the mediation process in good faith;

€. Deduction of the mediator’s fee, within certain limits, from the
stamp duty paid to vest the court;

d. The introduction of a system of mediation centres attached to
courts that could provide mediation services within a system
and under the quality conditions agreed by the Mediation Centre
and Ministry of Justice, a system that would allow the

5! parlamentul European, DIRECTIVA 2008/52/CE a Parlamentului European Si a Consiliului
Din 21 Mai 2008 Privind Anumite Aspecte Ale Medierii in Materie Civila Si Comerciala,
2008.Article 9
The European Parliament, DIRECTIVE 2008/52/CE of the European Parliament and Coun-
cil of May 21%, 2008 on certain Aspects of Mediation on Civil and Commercial Matters,
2008, Article 9.

%2 |bid.
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authorised mediator to exercise their activity also in the private
environment®?;

e. The litigants proving they have tried to solve the case by way
of mediation shall receive priority deadlines;

f. Introducing the statutory obligation that lawyers would inform
their clients on the use of mediation and estimate in writing the
costs their clients shall incur throughout the judicial procedures,
for a knowingly procedural choice (mediation or court);

5. Obligations, Sanctions and Procedure

a. The introduction of the obligation that people “would make all
efforts” for solving the cause by agreement before the initiation
or during the judicial procedures and awarding the court ex-
penses depending on how this obligation is met;

b. Limitation of court costs of the party who has “unreasonable
objections” on the recommendation of judicial bodies stipulated
by the Romanian law®*, even though that party has recovery of
judgement in subsequent judicial procedures, the judge follow-
ing to assess on the reasonableness of the objections;

6. Policy of Solving the Cases Involving the State

Taking into account the role that the state plays in society, it is re-
quired to assume a policy in which the attempt to amiably settle the
disputes involving the state would precede the initiation of judicial
procedures.

We consider that the proposed solution meets the right of access to
justice, taking into account it is not required to use the mediation in
any of the four perspectives®™ but only to assume the diligences to

%3 See the ex officio lawyer who maintains their quality of freelancer

5 parlamentul Romaniei, Legea nr. 192/2006 privind medierea si organizarea profesiei de me-
diator. Art. 6” Organele judiciare si arbitrale, precum sialteautoritati cu atributiijuris
dictionar informeaza partile asupra posibilitatii si a avantajelor folosirii procedurii medierii si
le indrumasarecurga la aceasta cale pentru solutionarea conflictelor dintre ele”.
Romanian Parliament, Law no. 192/2006 on mediation and the organisation of the mediator
profession, Art. 6 “Judicial and arbitrary bodies as well as other authorities with jurisdic-
tional competences inform the parties on the possibility and advantages of using the proce-
dure of mediation and guides them to this way for settling the conflicts between them”.

% See the perspectives of the voluntary nature of mediation, respectively Information, Initia-
tion, Participation and Resolution in the Chapter on mediation
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amiably solve the cases. The litigants who made such diligences can
also make reasonable objections at the recommendation of the court
to use mediation.

The solution also provides the premises of more informed litigants,
who would benefit from a competent mediation service, able to pro-
vide substantial and actual procedural stimulants, including that of ob-
serving the attitude of the state to favour the idea of amiable settle-
ment. All these increase the chances for the parties to sit down at the
mediation table and prevent the initiation of judicial procedures, free-
ing the loaded role of the courts, giving a plus of efficiency to spending
the public money and ultimately facilitating the access to justice.

In our opinion, the solution also provides functionality, taking into
account that it generates an artificial motivation through positive
measures, which in conjunction with the right to information and the
right to a quality service can have a regenerating impact of authentic
motivation on the medium and long term.

Finally, we are left with the question whether the “nationalisation”
of the concept of “justice” *® is possible. Taking into account the fact
that the access to justice means the free access to any procedural
means by which justice can be done, and the negotiation and mediation
seem to fit the profile, perhaps replacing the constitutional concept of
“justice” with “state justice” and that of “access to justice” with “ac-
cess to courts” could bring us closer to the answer.

% Adunarea Constituent, Constitutia Romaniei republicata in Monitorul Oficial nr. 767 din
31.10.2003. Articolul 124

Constituent Assembly, the Romanian Constitution republished in the Official Journal no. 767
of 31.10.2003Article 124
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Annex 4 — The pragmatic model of legislative regulation of mediation activity
Annex 5 — Graphic presentation of the relation between the mediation legislation and access
to justice in Romania and other countries
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Deniz Kite Giiner,

ALTERNATIVE OR APPROPRIATEY

Over three thousand years ago, Ramses |1, the Egyptian pharaoh,
and the Emperor Hattusilis 111 concluded the Kadesh Peace Treaty,
one of the oldest peace treaties in history. The treaty ended the Egyp-
tian Hittite war that lasted more than 80 years.

If we speak about treaties, inevitably we speak about negotiation
and the Latin word negotia (business). If we examine treaties or con-
tracts through the business eyes, we would discover that they have de-
veloped hand in hand with international trade relations which exist due
to the variations in resource availability and comparative advantage
for centuries. We would further notice that the first activities of inter-
national trade relations occurred within the Mediterranean Region.
Thus, it is not surprising that contract law found its roots in Roman
and Ancient Greek thought.

“If a man fails to fulfill an agreed contract - unless he had
contracted to do something forbidden by law or decree, or
gave his consent under some iniquitous pressure, or was in-
voluntarily prevented from fulfilling his contract because of
some unlooked-for accident - an action for such an unfulfilled
agreement should be brought in the tribal courts, if the parties
have not previously been able to reconcile their differences
before arbitrators (their neighbors, that is).” Plato, The Laws

Similarly, trade relations with northern Europe influenced the Eng-
lish contract law particularly since the Magna Carta 1215 which has
guaranteed merchants “safe and secure" exit and entry to England "for
buying and selling by the ancient rights and customs, quit from all evil
tolls.” Ancient Greek and Roman thought also influenced the history
of English contract law heavily.

While international trade has existed throughout history (Uttarap-
atha, Silk Road, Amber Road, scramble for Africa, Atlantic slave
trade, salt roads, for example), its economic, social, and political im-
portance has been on the rise in recent centuries. Through the late 17"
and 18™ centuries, Sir John Holt and Lord Mansfield actively

571 would like to thank Ms. Megan Casey, for her editing this paper.
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incorporated the principles of international trade law and custom into
English common laws as they saw it: principles of commercial cer-
tainty, good faith, fair dealing, and the enforceability of seriously in-
tended promises. As Lord Mansfield held, “Mercantile law is not the
law of a particular country but the law of all nations.”

Today, however, when we speak about mediation, of the dispute
resolution methods and can be described as assisted negotiation, we
discover that countries oflengthy histories of international trade, busi-
ness, and contract law have only recently discoveredmediation and
adapted it to their legal system as the need arose. For such countriesas
European countries and Britain, mediation is a tool to resolve disputes
cheap and fast in comparison to courts. Even the phrase “alternative
dispute resolution” which includes negotiation, mediation, and new
hybrid methods such as Med Arbmeans alternative to the existing, ex-
pensive, busy, lengthy court processes.

Another example of alternative or appropriate is the Ottoman Em-
pire where its subjects did not consider trade a decent or respectful
way of earning a living. Link England, Ottomans guaranteed mer-
chants “safe and secure” exit and entry to Ottoman Empire but never
value international trade as English did. Therefore, until the 1880s,
only non-Muslims conducted international trade while Muslims be-
came craftsmen or local merchants within a Lonca system which se-
cured fair business for every Ottoman citizen. To be a craftsman meant
to do what a human being was born to do, living in accordance with
the reason of life and it was a way to be good and useful to the com-
munity.

In the 1880s, an order of the Sultan called Nazariye Traders granted
permission to a limited number of merchants for international trade
with strict rules. On the other hand, non-Muslim merchants were free
of Sharia law and could conduct any trade they may choose unless
they have a dispute with a Muslim. Both Muslims and non-Muslims
in the Ottoman Empire used traditional mediation as a dispute resolu-
tion method within their communities. Thus, within these cultures
such as Ottomans, mediation was a tool for peace in the community,
being able to look face-to-face after a conflict and to keep relations
sustainable.
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As a result, in the Ottoman Empire, mediation has never been an
alternative dispute resolution like in England but rather the dispute
resolution itself for centuries. Today, when we say more than 100
countries in the world use mediation as an alternative dispute resolu-
tion, we mean that countries like the USA, the UK, European countries
had the need for an alternative method. This need led to the discovery
of mediation and its re-introduction to the world as if mediation is a
new way of resolving disputes. A more honest explanation would be
that every country uses mediation; either newly introduced to the legal
system or traditionally for centuries!

Of course, we have many challenges to overcome.

Since David Ricardo explained the comparative advantage of trad-
ing with other nations, the modern world has become increasingly
more economically integrated. International trade has expanded, and
trade agreements have increased in complexity. This resulted in a
global village with various legal systems leading to more complex in-
ternational trade relations specially when resolving disputes.

Internationally speaking, arbitration, in comparison to mediation is
more recognized due to the New York Convention which was adopted
by a UN on June 10, 1958. Mediation, however, has been broadly dis-
cussed and taken into consideration by the help of two major steps: 1)
The UNCITRAL which was established by the United Nations Gen-
eral Assembly through resolution 2205 of December 17, 1966. It plays
a key role in developing a framework to pursue its mandate to further
the progressive harmonization and modernization of international
trade law by preparing and promoting the use and adoption of legisla-
tive and non-legislative instruments in several key areas of commer-
cial law. 2)The EU Directive on mediation 2008/52/EC which is the
guideline for cross-border civil and commercial disputes.

The challenge is, while many nations recognize arbitration as a dis-
pute resolution method for international trade and commerce, what
will be with mediation and how can we create a standard when it
comes to mediators?

Above, | have been mentioning mediators and traditional media-
tors, yet the system of today already defined mediation as a court-an-
nexed or court-referred, mandatory, opt-out or voluntary process with
incentives, extra judicial, etc. Who is the mediator of mandatory

124



mediation or extra judicial mediator? What skills they must have or
what kind of training they must complete? How about personality?
When the mediator mediates between parties, would personality be-
come a critical issue? Can we place a 48-hours trained lawyer-media-
tor atop a traditional mediator who had mediated over 100 diverse
cases? Questions can be hundreds and here comes the importance of
accreditation organizations. There are some organizations which are
certifying mediators according to some criteria and there will be many
others in parallel to the international developments and increasing use
of mediation. There are GMN (Global Mediators & Negotiators), IMI
(International Mediation Institute) and its QAPs, CIArb (Chartered In-
stitute of Arbitrators), and some others locally, regionally, or interna-
tionally certifying mediators.

To compare mediation to the legal system, it is cheap and fast, yes.
But what about its traditional use which supported harmony within the
community? Do we want mediators to become notaries to stamp
agreements, or do we want that through mediation, our global village
merchants have an opportunity for sustainable relations? These ques-
tions introduce yet another challenge: In our century, when interna-
tional trade became inevitably important and global, can we still refer
to mediation as an “alternative dispute resolution,” or to we need to
shift our minds as Professor Marco Turk stated to “appropriate dispute
resolution”?

As a conclusion, this way or that way, international certification of
mediators will increasingly become more important. But if we insist
on standardization whether it be according to the new “modern” ver-
sion of mediation, we shall neglect the wisdom of centuries of tradi-
tions. However, reintroductions of dispute resolution methods and es-
pecially mediation through UNCITRAL, UN Directive, or other trea-
ties must not consider such methods as mediation only asa fast and
cheap resolution for commercial disputes. We must remember that
sustainable business is not possible without sustainable relations and
peace within communities. In an increasingly polarized world, medi-
ation can be a common language with different dialects to resolve dis-
putes. This idea recognizes all versions of it with respect, emphasizes
that we do not need mediation as an alternative. And that we need to
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take each dispute as a unique one and apply what is appropriate to
resolve.
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Allison Torline®®

THE NEW YORKCONVENTION: FUTURE CHALLENGES

When asked to discuss future challenges related to the New York
Convention, | was immediately confronted with the fact that the word
"challenge" represent sat least two meanings: The first relates to a dif-
ficulty or a problem. However, a second meaning of the word relates
to "a task or situation that tests someone's abilities"—or in other
words—an opportunity. Based on this dual understanding of the word,
I decided to carve out a number of difficulties posed in relation to the
future application of the New York Convention and thereafter identify
potential opportunities.

I. Challenges posed to the New York Convention

Challenges for the New York Convention may arise from many
areas, but this article focuses specifically on challenges emanating
from shifting politics, increasing competition, and trending reform.

Shifting Politics

International arbitration has been hit by a wave of criticism over
the past several years. This is particularly the case with regard to in-
vestment arbitration. Some astute observers within the arbitration
community®® identified one of the first ripples of criticism as begin-
ning in 2010, when a group of 76 professors, lecturer sand fellows
with different nationalities and academic backgrounds released a state-
ment that substantially questioned investment arbitration's status quo.

%8 The views presented in this article are solely those of the author and do not represent the
views of Allen & Overy LLP.

% For example, Charles Brower has previously mentioned the Osgoode Declaration; cf.
Charles N. Brower and Sadie Blanchard, What's in a Meme? The Truth about Investor —State
Avrbitration: Why It Need Not, and Must Not, Be Repossessed by States, Columbia Journal
of Transnational Law, Vol. 53 (2014), p. 698, 710, available at http://blogs2.law.colum-
bia.edu/jtl/wp-content/uploads/sites/4/2014/10/52ColumJTransnatlL689_Whats-in-a-
Meme.pdf. Gary Born also discussed it during his speech at the 33rd Annual Freshfields and
Queen Mary University Arbitration Lecture, cf. Alison Ross, Born takes ‘Game of Thrones'
Message to Freshfields, Global Arbitration Review, 16 November 2018, available at
https://globalarbitrationreview.com/article/1177000/born-takes-%E2%80%9Cgame-of-
thrones%E2%80%9D-message-to-freshfields.
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The statement, known as the Osgoode Declaration,®° argued that in-
vestment arbitration leads to proceedings and awards tilted in favour
of investors which in turn lead to the corrosion of democratic princi-
ples and a state's right to regulate. In response to changing social, eco-
nomic, and environmental conditions, the authors of the Osgood Dec-
laration demanded that States review their investment treaties with a
view to withdrawing or renegotiating. They further recommended that
States take steps to replace or curtail the use of investment treaty arbi-
tration, e.g. by strengthening their domestic justice systems. Addition-
ally, the authors called upon the international business community to
refrain from promoting investment treaties and to use other means of
international dispute resolution.

In 2012, the wave started to take shape when the Philip Morris®
and the Vattenfall® cases were initiated. These cases subsequently
garnered widespread media coverage as well as sharp criticism from
the public, who were outraged that claims for billions of dollars could
be raised against a State for taking measures concerning sensitive pol-
icy areas like tobacco and nuclear energy.®® Incendiary comments by
politicians and citizens groups continued to surface in the media, par-
ticularly in 2016, when CETA negotiations were wrapping up and

% Public Statement on the International Investment Regime, 31 August 2010, available at
https://www.osgoode.yorku.ca/public-statement-international-investment-regime-31-august-
2010/.

& Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No.
2012-12.

62 vattenfall AB and others v. Federal Republic of Germany, ICSID Case No. ARB/12/12.

& See e.g. The Economist, The Arbitration Game, 11 October 2014, available at
http://www.economist.com/news/finance-and-economics/21623756-governments-are-sour-
ing-treaties-protect-foreign-investors-arbitration; Petra Pinzler, Wolfgang Uchatius, &
Kerstin Kohlenberg, Schattenjustiz im Namen des Geldes, Die Zeit, 10 March 2014 available
at www.diezeit.de; Claire Provost and Matt Kennard, The Obscure Legal System that Lets
Corporations Sue Countries, The Guardian, 10 June 2015, available athttps://www.theguard-
ian.com/business/2015/jun/10/obscure-legal-system-lets-corportations-sue-states-ttip-icsid;
George Monbiot, The TTIP Trade Deal Will Throw Equality Before the Law on the Corpo-
rate Bonfire, The Guardian 13 January 2015, available athttps://www.theguardian.com/com-
mentisfree/2015/jan/13/ttip-trade-deal-transatlantic-trade-investment-treaty.
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TTIP negotiations were intensifying.®* Likely due to the public outcry,
the 1ISDS provisions of CETA were completely revamped.®®

But this was not the end. The wave continued to grow.

e Since 2015, the European Commission has been working to re-
place the investor state dispute settlement system presently in-
cluded in investment treaties concluded with EU Member States
with a system involving a permanent body, i.e. amultilateral in-
vestment court. Reference to the latter system has already been
included in the EU's agreements with Canada, Singapore, Vi-
etnam and Mexico,®® although none of these treaties have yet
entered into force. On 20 March 2018, the Council of the Eu-
rope authorised the Commission to negotiate, on behalf of the
EU, a convention establishing a multilateral court for the settle-
ment of investment disputes.®’

% See e.g. Benn Quinn, TTIP Deal Poses 'Real and Serious Risk' to NHS, Says leading QC,
The Guardian, 22 February 2016, available at https://www.theguardian.com/busi-
ness/2016/feb/22/ttip-deal-real-serious-risk-nhs-leading-qc; Phillip Inman, MPs can view
TTIP files —But Take Only Pencil and Paper With Them, The Guardian, 18 February 2016,
available at https://www.theguardian.com/business/2016/feb/18/mps-can-view-ttip-files-but-
take-only-pencil-and-paper-with-them; Heribert Prantl, TTIP und CETA — Wie Dick und
Doof, Siiddeutsche Zeitung, 30 August 2016, available at
https://www.sueddeutsche.de/wirtschaft/freihandel-ttip-und-ceta-wie-dick-und-doof-
1.3142211; Peter Gauweiler, CETA ist eine Gefahr fiir die Demokratie, Stiddeutsche
Zeitung, 15 September 2016, available at https://www.sueddeutsche.de/wirtschaft/handelsab-
kommen-ceta-ist-eine-gefahr-fuer-die-demokratie-1.3161474; Eva Joly, Fabio De Masi and
Emmanuel Maurel, CETA — Ein schlechter Deal fiir Europa, Zeit Online, 14 October 2016,
available at https://www.zeit.de/wirtschaft/2016-10/ceta-freihandelsabkommen-kanada-eu-
schiedsgerichte-ttip-verbraucherschutz.

& Zeit Online, CETA — EU und Kanada Einigen Sich Bei Investorenschutz, 29 February 2016,

available at https://www.zeit.de/wirtschaft/2016-02/ceta-kanada-eu-einigung-investoren-

schutz; Handelsblatt, Handelsabkommen CETA — EU und Kanada Fixieren Neuen Investiti-
onsschutz, 29 February 2016, available at https://www.handelsblatt.com/politik/internatio-
nal/handelsabkommen-ceta-eu-und-kanada-fixieren-neuen-investitions-
schutz/13033948.html; Axel Berger and Henning Klodt, CETA — Neue Verpackung, Alter

Investorenschutz, Zeit Online, 11 March 2016, available at https://www.zeit.de/wirt-

schaft/2016-03/ceta-investoren-investitionsschutz-reform-ttip-eu-kanada-usa.

European Commissioner for Trade Cecilia Malmstrom, A Multilateral Investment Court: A

Contribution to the Conversation about Reform of Investment Dispute Settlement, Speech at

the Belgian Ministry of Foreign Affairs on 22 November 2018, Transcript, p. 2, available at

http://trade.ec.europa.eu/doclib/docs/2018/november/tradoc_157512.pdf.

Press Release by the Council of the EU, 20 March 2018, available at https://www.consil-

ium.europa.eu/en/press/press-releases/2018/03/20/multilateral-investment-court-council-

gives-mandate-to-the-commission-to-open-negotiations/pdf.
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¢ Investment arbitration became a heated discussion during the
2016 U.S. presidential election campaign.®® This continued af-
ter Donald Trump was elected president. Since he was sworn
in, his administration dropped out of the TPP,* paused TTIP
negotiations,” and renegotiated NAFTA.™ If ratified, the new
United States-Mexico-Canada Agreement (USMCA) will sig-
nificantly limit 1SDS."

The arbitration community did not ignore this upheaval. In 2017,
the UNCITRAL Working Group Il was mandated to "identify and
consider concerns regarding investor-State dispute settlement"; to
"consider whether reform was desirable in the light of any identified
concerns”; and if reform is desirable, to "develop any relevant solu-
tions to be recommended to the Commission™.”® In its Draft Report
dated 6 November 2018, the working group concluded that reforms
should be developed by UNCITRAL to address concerns with respect
to inter alia: unjustifiably inconsistent interpretations of investment
treaty provisions and other relevant principles of international law by

8 Cf. Elizabeth Warren, The Trans-Pacific Partnership Clause Everyone Should Oppose, The
Washington Post, 25 February 2015 available at www.washingtonpost.com; Zach Carter,
Amanda Terkel and Ryan Grim, Hillary Clinton Agrees with Elzibaeth Warren on Trade
Dispute with Obama, The Huffington Post, 30 April 2015, available at https://www.huffing-
tonpost.com.au/entry/hillary-clinton-trans-pacific-partnership_n_7173108.html?section=aus-
tralia&guccounter=1&guce_refer-
rer_us=aHROcHM6Ly93d3cuz29vZ2xILmNvbhS8&guce_referrer_cs=r8iWWsfkru2VIf-
1101geQ.

% peter Bracker, Trump Abandons Trans-Pacific Partnership, Obama's Signature Trade Deal,
The New York Times, 23 January 2017, available at https://www.ny-
times.com/2017/01/23/us/politics/tpp-trump-trade-nafta.html-.

" philip Blenkinsop, U.S. Trade Talks in Deep Freeze After Trump Win, says EU, Reu-
ers.com, 11 November 2016, available at https://www.reuters.com/article/us-usa-election-eu-
trade-idUSKBN1361UN.

" Andres Schipani and James Politi, US, Candada and Mexico Sign Deal to Replace Nafta,
The Financial Times, 30 November 2018, available at https://www.ft.com/content/e84a6ec2-
f4a3-11e8-ae55-df4bf40f9d0d.

2 Investment Treaty News, NAFTA 2.0 finalized, Announced as USMCA: Mexico, United
States Agree to Limit ISDS Clause; Canada to Pull Out of ISDS After a Three-Year Win-
dow, 11SD.org, 17 October 2018, available at https://www.iisd.org/itn/2018/10/17/nafta-2-0-
finalized-announced-as-usmca-mexico-united-states-agree-to-limit-isds-clause-canada-to-
pull-out-of-isds-after-a-three-year-window/.

3 Cf. Draft Report of Working Group 111 (Investor State Dispute Settlement Reform) on the
Work of Its Thirty-Sixth Session, United Nations Commission on International Trade Law
(A/CN.9./964), 6 November 2018, p. 1, available at https://uncitral.un.org/sites/un-
citral.un.org/files/draft_report_of wg_iii_for_the_website.pdf.
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ISDS tribunals; the adequacy, effectiveness and transparency of arbi-
trator disclosure and challenge mechanisms; lack of appropriate diver-
sity; and the cost and duration of 1ISDS proceedings.”

Although the precise effects of these developments remain to be
seen, it is evident that they will have a lasting impact on the future of
investment arbitration as we know it and will invariably affect how the
New York Convention is applied.

Increasing Competition

International commercial arbitration for dispute resolution (and as
a result the application of the New York Convention) is facing an in-
creasing amount of competition as a form of dispute resolution. In par-
ticular, a number of jurisdictions (such as France, the Netherlands,
China, Germany, and Belgium) have recently established international
commercial courts or have announced plans to do so. Inline with this
development, the JURI Committee of the European Parliament re-
leased a study in September 2018, which recommended that the EU
"require Member States to establish specialised courts or chambers
for cross-border commercial matters”.” The objective of this recom-
mendation is to provide the advantages of international arbitral tribu-
nals at a state court level. Thus, one of the goals of establishing these
commercial courts is to entice international parties into bringing more
of their disputes before domestic courts.

The application of the New York Convention to non-ICSID invest-
ment arbitration awards also faces increasing competition.” This is
evident from the Achmea decision issued by the European Court of
Justice on 6 March 2018, which determined that investor-state arbitra-
tion provisions contained in intra-EU BITs are contrary to EU law.”
This decision was subsequently endorsed by the European

™ Ibid.

® Giesela Riihl, Study for the JURI Committee of the European Parliament, Building Compe-
tence in Commercial law in the Member States — PE 604.980 (2018), p. 65.

6 The recognition and enforcement of ICSID awards are governed by Articles 54-55 of the
Convention.

T ECJ, Case C-284/16 dated 6 March 2018 — Slowakische Republik v. Achmea BV
(ECLI:EU:C:2018:158).
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Commission in July 2018.” The full implications of the Achmea deci-
sion for investor-state arbitration are not yet clear. This is particularly
the case since the tribunals in Vattenfall” and Masdar Solar® held that
the Achmea decision does not apply to intra-EU disputes brought un-
der the Energy Charter Treaty. Moreover, the tribunal in UP and
CD Holding® held that, due to the ICSID Convention's special char-
acter as a multilateral public international law treaty, the Achmea rul-
ing does not affect intra-EU disputes brought under the ICSID Con-
vention. In spite of this uncertainty, however, it is already clear that
the Achmea decision leans toward settling international disputes
within courts of the European Union or its member states, rather than
resolving them by way of ISDS. The New York Convention generally
applies to investment arbitration awards rendered by non-ICSID tribu-
nals,® but if intra-EU investment disputes are resolved in courts rather
than by way of arbitration, the New York Convention will no longer
be relevant for such disputes.

Trending Reform

Reform is trending in international arbitration. Various institutions
— for example, the ICC,% DIS®* and HKIAC® — have recently modi-
fied their arbitration rules. In addition, the International Centre for Set-
tlement of Investment Disputes is currently in the process of revising
its arbitration rules.®® Furthermore, the Prague Rules were launched on

8 Communication from the Commission to the European Parliament and the Council, Protec-
tion of intra-EU investment, COM (2018) 547/2.

" Vattenfall AB and others v. Federal Republic of Germany, ICSID Case No. ARB/12/12, De-
cision on the Achmea issue, 31 August 2018.

8 Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID Case No. ARB/14/1,
Award, 16 May 2018.

8 UP (formerly Le Chéque Déjeuner) and C.D Holding Internationale v. Hungary, ICSID Case
No. ARB/13/35, Award, 9 October 2018, paras. 252-267, available at
https://www.italaw.com/sites/default/files/case-documents/italaw10075.pdf.

82 Cf. Tentative Draft No. 6 of the Restatement of the Law, The U.S. Law of International
Commercial and Investor-State Arbitration, American Law Institute (2018), p. 16, pa-
ras. 11-14.

8 |CC Avrbitration Rules 2017, effective 1 March 2017.

8 DIS Arbitration Rules 2018, effective 1 March 2018.

% HKIAC Administered Arbitration Rules 2018, effective 1 November 2018.

8 Cf. Proposals for Amendment of the ICSID Rules — Consolidated Draft Rules (Vol. 2), IC-
SID Secretariat, 2 August 2018.
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14 December 2018 and ostensibly offer a new option for parties to
structure their proceedings in a way which emphasises civil law tradi-
tions.®” For example, the Prague Rules empower arbitral tribunals to
restrict document production and to limit the number of witnesses
called to testify at the hearing.

Against this en vogue backdrop, one might ask whether the New
York Convention could also use a facelift. Admittedly, the New York
Convention faces its share of divisive issues. In particular, the wording
of ArticleV (1) (e) of the Convention has come under scrutiny since it
states that courts "may" deny enforcement when an award has been
set-aside or suspended at the seat. This has been interpreted differently
across jurisdictions. For example, U.S. court decisions such as Chro-
malloy®® in addition to the Draft Restatement of U.S. Law on Interna-
tional Commercial and Investment Arbitration®® affirm that U.S.
courts are willing to enforce awards that have been set aside at the seat.
French® and Dutch® courts have also demonstrated that they are will-
ing to enforce such awards. This contrasts with the traditional ap-
proach, which retains the spirit of ex nihilo nil fit ("out of nothing fol-
lows nothing™). Jurisdictions following this approach will not enforce
awards that have been set-aside at the seat.*

8 Rules on the Efficient Conduct of Proceedings in International Arbitration, 14 December
2018, available at http://praguerules.com/upload/mediali-
brary/9dc/9dc31ba7799e26473d92961d926948¢9.pdf

8 Chromalloy Aeroservices Inc. v Arab Republic of Egypt 939 F.Supp 907 (D.C. Cir. 1996).

% Tentative Draft No. 6 of the Restatement of the Law, The U.S. Law of International Com-
mercial and Investor-State Arbitration, American Law Institute (2018), Section 4-16 lit b:
("Even if a Convention award has been set aside by a competent authority, a court of the
United States may confirm, recognize, or enforce the award if the judgment setting it aside is
not entitled to recognition under the principles governing the recognition of judgments in the
court where such relief is sought, or in other extraordinary circumstances").

% Société Hilmarton v. société OTV, Cour de Cassation (1Ch. civ.), 23 March 1994, 1994
Rev. Arb. 327; Société OTV v. société Hilmarton, Cour de Cassation (1Ch. civ.), 10 June
1997, 1997 Rev. Arb. 376; Société PT Putrabali Adyamulia v. Société Rena Holding et So-
ciété Mnogutia Est Epices, Cour de cassation (1 Ch. civ.), 29 June 2007, 2007
Rev. Arb. 507.

1 Yukos Capital s.a.r.l. v. OAO Rosneft, Gerechtshof, 28 April 2009, XXXIV (2009)

Y.B. Com. Arb 703;Northern River Shipping Lines v. Kompas Overseas Inc., Rechtbank 3
September 2010, XXXVI (2011)Y.B. Com. Arb 302; Nikolai Viktorovich Maximov v.
0JSC Novolopetsky Metallurgickesky Kombinat, Rechtbank 17 November 2011, XXXVII
(2012) Y.B. Com. Arb 274.

92 Cf. Nigel Blackaby, Constantine Partaside et al., Redfern and Hunter on International Arbi-
tration (6th ed. 2015), p. 638.
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Is reform needed to address these divergent approaches? This is
what Professor van den Berg famously suggested when he introduced
the Miami Draft, in which he proposed to complete, revise, clarify,
and updatethe provisions contained in the New York Convention and
align them with prevailing judicial interpretations.”® However, consid-
ering that a full reform of the New York Convention requires unani-
mous approvalby all 159 contracting states, the chances of success-
fully amending the Convention look bleak. A more implementable ap-
proach would preserve the current wording of the Convention while
providing increased guidance on its interpretation. This approach is
pursued by the UNCITRAL Secretariat Guide on the New York Con-
vention,* which aims "to increase efforts to promote wider adherence
to the Convention and its uniform interpretation and effective imple-
mentation”.%®

Il.  Opportunities for the future

While the challenges are indeed formidable and the future is some-
what uncertain, it's not all doom and gloom. The future presents vari-
ous opportunities to strengthen the wide-spread application of the New
York Convention. This article highlights some of the opportunities
that the Belt and Road Initiativeas well as technological advances pre-
sent.

The Belt and Road Initiative

China's Belt and Road Initiative ("BRI") comprises many eco-
nomic opportunities for the Central Asian Region, including construc-
tion and infrastructure projects. More than USD 1 trillion has already
been assigned to more than a thousand BRI projects spanning from
transport links (sea, road and rail) to energy (oil and gas pipelines,
power stations, utility grids, hydropower plants, wind farms) to the

% Albert Jan van den Berg, Preliminary Draft Convention on the International Enforcement of
Arbitration Agreements and Awards: “"the Miami Draft", 29 May 2008, available at
http://www.newyorkconvention.org/draft+convention.

% UNCITRAL Secretariat Guide on the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 1958) (2016), available athttp://www.un-
citral.org/pdf/english/texts/arbitration/NY-conv/2016_Guide_on_the_Convention.pdf.

% 1bid, p. x.
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development of fibre optic cable networks and satellite-navigation ser-
vices.*® Invariably, these substantial projects will lead to legal dis-
putes.

Arbitration is well suited to BRI disputes due to the international
setting of the BRI, which potentially involves more than 60 countries
with different languages and cultures. However, BRI disputes present
particular challenges for arbitration as well. The countries involved
encompass a broad array of legal systems and norms and have varying
degrees of experience with supporting arbitration and implementing
arbitration awards.®” For this reason, choosing the most suitable seat
for the arbitration is crucial and must be done carefully. In this regard,
one of the first things parties will look at is whether a country is a
Contracting State to the New York Convention.

The precise dispute resolution mechanisms that will be used to re-
solve BRI disputes are not yet certain, although several options have
been discussed.

e The States involved could agree that parties must submit their
arbitrations to a BRI Arbitration Court (similarly to the EU's
proposed multilateral investment court) which would adjudicate
disputes in accordance with a special set of rules.

e These States could also decide to enforce a uniform dispute res-
olution mechanism. In this regard, the International Academy
of the Belt and Roadin China issued the Blue Book on the Dis-
pute Resolution Mechanism for the Belt and Road on 11 Octo-
ber 2016, which proposed that parties pursue mediation then ar-
bitration.%

% Belt and Road Initiative Quarterly: Q1 2018, HSBC, 19 June 2018, available at
https://www.business.hsbc.com/belt-and-road/belt-and-road-initia-
tive?cid=HBUK:DM:S2:CMB:L11:0:1:1806:003:Chinalntl; China's Belt and Road Initia-
tive, Five Years In, Stratfor Worldview, 22 June 2018, available at https://worldview.strat-
for.com/article/chinas-belt-and-road-initiative-five-years.

¥ Ernst-Ulrich Petersmann, Trade and Investment Adjudication Involving ‘Silk Road Projects’:
Legal Methodology Challenges, EUI Working Papers LAW 2018/02, p. 10-16, available at
http://cadmus.eui.eu/bitstream/handle/1814/51225/LAW_2018_02.pdf?sequence=1&isAl-
lowed=y.

9% Cf. International Academy of the Belt and Road, The 4th International forum on the Belt and
Road: Dispute Settlement Mechanisms, 11 October 2016, available at http://inter-
beltandroad.org/en/major_events/the-4th-international-forum-on-the-belt-and-road-dispute-
settlement-mechanisms/. Cf also Rimsky Yuen, The Belt and Road Initiative: Impact on the
Future of Dispute Resolution, Transcript of Presentation at the 5th Asia Pacific ADR
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e Furthermore, these States could decide to allow for complete
freedom of contract, which will lead to increased competition
between jurisdictions as the choice for the seat of arbitration.
Each jurisdiction offers distinct pros and cons, but a seat's rela-
tionship to the New York Convention will be a key factor. In
addition, parties will be able to choose between institutional or
ad hoc arbitration. In this regard, various regional arbitral insti-
tutions offer unique advantages (e.g., facilities, administrative
support, and panels).*®

Aiming to facilitate the BRI, China has pushed for a one-stop in-

ternational dispute resolution platform. In this context, the Chinese
Supreme People's Court announced on 5 December 2018, that specific
arbitral institutions (i.e. CIETAC, SCIA, SHIAC, BAC, CMAC) and
mediation institutions (CCPIT, SCMC) would serve this platform.1®
However, this international dispute resolution platform is not manda-
tory for all BRI projects and it remains to be seen how and where fu-
ture arbitral disputes will be resolved.

Increasing Harmonisation

Increasing harmonisation poses a second area for opportunity in
relation to the New York Convention. In particular, harmonising in-
terpretations of the New York Convention at national levels will help
to eliminate or at least attenuate some of the problems mentioned
above. The harmonisation of judicial interpretations circumvents the
obstacle of having to revise the New York Convention and simultane-
ously retains the Conventions' intended flexibility.

To this end, legal technology presents new ways to increase judi-
cial harmonisation. For example, artificial intelligence can enable
courts to streamline comparative case analysis.’®* Thus, if courts are

Conference on 12 October 2016, p. 5-8, para. 15, available at
https://www.doj.gov.hk/eng/public/pdf/2016/sj20161012e2.pdf.

9 Cf. Patrick M. Norton, China's Belt and Road Initiative: Challenges for Arbitration in Asia,
13 U. PA. Asian L. Rev. 72, 89-93 (2018), available at https://scholarship.law.up-
enn.edu/cgi/viewcontent.cgi?article=1035&context=alr.

100 Cf. Press Release by the SCIA, 11 December 2018, available at
http://www.sccietac.org/web/news/detail/1831.html.

101 Cf. Judge Kevin Burke, An Exciting Opportunity for Judges to Get Good, Solid Research,
American Judges Association Blog, 16 May 2017, available at http://blog.am-
judges.org/?m=20170516 ; Law Technology Today, Judges Say Your're Missing Cases.
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provided with access to enforcement decisions by various domestic
courts, artificial intelligence could potentially lead to more harmoni-
ous interpretations of the New York Convention across jurisdictions.
For this purpose, an international database similar to the Harvard
Law's Case Law Access Project'® or UNCITRAL's CLOUT Collec-
tion'% could be created. Digitally storing case law and awards on an
international platform would also foster transparency by providing
easier access to these decisions. To this end, blockchain could be uti-
lised to prove the existence and authenticity of an award.’® In partic-
ular, the decentralised architecture of blockchain would protect
awards and decisions from removal, tampering and alteration,'®
which could potentially occur after they have been uploaded to the
database.

Naturally, the devil is in the details and certainly these suggestions
would take careful planning and, in all likelihood, years of implemen-
tations. But clearly, legal technology presents a wealth of opportuni-
ties which can — and should — be explored.

I11.  Conclusion

In summary, the present political climate threatens the success of
international arbitration and thereby the success of the New York Con-
vention. These challenges must be appropriately faced if the world
wants to see another 60 successful years of the New York Convention,
and arbitral institutions and organisations have a significant role to
play. The future presents multiple opportunities for the New York

Here's how A.l. Can Help, Lawtechnologytoday.org, 29 November 2018, available at
https://www.lawtechnologytoday.org/2018/11/heres-how-a-i-can-help/.

The Caselaw Access Project Database, available at https://case.law/api/.

103 Case Law on UNCITRAL Texts (CLOUT), available at http://www.uncitral.org/clout/.

104 1brahim Mohamed Nour Shehata, The Marriage of Artificial Intelligence & Blockchain in
International Arbitration: A Peak in the Near Future!!!, Kluwer Arbitration Blog, 12 No-
vember 2018, available at http://arbitrationblog.kluwerarbitration.com/2018/11/12/the-mar-
riage-of-artificial-intelligence-blockchain-in-international-arbitration-a-peak-into-the-near-
future/.

Charlie Morgan, Will the Commercialisation of Blockchain Technologies Change the Face
of Arbitration?, Kluwer Arbitration Blog, 5 March 2018; Mauricio Duarte, Could Block-
chain Help the Recognition of International Arbitration Awards?, Kluwer Arbitration Blog,
20 April 2018.
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Convention, not least through BRI projects and legal technology. It is
an exciting time for arbitration and the New York Convention. | per-
sonally look forward to being part of it.
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Dr. Dimitrij Euler

INTERNATIONAL ARBITRATION AND THE PROTECTION
OF THE ENVIRONMENT: INVESTORS LISTENING
TO CIVIL SOCIETY

Introduction

Originally, a legal framework protected and dealt with one goal.
Dealing with migration, climate change and economic growth requires
legal framework to deal with several goals. In this regard, the Paris
Agreement’®, the Agenda 2030 of the European Union*”address the
Sustainable Development Goals (SDGs)'®. However, how to deal
with a collision of goals, for example, how to assess an agriculture
farm that irrigation system and village water infrastructure depends on
an artificial lake in nature resort but destroys the protected biodiver-
sity. Recent documents provide no guidance how to rate projects
which may achieve one SDG on cost of another. This paper aims to
provide some attempts of solutions.

Recent international documents addressing SDGs shift in the focus
of international investors and thereby may have a major impact on
emerging and developing countries, e.g. the Kyrgyz Republic. States
implement these policies and assesses risks and opportunities. The Eu-
ropean Union but also other states like the Kyrgyz Republic imple-
mented or plan to implement the Agenda 2030 in their domestic law.
These policies affect the core economy of a state, civil society, and
protection of public resources for contemporary and future genera-
tions.

19 paris Climate Agreement, December 2015, https://unfccc.int/process#:a0659cbd-3b30-
4c05-a4f9-268f16e5dd6b.

107 Eyropean Commission, The 2030 Agenda for Sustainable Development, https://ec.eu-
ropa.eu/europeaid/policies/european-development-policy/2030-
agenda-sustainable-development_en and United Nations, Transforming our
World: The 2030 Agenda for Sustainable Development, 2015, https://sustainabledevelop-
ment.un.org/post2015/transformingourworld/publication.

108 General Assembly, Transforming our world: the 2030 Agenda for Sustainable Develop-
ment, https://www.un.org/sustainabledevelopment/sustainable-development-goals/.
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Due to the broad application of these SDGs, the implementation
affects different legal disciplines. For example, it affects a higher
standard of protection of the environment, increase of the democratic
process, protection of minorities, and increase of good governance
(ESG). However, Agenda 2030 and the respective policies lack guid-
ance on how to solve situations in which these objectives collide and
how to set priorities among the different goals.

This paper argues that addressing SDGs creates more likely a ben-
efit if the legal framework governing the investment contains clear
ESG standards which establish participation rights, as well as methods
or valuation. It first addresses the content of ESG standard; thereafter
analyses the current international legal framework reflecting ESG; ad-
dresses the challenges caused by implementation of a higher ESG
standard; and, finally, suggests solutions to avoid conflicts and to price
ESG. The paper provides no overall analysis of environmental protec-
tion in international arbitration'® but reflects challenges related to the
current international awards and judgments.

Content of the Environment, Social and Governance (ESG)

In 2016, 195 states agreed on the Paris Agreement within the
United Nations Framework Convention on Climate Change to deal
with greenhouse-gas-emissions mitigation, adaptation, and finance,
starting in the year 2020. Additionally, recalling the failure to achieve
the Millennium Development Goals by 2015, the United Nations Gen-
eral Assembly re-collected 17 goals to develop sustainable in the Res-
olution 70/1 of the United Nations General Assembly. These SDGs
refer to:''° 1 -No poverty; 2 -Zero hunger; 3 -Good health and well-
being for people; 4 - Quality education; 5 - Gender equality; 6 - Clean
water and sanitation; 7 - Affordable and clean energy; 8 - Decent work

109 see following books, Alan Boyle and Catherine Redgwell, International Law and the Envi-
ronment, 4th ed. (Oxford University Press, 2019); Philippe Sands and others, Principles of
International Environmental Law, 4th ed. (Cambridge University Press, 2018); Daniel Bo-
dansky, The Art and Craft of International Environmental Law (Harvard University Press,
2011); Daniel Bodansky, Jutta Brunnée and Ellen Hey, eds., The Oxford Handbook of In-
ternational Environmental Law (Oxford University Press, 2008).

110 Website to SDGs, https://www.un.org/sustainabledevelopment/sustaina-
ble-development-goals/ (last visited 4.12.08).
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and economic growth; 9 - Industry, Innovation, and Infrastructure; 10
- Reducing inequalities; 11 - Sustainable cities and communities; 12 -
Responsible consumption and production; 13 - Climate action; 14 -
Life below water; 15 - Life on land; 16 - Peace, justice and strong
institutions; and 17 - Partnerships for the goals. Addressing these goals
in a legal framework can be understood as addressing ESG.
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States committed to achieve the SDGs by 2030 in the Agenda
2030.1* As a consequence, the European Union for example enacted
a legal framework to ensure that these goals are achieved.'* Similarly,
the Kyrgyz Republic announced a framework.**® Other states commit-
ted themselves similar. The framework provides a basis for investors
to assess projects in the light of these goals. Under these frameworks,
States fund and delegate duties to invest to Export Credit Agencies
and International Financial Institutions. It is namely in the World the

111 UN Committee on Economic, Social and Cultural Rights, General Comment 15,
E/C.12/2002/11, (20 January 2003). See also Report of the Sub-Commission on the Promo-
tion and Protection of Human Rights on its Fifty-Fifth Session, Resolution 2003/1, U.N.
Doc. E/CN.4/Sub.2/2003/43 (2003) (reaffirming “the right to drinking water supply and
sanitation for every woman, man and child”); Preliminary report of Special Rapporteur El
HadjiiGuiss¢é, E/CN.4/Sub.2/2002/10 (25 June 2002) (finding the right to drinking water to
be a human right).

European Commission, Action Plan: Financing Sustainable Growth, COM(2018) 97 final,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018DC0097.

Mr. KanybekImanaliev, Member of the Parliament, Deputy Chairman of the Committee on
Foreign Affairs, Defens and Security of the Jogorku Kenesh, announced in the International
Conference ,,The New York Convention and its Interaction with Domestic Laws of the
Central Asian Countries” 30 November 2018, Bishkek, Kyrgyz Republic.
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World Bank™, in Asia the Asian Development Bank*®, in Europe the
European Bank for Reconstruction and Development®, in the Euro-
pean Union the European Investment Bank''’, and in Germany the
KreditanstaltfiirWiederautbau KfW!8, The products of international
financial institutions and export credit agencies impose obligations on
participants related to international investments. Agenda 2030 likely
transfers soft to hard obligations upon the investor and its stakehold-
ers.

114 guystainable Development Goals (SDGs) and The 2030 Agenda,
http://www.worldbank.org/en/programs/sdgs-2030-agenda (last visited
6.12.18).

115 ADB and the Sustainable Development Goals,

https://www.adb.org/site/sdg/main (last visited 6.12.18).

116 EBRD expects to step up investments in support of 2030 development agenda,
https://www.ebrd.com/news/2018/ebrd-expects-to-step-up-invest-
ments-in-support-of-2030-development-agenda.html (last visited 6.12.18).

17 systainable Development Goals, http://reports.eib.org/eib-operations-inside-
the-eu-2017/sustainable-development-goals (last visited 6.12.18).

118 Das Nachhaltigkeitsportal der Kfw, https://www.kfw.de/nachhaltigkeit/KfW-
Konzern/Nachhaltigkeit/ (last visited 6.12.18).
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Current International Legal Framework

The framework to protect the environment under international law
contains rules of different origins and sources. They may refer to in-
dividual rights like the right to water''® at issue in Methanex Corpora-
tion v. United States of America'?; democratic rights***which are at
issue in Pac Rim v. El Salvador*??; or minority rights**as in Glamis
Gold v. the United States of America'®*.

The individual rights provide a minimum standard under interna-
tional law to protect individuals against action of the states. A state
may reduce some of these rights by legitimate law. However, the core
of some individual rights may not be reduced by any state legislation.

Additionally, democratic rights provide citizens of a state rights to
participate in the state’s decision making process. It encompasses the
rights to elect and to be elected. The rights do not require states to
become active and facilitate democratic action.

Finally, minority rights provide minorities protection of their cul-
ture, custom, and religion. These rights protect groups of individuals
like tribes that fit not in the system of the states but legitimately lived
at the place prior to the states foundation, for example nomads sharing
territory and not attached to a particular place or property. The rights
establish a duty of the state to actively approach and consult minori-
ties. Any state is free to provide a higher standard under domestic law
than the standard under international law.

Thesource of these rights lies in international documents. In partic-
ular, the International Covenant on Civil and Political Rights

11
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https://www2.ohchr.org/english/issues/water/docs/CESCR_GC_15.pdf.

Methanex Corporation v. United States of America, UNCITRAL,

https://www.italaw.com/cases/683.

[Arts. 21 and 22 of the ICCPR.]

122 pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No. ARB/09/12,
https://www.italaw.com/cases/783.

128 General Assembly, Role of languages and culture in the promotion andprotection of the
rights and identity of indigenous peoples, U.N. Doc. A/HRC/21/53,
https://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session21/A-
HRC-21-53_en.pdf.

124 Glamis Gold, Ltd. v. The United States of America, UNCITRAL,

https://www.italaw.com/cases/487.
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(ICCPR)'?*, African Charter on Human and Peoples' Rights
(ACHR)*® American Convention on Human Rights'*’, European
Convention on Human Rights (ECHR)*?® contain and reflect some of
these rules. Especially, the protection of minorities is in Art. 27 of the
ICCPR (‘In those States in which ethnic, religious or linguistic minor-
ities exist, persons belonging to such minorities shall not be denied the
right, in community with the other members of their group, to enjoy
their own culture, to profess and practise their own religion, or to use
their own language.’) and in details in the Convention concerning Dis-
crimination in Respect of Employment and Occupation™?,
Furthermore, international documents clarify the states’ obligation
to provide access to information and consult civil society in projects
that potentially adverse effects the environment or the civil society.™*
These international documents refer to the duty of the states to protect
individual rights, democratic rights, and minority rights, and to pro-
vide access to information and procedural rules which allow stake-
holders and civil society to raise issues and participate with regard to

125 The International Covenant on Civil and Political Rights (ICCPR) is a multilateral treaty
adopted by the United Nations General Assembly through GA. Resolution 2200A (XXI) on
16 December 1966, and in force from 23 March 1976, https://trea-
ties.un.org/pages/viewdetails.aspx?src=ind&mtdsg_no=iv-4&chapter=4&clang=_en.
African Charter on Human and Peoples' Rights, (Adopted 27 June 1981, OAU Doc.
CABJ/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force 21 October 1986),
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf.

American Convention on Human Rights, (Adopted at the Inter-American Specialized Con-

ference on Human Rights, San José, Costa Rica, 22 November 1969)

https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm.

European Convention on Human Rights, as amended by Protocols Nos. 11, and 14,

https://echr.coe.int/Pages/home.aspx?p=home.

Convention concerning Discrimination in Respect of Employment and Occupation, 1989

Indigenous and Tribal Peoples Convention - International Labour Organisation Convention

169, Convention concerning Discrimination in Respect of Employment and Occupation

(Entry into force: 15 Jun 1960), convention had been ratified by 175 out of 187 ILO mem-

ber states, https://www.ilo.org/dyn/normlex/de/f?p=1000:12100:0::NO::P12100_INSTRU-

MENT_ID,P12100_LANG_CODE:312256,en:NO.

130 Convention on Access to Information, Public Participation in Decision-making and Access
to Justice in Environmental Matters (Aarhus Convention), June 1998 ,
http://www.unece.org/environmental-policy/conventions/public-participation/publica-
tions/public-participation/convention-on-access-to-information-public-participation-in-de-
cision-making-and-access-to-justice-in-environmental-matters/convention-on-access-to-in-
formation-public-participation-in-decision-making-and-access-to-justice-in-environmental-
matters.html.
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the operation of larger projects. Some of these documents are interna-
tional hard and others soft law.

The duty to protect the environment and civil society may be
shifted to the private sector if the state is unable to protect it or them.
This matters for the private sector as an international investor may not
hardly justify its conduct to pollute the environment by the lack of
domestic law if the pollution breaches an international standard. Prin-
ciple 11 of the United Nations Guiding Principles on Business and
Human Rights establish ‘Business enterprises should respect human
rights. ..."**! and clarifies in the official commentary that *... [this ob-
ligation] exists over and above compliance with national laws and reg-
ulations protecting human rights. ..."**? Similarly, other sources reflect
the duty of business operators and investors to protect the environment
and the civil society.'* These documents emphasise the tendency that
business has to at least comply with an international standard in ab-
sence of a higher domestic standard.

The compliance with these international obligations issues de facto
a license to an investor with the relevantcivil society.** This social
license may be seen as a concession or agreement of the civil society
to the investor. It entails that the civil society agrees to the conduct of
the investor in addition to the investment agreement or concession of
the host state. For example, the traditional authority of the minority
accords in consultation with their people under their rule of law to the
business. The risk exists that the state provides a concession without

181 Guiding Principles for Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, U.N. Doc HR/PUB/11/04,
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf.
Guiding Principles for Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework, U.N. Doc HR/PUB/11/04,
https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf.
OECD Guidelines for Multinational Enterprises are government-backed recommendations
on responsible business conduct to encourage sustainable, updated 2011,
http://mneguidelines.oecd.org/about/; Equator Principles, https://equator-
principles.com/; IFC Performance Standards on Environmental and Social Sustainabil-

ity, https://www.ifc.org/performancestandards; Loan Market Authority, Green
Loan Principles, https://www.Ima.eu.com/applica-
tion/files/8415/2162/5092/LMA_Green_Loan_Principles_Bookletpdf.pdf.

John Morrison, The Social License: How to Keep your Organization Legitimate, Palgrave
Macmillan, 2014, p. 19.
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consultation of the minorities under its development program. As con-
sequences, the minorities rise their voice after the investor invested
and established operation.

Despite having a significant amount of international documents,
the international sources of the protection of the environment provide
no method to deal with a conflict of interest, for example, among
stakeholders, civil society and others protecting the environment. If
they priories differently the protection of the environment, social, and
governance, the operator of the investor needs to decide upon the con-
flict (this may even lead to working against a goal in favour of an-
other). For example, how to decide if the farmer transfers wetland to
a water reservoir to provide water to civilians and operate a farm while
destroying the biodiversity in the wetland. The local police will not
destroy the water reservoir if it strips at the same time the civilians of
the infrastructure.

Challenges due to the Implementation

ESG Obligations

Recent cases demonstrate the challenges investor face with regard
to conflicts of interest under ESG policy (first field) and the lack of
method to resolve it (second field).

The first field relates to unfair and unequal able treatment and ex-
propriation as well as only limited full protection and security disputes
in international dispute resolution. In Bear Creek Mining Corporation
v Peru, the investor sued the state for not renewing the concession
necessary for operating the mine.** The main question of the dispute
was whether the tribunal had received a social license based on con-
sultation activities with the local population.®*® The tribunal stated that
the investor has to prove that the communities should be aware of the
investor’s community work.**’ Philipp Sand noted that despite that the
ILO Convention no 169 Concerning Indigenous and Tribunal Peoples

135 Bear Creek Mining Corporation v Peru, ICSID, Award (20 November 17),
https://www.italaw.com/cases/2848.

1% Joshua Paine, Case Comment Bear Creek Mining Corporation v Republic of Peru, Judging
the Social License of Foreign Investment and Applying New Style Investment Treaties, I1C-
SID Review 2018 (33), pp. 340 — 348, p. 341.

137 Bear Creek Mining Corporation v Peru, ICSID, Award (20 November 17), para. 411.
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imposes no direct obligation on the state, it helps interpreting obliga-
tions of businesses.™*® The tribunal stated that the state failed to pro-
vide evidence that the investor failed to reach the community regard-
ing its operation.™ Under this set of rule, the investor has to inform
civil society about the options to be consulted with regard to the in-
vestment.

In another case, Wind stream Energy v Canada, the investor sued
Canada for not finalizing the Feed-In Tariff contract as originally in-
tended due to the government non-stringent behaviour.**° Canada first
confirmed willingness of a Feed-In Tariff despite that the policy was
not in place at the time of negotiations. Thereafter, scientific evidences
assessed the technology differently. Civil Society’s interest and the
interest of the investor collided, so that ultimately, the Canadian mu-
nicipalities rejected the suggested offer and confirmed reject negotia-
tions.**! Under this set of rules, the state created trust to invest in the
ESG framework but ultimately rejected a contract due to other envi-
ronmental concerns.

On the other hand, in Peter Allad v Barbados the investor claimed
from Barbados damages due to Barbados failure to maintain the bio-
diversity next to his resort.**? The tribunal rejected the investors claim
as the investor failed to proof the environmental degradation. Despite
the decision against the investor, the question if a state has to maintain
under full protection and security the ecosystem caused significant at-
tention.*® Under this set of rules, the investor invested based on the
states ESG policy but failed to prove damages related to the state’s
alleged violation of its own policy.

1% Joshua Paine, Case Comment Bear Creek Mining Corporation v Republic of Peru, Judging
the Social License of Foreign Investment and Applying New Style Investment Treaties, IC-
SID Review 2018 (33), pp. 340 — 348, p. 343.

1% Bear Creek Mining Corporation v Peru, ICSID, Award (20 November 17), p. 211.

140 WwWindstream Energy v. Canada, UNCITRAL, Arbitration, Award (27 January 2016),
https://www.italaw.com/cases/1585.

%1 James Harrison, Significant International Environmental Law Cases 2016 — 2017, Journal
of International Law, 2018 (30), pp. 527 — 541 p. 528..

192 peter A. Allard v. The Government of Barbados, PCA Case No. 2012-06, Peter A. Allard v.
The Government of Barbados, PCA Case No. 2012-06.

143 James Harrison, Significant International Environmental Law Cases 2016 — 2017, Journal
of International Law, 2017 (29), pp. 553 — 563, p. 557.
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Tribunals decide in both direction related to ESG. If for example
the Kyrgyz Republic establishes a bidding framework for green pro-
jects such as windmills, smart grid, railways, and telecom, an error in
the negotiation process, a higher standard or adjustment of the tariff
after the granted concession or signed contract, as well as a delay in
announced governmental infrastructure entails the risk of breaching
the investor’s right. The government needs to carefully draft the policy
and act foreseeable for an investor to avoid or reduce this risk.

ESG Valuations

In the second field, if a dispute arises, the question of assessing the
environment remains unclear. Only few international documents pro-
vide methods of assessing the environment.'** The international
framework seems to provides no answer how to monetarize an envi-
ronmental damage.

The ICJ Certain Activities carried out by Nicaragua in the Border
Area and Construction of a Road in Costa Rica along the San Juan
River Judgment Feb 2018 dealt with Compensation and Quantum of
Damages in an international case. In this Judgment, Costa Rica had
claimed damages for the destruction of the biodiversity from Nicara-
gua due to the latter’s activities.**® The question of quantum of dam-
ages laid core of the example.'*® The court confirmed that to carry out
an environmental impact assessment is a requirement of general inter-
national law.'*’ Nicaragua failed in fulfilling this requirement. As a
consequence, the tribunal decided that Nicaragua has to pay Costa
Rica damages but a lower amount than Costa Rica claimed. The tribu-
nal outlines that no universal approach exists with regard to the assess-
ment of environmental damages.’*® It applied an autonomous ap-
proach assessing the environmental damages, a combination of ap-
proaches already applied by international tribunals in investor state

144 For example, Global Reporting Initiative, GRI Standards, https://www.globalreport-
ing.org/standards.

145 1CJ, Judgement of 16 December 2015.

146 James Harrison, Significant International Environmental Law Cases: 2017 — 2018, in Jour-
nal of Environmental Law, 2016 (28), pp. 533 / 550, p. 534.

147 James Harrison, Significant International Environmental Law Cases: 2015 — 2016, in Jour-
nal of Environmental Law, 2016 (28), pp. 533 / 550, p. 534.

148 1CJ, Judgement of 2 February 2018, para. 44.
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cases.'*® Judge Dugard emphasised in the dissenting opinion the fail-
ure to appropriately assess the methods using exclusively one method
only despite the statement to combine the methods.™ In particular it
was unclear to assess the value of 300 trees older than 100 years.™*
Various options not mentioned in this case remain to be assessed: val-
uation of cost for replacement, valuation of income generated due to
harvesting, or sustainable harvesting of the forest (including value for
the public such as function of carbon sink or production of oxygen),
cost of plantation, cost of plantation plus maintenance of the first year,
costs of the replacement until as it was prior to the moment of destruc-
tion.

Avoidance of Conflicts and Valuation

This paper suggests to include conflict of ESG interest and meth-
ods of valuation in the legal framework among the investor, state and
civil society. The Equator Principles provide guidance on how to ad-
dress ESG in the framework for financial institutions.**? This docu-
ment covers ESG in the light of financial institutions and largely ad-
dresses the IFC Standards. It is one option to include them in the fa-
cility agreement but other may be possible as well.

In order to ensure compliance with the ESG, the operator may only
receive loans if it provides evidence that ESG measures are addressed
and so far possible fulfilled (i.e. ESG Compliance as Condition Prec-
edent for First Drawing). In this regard, an independent environmental
advisor may audit the project and provides a report to the financial
institutions. Compliance with ESG is done on regularly basis together
with an action plan reflecting the current operation in the light of ESG
at the time of assessment (i.e. ESG Assessment, Reporting and Action
Plan).

The report of the ESG advisor could be published to the community
to allow them access in the basis and measures with regard to the ESG
compliance. The transparency provisions establish a claim mechanism

149 1CJ, Judgement of 2 February 2018, para. 52.

150 1y, Dissenting Opinion of Judge Dugard, Judgement of 2 February 2018, para. 10.

151 1CJ, Dissenting Opinion of Judge Dugard, Judgement of 2 February 2018, para. 16.

152 Guidance to EPFIs on Incorporating Environmental and Social Considerations into Loan
Documentation, http://www.compliance-exchange.com/governance/library/equatorprinlo-
andoc.pdf.
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for the benefit of the community if the community is of the opinion
that the ESG goals are not addressed or other violation exist with re-
gard to their rights (i.e. Transparency and Community Obligations). It
is a standing offer to the community to mediate or arbitrate claims un-
der domestic law. The mediator decides if the claim lies in the subject
of the investor or the state and shifts the claim in either responsibility
(i.e. Due Process for the Community prior to the Dispute).

The framework establishes how ESG compliance is rated and mon-
etarised (Include Methods on Evaluation). Merely referring to the
method of evaluation as established by the GRI may not be sufficient
for a rating. Further research has to be done in this area. If a tribunal
requires the investor to re-establish ESG benefits to the civil society,
an auditor supervises the implementation or reconstruction.

The investor may reduce refinance costs if the project is operated
under ESG compliance. It allows access to Export Credit Agencies
and other International Financial Institutions. Any failure to comply
with ESG may lead to higher costs. If the operator achieves only some
ESG, the interest rate should adjusted depending on the degree of com-
pliance (i.e. Interest Rates adjustment related to ESG Compliance).

If a dispute arises in connection with the investment, the provisions
above provide enough evidence to prove the conduct of the investor
with regard to the community and allow a tribunal to interpret the en-
vironment and social damage.

Conclusion

The 17 SDG aim a lot. The implementation likely leads to collision
among the different SDGs. However, not addressing them is not the
solution for the investor, since in case of a dispute the tribunal likely
assess non-compliance in favour of the opposing party. The interna-
tional legal ESG framework tends to shift the duty to address interna-
tional law on the investor in states unable to address them.

Addressing ESG strengthens the business relationship among all
the participants. The dialogue among civil society, the state, and the
investor may increase the value of an investment while reducing the
likelihood of a state measures that deals with ESG. Addressing the
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ESG at an early stage legitimizes the investment and strengthens the
business relationship between all stakeholders.
Dr. Apostolos Anthimos

ONLINE DISPUTE RESOLUTION. THE .EU ADR PARADIGM
Introduction

It is beyond any doubt that since the 1997 Treaty of Amsterdam,
which initiated the opening of judicial cooperation in civil and com-
mercial matters, domestic civil proceduresare influenced by EU legis-
lation on issues such as International Civil Litigation and Conflict of
laws. One could undoubtedly claim that, to start cross border litiga-
tion, a European lawyer needs to be aware of at least 10 EC regula-
tions. In particular:

i) Inorder to select the proper legal regime, one needs to know the
scope of application of Regulations 44/2001 (Brussels 1),
2201/2003 (Brussels 1la), the Insolvency Regulation
(1346/2000), the Payment Order Regulation (1896/2006), the
Small Claims Regulation (861/2007), the Maintenance Regula-
tion (4/2009), and the Lugano Convention.

ii) In order to establish the proper forum, one needs to know
mainly the particulars of Reg. 44/2001 (for civil and commer-
cial matters) and 2201/2003 (for family matters), or even the
provisions of the Lugano Convention.

iii) In order to ensure an impeccable service of process, one needs
to consult the provisions of Reg. 1393/2007 on service of pro-
cess abroad.

iv) In order to achieve the best possible means of evidence, one
needs to possess the content of the cross border evidence regu-
lation (1206/2001).

V) In order to trace the proper applicable law, one needs to distin-
guish between Regulations Rome | (593/2008) for contractual,
and Il (865/2007) for non-contractual obligations.

vi) Finally, in order to proceed to recognition and / or enforcement,
one needs to be aware of the differences between the regulations
mentioned under i), and the specific mechanism established by
the European Enforcement Order Regulation Nr. 805/2004.
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Still, there are other ways of dealing with a cross border dispute,
much easier to cope with. One solution would fall under the directive
2008/52 on mediation in civil and commercial matters, which has been
transposed into national law by all Member States (except Denmark).
There is a huge debate about mediation, its pros and cons. However,
this is not my topic. | will focus on a particular dispute resolution
mechanism which was established by the EU, with the aim to resolve
cases of a particular nature, namely domain name disputes under the
European code .eu.

A. What is a Top-level Domain Name? — What is .eu?

A domain name is a simple way for a person or a legal entity to be
identified on the Internet. Rather than having numerical addresses that
are difficult to remember, Internet users prefer domain names. Exam-
ples include ‘europa.eu’ (the home page of the European institutions).
Top Level Domains (TLDs) are at the heart of the international Inter-
net domain name system — they are the ‘suffix’ at the end of the do-
main name, and come in two basic categories: i) generic TLDs
(9TLDs), which are not tied to any country. Among others, these in-
clude the following: .com, .org, .net, and .biz, to name but a few; ii)
country code TLDs (ccTLDs) such as the French .fr, the British .uk,
or the Romanian.ro. The “.eu” TLD is the EU code, and is not replac-
ing any existing national country code TLDs in the EU, but comple-
ments them and gives users the option of having a pan-European In-
ternet identity for their ‘internet presence’.

Since the end of 2005, registration under the European Union code.
eu is also provided. The establishment of a special code for the EC
was organized and based on long and arduous efforts of EU institu-
tions™, whose achievement was Regulation (EC) 733/2002 of
22.4.2002 "on the implementation of the. eu Top Level Domain"**,
The main objectives of the Community as stated in the preamble are:

158 COM (2000), 153, 2.2.2000, The creation of the .EU Internet top level domain,COM
(2000) 202, 11.4.2000, The Organisation and Management of the Internet International and
European Policy Issues 1998 — 2000, COM (2000) 421, 5.7.2000, Internet domain name
system — Creating the .eu top level domain, COM (2000) 827 = 0OJ C 96 E / 27.3.2001, p.
333-335, on the implementation of the Internet Top Level Domain ".EU".

154 0J L 113/30.4.2002, p. 1 et seq.
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To promote the internal market in cyberspace; to combat the digital
divide, while protecting however the privacy of users; and to achieve
a system of self-regulation and self-administration. Against this back-
ground, Reg. 733/2002 determined the features of the Registry, which
would be charged with the organization, administration and manage-
ment of the .eu system. Next step was the Commission's designation
of a European registry administrator. By Commission decision of
21.5.2003 the reins of the EU domain name were given to the Euro-
pean Registry for Internet Domains (EURID), which is based in Brus-
sels™. The Registry was assigned with the following powers: The reg-
istration of domain names; the observance of the database; building an
online search service; and the accreditation of registrars across Eu-
rope®®.

From the very beginning, the main objective of the EC was the es-
tablishment of a legal framework for combating the plague of abusive
registrations, which afflicted in the past both national, and general do-
main name codes. Article 4 § 2 d Reg. 733/2002 laid the foundation to
establish a system of out of court dispute resolution mechanism for .eu
domain name registrations. On the basis of Article 5 § 1 Reg.
733/2002, Reg. 874 / 2004 dated from 28.4.2004, “laying down public
policy rules concerning the implementation and functions of the .eu
Top Level Domain and the principles governing registration” was
adopted™’. This Regulation triggered the activation of the EC code. In
particular, this regulation achieved the following:

155 www.eurid.eu

1% Two monographs have been published on the .eu domain name system in Germany, see
Kipping, Das Recht der .eu-Domains (2008), and Scheunemann, Die .eu Domain: Regist-
rierung und Streitbeilegung (2008). In addition see Morrissey, The .eu waiting game, Ma-
naging Intellectual Property March 2005, 42 et seq, Nolan / McMahon,
EverCloserUnion.eu, CRi 2006, 17-21, Koenig / Neumann, Europas Identitét im Internet -
die Einfiihrung der Top-Level-Domain ".eu”, Teile I und II, JurPC Web-Dok. 154/2002,
Abs. 1 - 36. For ECJ case law on the matter, see Order of the Court (Sixth Chamber) of 17
February 2009, Galileo Lebensmittel GmbH & Co. KG v Commission of the European
Communities, ECR 2009, 1-959, and Order of the Court of First Instance (Second Cham-
ber) of 28 August 2007, Galileo Lebensmittel GmbH & Co. KG v Commission of the Euro-
pean Communities, ECR 2007, 11-93

OJ L 162/30.4.2004, p. 40 et seq. See also Fercsik Schnyder, Die europarechtliche Rege-
lung der Einfiihrung der Top Level Domain ,,.eu” auf Verordnungsebene, Hanse Law Re-
view Vol. 2 No. 1, 9 et seq., Bock, Die dotEU-Domain auf den Vormarsch, AnwBI 2005,
416.

15

<

154



a. It gave the possibility to apply for a .eu domain name registra-
tion via a digital - and thus rapid and quite effective - procedure,
covering all EU official languages.

b. It consolidated the principle of first come, first served registra-
tion policy.

c. It established a gradual registration procedure so as to prevent
cyber squatting. Unfortunately, this has not does been averted
entirely in practice.

d. It identified the terms and conditions for the assignment of do-
main names.

The green light to start up the application phase was given on
7.12.2005. Since then, over 3 million domain names were regis-
tered™®, making the .eu domain name code one of the most attractive
cyber-locations worldwide within less than five years.

One of the major worries of the EU was how to combat delays in
conflicts arising out of domain name registrations under the .eu code.
At this stage | will depict the problem by means of a short case study,
so as to deal easier with the issue henceforth: A, a company with its
seat in Bucharest, Romania, is the owner of a national trademark, let
us say “Steaua”. The company already is the holder of the domain
name steaua.ro. A is thinking to expand its activities outside the coun-
try, which is the reason why they decide to register their Romanian
trademark under the .eu code. To their surprise, they realize that this
particular domain name has been registered by B, a Greek individual,
resident of Thessaloniki, who is neither affiliated with the Romanian
company, nor has any IP rights on the sign in question. A wants to
annul B’s registration, and claim the distinctive sign for its own use.
A’s board and legal counsellor are therefore of the opinion to start lit-
igation against B before Romanian courts of law, but hesitate because
of a number of issues, such as international jurisdiction, service of pro-
cess abroad, translation of documents in the ensuing proceedings, ev-
idence, applicable law, recognition and enforcement of the Romanian
ruling in Greece, to name but a few. An alternative to the costly and
definitely lengthy solution of double (Romania & Greece) or cross
border litigation (Greece directly) exists in this case since 2006,

1588 See EURID’s quarterly progress Report for the 3rd Quarter 2012, in the following link:
http://www.eurid.eu/files/publ/Q3_2013.pdf.
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namely Regulation 874/2004, which establishes a unified EC-wide
ADR procedure, expeditious, fully digitalized, harmonizing the appli-
cable law in question, and setting aside all problems surrounding in-
ternational litigation, the likes of which | mentioned before.

Nextissueto be resolvedwastheestablishment of a Resolution Body
for dealing with .eu domain name disputes'®®. Since the beginning of
2006 the .eu ADR Dispute Resolution Centre operates under the aus-
pices of the EU™. The headquarters of the .eu ADR Centre are situ-
ated in Prague. Currently it is the sole Dispute Resolution Body deal-
ing with complaints related to disputes arising from the use of .eu do-
main names. Its establishment was the product of a competition held
according to Article 23 Reg. 874/2004 (Selection of providers for al-
ternative dispute resolution)®®..

B. The Basic Principles of the .eu ADR Court

The basic operating principles of the .eu ADR Court are defined in
Avrticles 22 and 23 Reg. 874/2004'%?. These provisions provide for the
possibility of adjudication through either a single or a three member
arbitration committee [or Panel] (Article 23 § 2 para. A). The selection
of the arbitrators - Panellists was carried by internal procedures of the
alternative dispute resolution provider. The nominated Panellists
demonstrate the required 'expertise' in the field, whereas the provider
is obliged to maintain a list of Panellists with relevant qualifications,

159 Gongol, Out-of-court dispute resolution policy in EU electronic commerce, Budapest

Tech, Keleti Faculty of Economics, FIKUSZ 2008 Business Sciences - Symposium
for Young Researchers: Proceedings, 2008, pp 41-54

10 https://eu.adr.eu/

181 Taylor, Alternative dispute resolution: Its application to protect intellectual property rights
under .eu: The first pan-regional top level domain name,RDAI/ IBLJ, N°2, 2007, 231 et
seq, Hoeren, Streitschlichtung rund um die .eu-Domain - ein erster Eindruck, MMR 20086,
777, Jaeger-Lenz, Die Einfiihrung der .eu-Domains — Rechtliche Rahmenbedingungen fiir
Registrierung und Streitigkeiten, WRP 2005, 1234-1239.

162 For a more detailed presentation see Schafft, Streitigkeiten iiber ,,.eu-Domains*, GRUR
2004, 986, Bettinger, Alternative Streitbeilegung fiir .EU, WRP 2006, 548 et seq., Eichel-
berger, Das Verhiltnis von alternativen Streitbeilegungsverfahren zum Zivilprozess bei
Streitigkeiten tiber .eu-Domains, K&R 2008,410-413, Remmertz, ADR — an alternative for
.eu domain name disputes?, CRi 2006, 161-164.
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which is freely accessible on the Internet (pursuant to Article 23 § 2
).

The operational framework of the arbitration procedure is specified
in Article 22 § 1 Reg. 874/2004. The following disputes constitute ex-
clusively the subject matter jurisdiction of the .eu ADR court:

a. Speculative or abusive registrations, and

b. Appeal / Recourse against decisions of the registry on registra-
tion or refusal of registration of the domain name requested.

c. Therefore, claims on monetary or other damages, as well as ac-
tions for recovery of costs by the applicant are outside the scope
of the arbitration process.

The activation of arbitration proceedings is not mandatory for the
complainant, who can seek protection directly before the courts. In-
stead, participation in the arbitration process is binding for the domain
name holder and the Registry (Article 22 § 2). The costs of proceed-
ings are to be paid by the complainant, who is obliged to proceed to
advance payment of the ADR court’s fees.

With regard to appeals against the registry, it is stipulated that the
language of the proceedings must be English. Conversely, when the
complainant seeks protection against a .eu domain name holder, the
language is to be determined on the basis of the administrative proce-
dure followed for the registration of the name. For example, if | would
wish to take action against the holder of the domain name anthimos.eu,
I should check the language that the latter chose at the registration
stage. The powers given to the holder to select any language he/she
wishes, however, may cause difficulties at the stage of proceedings.
For this reason, the possibility to change the language of the proceed-
ings is given, in accordance with the requirements set under Article 22
§ 4 Reg. 874/2004.

Throughout the course of arbitration proceedings any change in the
legal status of the domain name is prohibited, for instance, its transfer
or cancellation for other reasons not related to pending proceedings.
The Regulation provides for a preliminary review stage of the com-
plaint by the provider of alternative dispute resolution, in order to ver-
ify its compliance with the provisions of Reg. 733/2002 & 874/2004,
and the procedural rules of the arbitral tribunal. In case of deficiencies,
the applicant is to be informed and he/she will be asked to rectify
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his/her application within a reasonable time set by the provider.
Through this pre-trial stage the arbitration Panel is exempted from any
admissibility control of the complaint related to its proper filing.

The complaint is then notified to the defendant through provider
channels. Within thirty days upon receipt, the defendant is obliged to
state his position (Article 22 § 8). The arbitration panel is required to
issue a decision within thirty days from the date of receipt of the de-
fendant’s response. In case that the latter fails to submit one, the 30
days term begins from the day on which the period for filing a response
elapsed. The decisions of the arbitration committee should be fully
reasoned; their publication on the website of the provider is manda-
tory.

Over the next three business days upon receiving the decision, the
provider shall communicate its text tothe parties. Thedecisionis-
binding for the disputants. However, the right to initiate legal proceed-
ings for challenging the decision with in 30 calendar days upon noti-
fication is provided by the Regulation (Article 22 § 13).

From what has been said until now, it is easy to understand that the
process as defined under Article 22 Reg. 874/2004 is elliptical: It fails
to cover a number of issues, and causes interpretation difficulties on
the very issues it attempts to regulate. For this reason, the .eu ADR
Court has developed the ADR Rules and the Supplementary Rules for
Alternative Dispute Resolution®. These rules are a mixture of admin-
istrative, procedural and substantive provisions, and a useful guide for
any potential party to a .eu dispute.

C. The proceedings before the arbitral tribunal
I will now try to give concise description of the proceedings fol-
lowed during a .eu dispute by the ADR Court, which as already men-
tioned, is the sole alternative ADR provider for this kind of disputes.
I. The ADR Rules

The ADR Rules are divided into three chapters:

163 https://eu.adr.eu/adr/adr_rules/index.php
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1. The first chapter [General Provisions - Articles Al - A6] con-
tains very useful information about pre-trial issues. In particular, Ar-
ticle A 1 contains a series of definitions on key concepts of the proce-
dure, while Article A 2 regulates the details of the required notifica-
tions. This provision is extremely important, if one takes into account
the innovative nature of the process, namely the purely digital envi-
ronment in which the dispute unfolds.

A very critical issue is regulated in Article A 3 of the ADR Rules.
The arbitration process could virtually take place in any EU language.
The Rules provide however the possibility to change the language of
proceedings, by filing a special remedy prior to the beginning of arbi-
tration. The details of this special procedure are determined by the
provision aforementioned.

A settlement among the parties is also possible before the start of
arbitration proceedings, which is binding for the Panellists, once they
have been notified hereon. At the same time, suspension of proceed-
ings is also allowed, if the parties wish to attempt to settle their dis-
pute. Article A 4 regulates the formalities of the latter in detail.

The question of parallel pending proceedings before a national
court is dealt with in Article A 5: The ADR Rules clearly state that
"the conduct of the proceedings shall not be affected by any court pro-
ceedings." However, the existence of a final decision concerning the
dispute, which has been announced to the .eu ADR Court, leads to
termination of proceedings in accordance with Article A 4 § 3 ADR
rules.

2. In the second chapter, bearing the title "Conduct of arbitration
proceedings”, both administrative and procedural rules are to be
found. In particular, given the peculiarities in the preparation of pro-
ceedings, the ADR Rules have introduced a quasi-review of the com-
plaint’s admissibility from the administrative branch of the arbitration
body, so as to avoid the unnecessary burden of the Panel. Attempting
an empirical approach to the process, we could describe the individual
stages as follows: The "Complaint” is filed before the arbitration tri-
bunal. Under Article B 1, all details and prerequisites of the contents
of the 'complaint’ are defined exhaustively.

The arbitral tribunal dates the receipt, and subsequently examines
the complaint in regards to its compliance with the conditions laid
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down in Article B 1. In case of deficiencies, the complainant is in-
formed and asked to rectify the action within a deadline set by the .eu
ADR Court. If the action is free of shortages, the arbitration body
marks the day of commencement of arbitration proceedings, and then
sends the action to the defendant [for details see Article B 2 ADR
Rules].

Upon receipt of the complaint, the defendant has 30 working days
to respond / refute the claims of the complainant. According to Article
B 3, and in a similar fashion as we saw in the case of the complaint,
the "response™ is subject to certain formal conditions, which must be
respected by the defendant as well, otherwise the arbitration board will
return the document to its sender, in the same manner followed for the
complaint.

Once the complaint and response filing process has been termi-
nated, the arbitral body considers the file as "completed™, and proceeds
then to the appointment of the Commission/Panel, which will be asked
to rule on the dispute. The case may be tried either by one Panellist or
a three-member Panel / arbitration committee [see Article B 4]. For
the second alternative, the consent of both parties is required. The se-
lection of Panellists is then based on equal treatment, i.e., one Panellist
is chosen by each party, and one by the arbitration body; the latter
appoints also the Panellist in case where the parties did not choose a
3-member-Panel to deal with their dispute. In any case, it is a basic
prerequisite that the panellist or panellists possess the necessary qual-
ifications of impartiality and independence, as defined in Article B 5
ADR Rules.

Upon completion of the appointment of the Panel, and after the
deadline for requesting an exemption from the parties has been
elapsed, the file is then formally transmitted to the arbitration panel
(one or three member section). The latter has 30 days to render its de-
cision, beginning from the official date the defendant’s reply has been
received, and not from the date of its appointment. A request for ex-
tending the above term can be however submitted. The committee
holds certain powers, set out in Articles B 7-9 ADR Rules.

It should be emphasized that immediate contact between the Pan-
ellist and the parties is not allowed under any conditions whatsoever.
Sole responsible for the purposes of receiving and transmitting
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documents and requests of the parties is the so-called "case adminis-
trator”, a person exclusively entrusted with the case by the arbitration
body.

Article B 11 ADR rules contains special provisions with regard to
the particulars of the award rendered by the committee. This provision
essentially repeats what is already stipulated in Article 21 Reg.
874/2004. All possible forms of decision that may be rendered by the
committee are enlisted in Article B 12 ADR Rules, namely: The rejec-
tion or acceptance of the complaint on the one hand, and also another
form of ruling, i.e. the so-called interim decision, which could be con-
sidered equivalent to a decree ordering the conduct of evidence, or
similar to a decision ordering adjournment of the proceedings until
evidence deemed relevant to the case in question is produced.

Finally, a noteworthy potential development is regulated in Article
B 12 h ADR Rules, pursuant to which, "if after considering the sub-
missions the Panel finds that the Complaint was initiated in bad faith,
the Panel shall declare in its decision that the Complaint was brought
in bad faith and constitutes an abuse of administrative proceeding".

From the time the decision has been notified to the parties, the latter
have thirty calendar days at their disposal, in order to hinder the en-
forcement of the award. A special remedy against the latter is not men-
tioned neither in the Regulations, nor the ADR Rules. The latter use
the wording "legal proceedings" before a national court, a fact that
automatically leaves space to national jurisdictions to decide upon the
very nature of the above, whereas the same remedy stands as a reason
for suspending the enforcement of the Panels decision.

3. The third and final chapter contains provisions regulating the
exclusion of liability of the arbitration body and its panellists, and the
right to amend the .eu ADR Rules by the Registry (i.e. the EURId).

By the end of 2013, the caseload of the .eu ADR Court was as fol-

lows*64:

Year Number of disputes
2006 718
2007 187

184 1 wish to thank Ms. Lada Vélkova from the Czech Arbitration Court for her kind assistance
with respect to the statistical data of the .eu ADR Court.
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Year Number of disputes
2008 102

2009 51

2010 62

2011 34

2012 45

2013 52

Total 1251

Year Number of Language Trials
2006 7

2007 5

2008 2

2009 1

2010 2

2011 1

2012 3

2013 5

Total 26

I1. Challenge of .eu ADR Decisions Before National Courts

As previously mentioned, the parties are entitled to challenge the
decision. In particular, according to Art. 22 para 13 Reg. 874/2004,
“the results of ADR shall be binding on the parties and the Registry
unless court proceedings are initiated within 30 calendar days of the
notification of the result of the ADR procedure to the parties”. A sta-
tistically small number of decisions rendered by the .eu ADR Court
have been challenged before national courts, as evidenced in the fol-
lowing table:
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Result of the dispute Number of proceedings
Claim accepted 5
Claim denied 11
Settlement 5
Withdrawal 2
Pending 13
Total 36

The best known case'® is the reifen.eu case Nr. 910, which
caused even a preliminary ruling before the ECJ. In particular, the de-
feated party challenged the decision before the competent court of 1%
instance in Salzburg, Austria. Upon his second defeat, the party lodged
an appeal before the Appellate court of Linz, facing another rejection,
which brought the dispute before the OGH, i.e. the supreme Austrian
court. The latter opted to refer the matter to the ECJ*’, which inter-
preted the relevant provision (Art 22 Reg. 874/2004) in accordance
with the initial decision of the CAC and the following rulings of the
Austrian courts (decision in case C-569/08, from 3.6.2010)%, As it

165 For a thorough analysis of the .eu ADR Court case law and pertinent decisions from
national courts, see Rau, Der internationale Schutz von Domainnamen und Markenrechten
im Internet (2010), p. 254 et seq.
https://eu.adr.eu/adr/decisions/decision.php?dispute_id=910 = GRUR
2006, 947

OGH Case no. 170b17/08m, decision of 18.11.2008.

Judgment of the Court (Second Chamber) of 3 June 2010, Internetportal und Marketing
GmbH v Richard Schlicht, ECR 2010, 1-4871. The decision was commented by Thiele,
Wirtschaftsrechtliche Blatter 2010, p. 346-347;Viefhues, EUGH: Eintragung von "www.rei-
fen.eu" durch Trick mit Sonderzeichen bosgldubig erschlichen, GRUR-Prax 2010, p. 288,
Wendt, EuGH: Bosgldaubige Domainregistrierung bei ".eu"-Domains reifen.eu, MMR 2010,
p. 542-543, Anderl, EuGH zu bosglédubigen Domain-Registrierungen, European Law Re-
porter 2010, p. 250-254, Puhr, Marken- und Domainnamensrecht, GRUR-Int 2010, p. 855-
856, Gonzalez Vaqué, EI TIUE precisa el alcance de la nocion de mala fe en caso de regis-
tro abusivo de nombres de dominio (Reglamentato n°874/2004): la sentencia "Internetportal
und Marketing GmbH", Autocontrol 2010 n°® 158, p.11-14, Grétschl, Zur Bosglaubigkeit
bei der Anmeldung von .eu-Domains, MR-Int: Europiische Rundschau zum Medienrecht,
IP- & IT-Recht 2010, p. 126-132, Sujecki, Concept of "Bad Faith" in the domain name
registration of an .eu top level domain, European Intellectual Property Review 2012, p.
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was to be expected, the Austrian Supreme Court (decision from
13.7.2010) abided by the ECJ’s ruling in the procedure followed®°.

Finally, it remains unclear whether the .eu ADR Court is allowed
to address a preliminary question directly to the ECJ. One panellist
dared this step. In particular, in the ADR proceeding case no. 3757,
the Panel had rendered an interim decision, in which it referred the
following question to the European Court of Justice for a preliminary
ruling: Is the Arbitration Court attached to the Economic Chamber of
the Czech Republic and Agricultural Chamber of the Czech Republic
for alternative dispute resolution (ADR) for .eu domain name disputes
(Czech Arbitration Court), set up accordingly to EC Regulation
874/2004, authorized to make a reference to the Court of Justice pur-
suant to the second paragraph of article 234 EG?The ECJ assigned
the case with no. C-126/07*"*. However, soon after its referral to the
ECJ, the Panel terminated the proceedings because the parties had
reached an out-of-court settlement’?,

D. Comments on the .eu ADR Procedure

What follows are some comments on issues concerning the ADR-
Rules and the overall operation of this Dispute Resolution mecha-
nism'”® in my capacity as a Panellist of this Arbitration Court since its
early stages.

803-807, Ernst, EU-Domain: Kuriosititenkabinett in "sunrise-period”, jurisPR-WettbhR
8/2010 Anm. 3 zu EuGH 2. Kammer, Urteil vom 03.06.2010 - C-569/08.

169 OGH 13.7.2010, jusIT 2010/83, p. 175 (Thiele) = wbl 2010, 597/226 (Thiele) = EvBI
2010/151, p. 1065 = OB12011/5 p. 24 (Biichele) = GRUR Int 2011,352 - reifen.eu IlI.

70 https://eu.adr.eu/adr/decisions/decision.php?dispute_id=3757.

10J C 117/ 26.05.2007, p. 8.

172.0J C 297/ 8.12.2007, p. 34.

173 See also Willoughby, Domain Name DRS Policies: from the sublime to the ridiculous,
Journal of Intellectual Property Law & Practice, VVol. 1, No. 8, 539-549, Willoughby, The
scandal of the .eu regulations, Managing Intellectual Property November 2004, 20 et seq,
Taylor, The ‘.eu” domain name: one year on, World Trademark ReviewSeptember/October
2007, 54 et seq,Malte Miiller, .eu-Domains: Erkenntnisse aus dem ersten Jahr Spruchpraxis,
GRUR Int 2007, p. 990 et seq.,Malte Miiller, Das neue alternative Streitbeilegungsverfah-
ren fiir .eu-Domains: Einfithrung und erste Erkenntnisse aus der Praxis, SchiedsVZ 2008, p.
76 et seq., Thiele, Abgereift - Européisches Domainrecht unter "dot eu, M&R 2011, 103 et
seq, Mietzel, Die ersten 200 ADR-Entscheidungen zu .eu-Domains - Im Spagat zwischen
Recht und Gerechtigkeit, MMR 2007, 282, Mietzel, Quo vadis — .eu-ADR? - Eine erneute
Bestandsaufnahme nach 650 Entscheidungen, MMR 2007, 757, Pothmann / Guhn, Erste
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1. An important drawback constitutes the translation of ADR Rules
in some languages, like for example the Greek version, which contains
plenty of incomprehensive terms, thus causing uncertainties, which
hinder the work of both parties and their attorneys, and also the mis-
sion of Panellists, who are required to interpret the relevant regula-
tions. As a Greek national, | would like to focus my comments on the
translation of the Rules into the Greek language, although | could say
some words in regard to the German version, but | would prefer to
leave this point to my German and Austrian colleagues.

First of all, the downloadable Greek version shows numerous tech-
nical failures related to the reproduction of paragraphs and their num-
bers. Secondly, the translation did not take into account the Greek al-
phabet with regard to the numbering of the paragraphs. Thirdly, the
terminology used is far from being described as accurate. Last but by
no means least, some passages failed to reproduce the meaning given
in other versions, with most notable the example of Art. B 4 d ADR-
Rules, where the Greek version is literally incoherent.

2. My second remark deals also with language issues, although
from a different perspective. | am referring to an interim decision on
case 26754, concerning a request to change the language of ADR
proceeding. Both parties were Greeks, located in Athens. The respond-
ent opted for English in the registration agreement. The complainant
put forward reasons of economy of proceedings, since all documents
were written in Greek, i.e. the common language of the parties. The
Panel rejected the request, stating that there was no evidence of

Analyse der Rechtsprechung zu .eu-Domains in ADR-Verfahren, K&R 2007,69-78,
Sobola, Anspriiche auf .eu-Domains Verfahrensrechtliche Moglichkeiten und bisherige
Rechtsprechungspraxis, ITRB 2007, 259-261, Neefs, Typosquatting and the .eu Top Level
Domain, Droit & Nouvelles Technologies, http://www.droit-technologie.org/actuality-
1049/typosquatting-and-the-eu-top-level-domain.html. Finally, see the periodical reports
by: Mietzel, Die bosglédubige Gemeinde... Zum ADR-Verfahren um die Domain wuesten-
rot.eu, MMR 2006, XII1, Mietzel / Prates Bendlin, .eu-ADR September 2007: Gleichna-
migkeit und generische Begriffe, MMR 2007, X, Mietzel / Prates Bendlin, .eu-ADR Au-
gust 2007: Beweispflicht bei fremden Marken und TerritorialititsprinzipMMR 2007, VIII,
Mietzel / Prates Bendlin, .eu-ADR Oktober 2007: Von Umweltschiitzern und Heimbesit-
zern, MMR 2007, X, Mietzel Prates Bendlin: .eu-ADR Juli 2007: Gleichnamige, Bodybuil-
der und PoetenMMR 2007, XV, Mietzel, .eu-ADR November/Dezember 2007: Kein guter
Winter fiir Davos, MMR 2008, XII, Mietzel, .eu-ADR Mérz/April 2